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MiRY Mann, Daniel D. Tompkins, Henry Bre- 
vooRT, and James Varian, appellants^ 

against 
Michael Mann, Jun., and others, respondents. 

DAVID l\fLANNy late of the city of New-York ^ deceased, ThcinienUon 
hy his last will and testament, mad^ and published on or must\e c^oiiec°- 
about the 9th of March, 1810, after directing his just debts and ed from the will 
funeral expenses to be paid, bequeathed unto his niece, Mary *paroi evidence 
Cornell, 1,000 dollars, to be paid out of his personal estate : he '»« inadmissible 
then devised unto* his wife, Mary Mann, in fee, the dwelling- o^^eniarge^ific 
house which he then occupied, and six acres of land, situate words ofa win, 
fronting to the Bowery road and Broadway, in the eighth ward case^V a "atem 

ambiguity, or to 
rebut a resulting trust, (a) Where the testator bequeathed to his wife all ike rest, renduef and remairuUr of 
Hie moneys belonging to his estate at the time o/fiis decease ^ it was held, that the word moneys must be taken 
in its ordinary acceptation, and meant only cash^ and did not comprehend bonds, mortgages, and other 
chases in action ; there being nothing in the will itself to show that the testator intended to use it in that 
extended sense. 

*Nor were the declarations of the testator, or a reference to the state of his property, admissible to show 
a different intent. 

A will is to be so construed that all the parts of it may be effectual and consistent 5 and an ambiguity 
apparent on the face of it cannot be removed by parol proof. 

Where a false or inapplicable description is annexed to a subject, certain without the description, it is to 
be rejected. 

That construction will be most favored which will prevent a total failure of a bequest, if specific ; but 
the fall force of this rule does not apply to a residuary clause. 

Proofs are allowed to be read m equity, without prejudice, subject to all just exceptions ; bat at law 
improper evidence ought not to be allowed to be produced. 

(a) Vid. Herrick r, SUroer, 5 WendelPs Rep. 680. Williams v. Cnuy, 4 ihid, 441 
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IS ERROR, of the city of New-Tork^ together with two other lots, in the 
ALBANY ^^ eighth ward, containing an acre and a half: he also gave 
and bequeathed unto his said wife, all the resty residue^ and re- 
mainder of the moneys belonging to his estate at the time of his 
decease^ and, also, his negro slaves, named, &c., and all his 
household furniture, horses, farming stock, utensils, and riding 
*chair ; which several devises and bequests were to be in bar nt" 
her right of dower. He then bequeathed to his niece Manjy 
the daughter of his brother Michael^ 500 dollars, to be paid to 
her, or to her lawful issue, in case of her decease, out of the 
moneys arising from the sale of the residue of his real estate ; 
and in case- of her death, before receiving the same, without 
lawful issue, then to her brothers and sisters, equally to be 
divided. The residue of his estate, both real and personal, he 
devised and bequeathed to the children of his brother Michael 
Mann^ (including his said daughter Mary,) and of his late 
brothers, George Mann and Matthias Mann, both deceased, 
in fee, equally to be divided among them ; and, after empow- 
ering his executrix and executors to sell and dispose of the 
residue of his real estate, appointed the appellants his executrix 
and executors. 

The respondents, who are the children of the testator's 
brothers, and the residuary devisees and legatees under his will, 
filed their bill in the Court below, against the executrix and 
executors, for a discovery and account. The bill charged, 
inter alia^ that the testator, at the time of his death, was 
possessed of a personal estate of the value of 20,000 dollars, 
over and above the moneys belonging to him, and beside his 
household furniture, farming stock and utensils, and riding 
chair, and the money that might be due from his brother 
Michael Mann, consisting of promissory notes, bonds, mort- 
gages, and other securities for money, and other outstanding 
debts, and of slaves and personal property of various descrip- 
tions, unknown to the respondents ; and that the appellants, 
or some of them, had taken possession of the residuary personal 
estate, and converted the same to their own use. 

The appellants stated in their answers, that they caused an 
inventory to be made of the goods, chattels and credits of the 
deceased, which contains a true account of the personal estate 
of the testator, except that the debt due from Michael Mann to 
him, a mortgage to secure the payment of one of the bonds 
mentioned in the inventory, his watch, and wearing apparel, 
and two small debts, were omitted to be inserted ; that the 
goods and chattels mentioned in the inventory, including the 
specific legacy to Mary Mann, amounted in value, at the 
making thereof, to 1,968 dollars; the goods and chattels not 
bequeathed to her amounted in value to 526 dollars and 50 
cents, or thereabouts ; the amount due upon the several 
securities for the *payment of money, including the interest 
accrued thereon to the time of making the inventory, amounted 
8 
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OF THE STATE OF NEW-YORK. 3 

to 13,735 dollars and 80 cents ; and the ready money, or cash, in error, 
in the house of the testator, at his death, amounted to 500 albany 
dollars ; that the securities for the payment of money re- April, isio! 
mained in the hands of the appellant, Mary Mann, with the ^"^^[J^^'J^^J^*^ 
assent of the other appellants ; and believing the intent of the v. 

will to be, that those securities should be the property of MAmc. 
Mary Mann, and knowing from the declarations of the 
testator, made to the appellants, Mary Mann and Daniel D. 
Tompkins, that such was his intent and meaning, they declined 
accounting with the respondents touching the said securities ; 
that the appellant, 31ary Mann^ had paid funeral expenses and 
debts to the amount of 545 dollars and 71 cents, and that 
there remained unpaid 195 dollars and 15 cents, or there- 
abouts ; that the lands devised to Mary Mann, independent 
of the dwelling-house, and the barn and outhouses apper- 
taining thereto, would not r^nt for an annual sum exceeding 
170 doUars, even if laid out into building lots and rented ; 
that the testator supported his family principally from the 
income arising from his moneys at interest ; and that the sum 
of 500 dollars, in his house at his death, in cash, was received 
by him shortly before his death, and was not, nor was any part 
thereof, in his possession at the time of making his will. 

Replications having been filed to the answers, several wit- 
nesses were examined on the part of the appellants, to show 
the intention of the testator to leave his securities for money to 
his wife, apparent from his declarations, previous to making 
his will, and from the circumstances of his having principally 
8up|>orted his family on the interest accruing from these secu- 
rities, and of his having borrowed money at various times, and 
taken up part of the principal money of one of his mortgages, 
for his family expenses, and from the inconsiderable annual 
value of the real property devised to her. 

On the 27th of September, 1815, the chancellor decreed, that 
the parol evidence to control and explain the will of the testator 
was wholly inadmissible ; that it must be read and expounded 
by itself, and must operate upon the personal estate of the 
testator as it existed at the time of his decease ; and directed 
the appellants to account before a master for all bonds, mort- 
gages, notes, and choses in action belonging to the testator at 
the time *of his death, to be charged with such sums as they f * 4 | 

had received, or as had been lost by their neglect or default, 
and to be credited for all payments, charges, and expenses justly 
chargeable to the assets of the testator. And it was further 
ordered, that, should any of the said bonds, &c., remain 
uncollected and undisposed of in the hands of the appellants, 
they should . cause them to be collected, and pay over the 
money to the complainants, according to their respective 
interests, reserving the question of costs, and all other ques- 
tions, until the coming in of the report. An appeal was 
entered from this decree by the defendants in the Court below. 
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ALBANY, 233 — 239. 
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Van yechten, for the appellants. It is contended, that, ac- 
cording to the true and just construction of this will,' consid- 
ered by itself, the bonds and mortgages passed to the appellants. 
The rules in regard to the construction of wills are, that they 
must, and ought to be, construed Uberally and benignly, not 
technically ; but the object should be to ascertain the meaning 
and intent of the party. Where a doubt arises as to one part 
of the will, we may resort to other parts to discover the intent 
and meaning of the testator. To apply these principles to the 
present case : Here the testator bequeaths to his wife all the 
rest, residue and remainder of the inoneys belonging to his estate 
at the time of his decease : Those parts of his will respecting 
the payment of his debts, and of the legacies to his nieces, 
Mary Cornell and Mary Mann, show, that he intended that ail 
his bonds and other securities for money should go to his wife 
after the payment of his debts, and the legacy to Mary CornelL 
The legacy to Mary Mann was charged upon his real estate ; 
which shows his design to render the bequest of the personal 
property ample and beneficial for the advantage of the legatee ; 
and the debts being more than sufficient to absorb the cash on 
hand, and the legacy to Mary Cornell being payable out of the 
personal fund, the residuary legacy to the testator's wife must 
extend to all the residue of the personal property ; otherwise 
there will be nothing to which it can apply. The chancellor 
admits, in his opinion in the Court below, that bank notes, or 
a deposit with a banker, will pass under the term money 
What is a back note but a chose in action, a promise to pay 
money to the bearer ? What right does a deposit of money 
in a bank confer, ^but that of bringing an action, if it be not 
paid to the order of the depositor ? It is a debt due from the 
depositary. Surely, then, it must be immaterial whether this 
obligation, this promissory note, be a security made in one 
manner, for one purpose, or in a different form, and for another 
object ; whether it be received from a private individual, or an 
incorporated company. The chancellor admits, too, that a 
lease for years will pass under a devise of all the testator's lands, 
if he had no fee-simple estate ; that is, that we may include in 
the real estate a chattel interest, an interest of a distinct 
species, to prevent the devise, from being ineffectual and 
nugatory. With still more reason, according to this admission, 
may we urge, that the words in the will ought to be extended 
from property of one description, but of the same nature and 
kind, to property of another — from a chattel in possession, to 
a chattel in action; for, unless this construction be adopted, 
the bequest will be altogether inoperative. 

But if the fair interpretation of the will be against us, still 
there can be no doubt as to the intention of the testator ; the 
10 
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testiniony shows, that he did not intend to deprive his wife of in error, 
the most productive part of his property, and which was essen- albany, 
tially necessary for her maintenance. That the evidence was April, isie! 
admissible for this purpose, it next remains to be proved. ^^^^Uvk^^ 

Here there is a doubt arising, dehors the will, as to what v. 

passed by the legacy ; this is a latent ambiguity, and, as such, Mahn. 
parol evidence is admissible to establish the intent of the testa- 
tor.f It is a settled doctrine, that parol evidence may be ad- \6Co.^z.Rob. 
mitted to explain a latent ambiguity of the testator, in disposing ^ ^^<"*d»» 15, 
of his personal property, and to ascertain the person to whom, 
or the fiind out of which, the legacy is to be paid| In Beau- % Pre. Ch. 229. 
mont V. FeZ/,^ Clarke v. JVorm,|| and Thomas v. Thomas,"^ 140.* ^"'vi^'. 
parol evidence was admitted to show a mistake in the name of bvi. 59s. 2 
the legatee or devisee. In the last-cited case, Lord Kenyon ^"* ch'jiJ 
conceded that declarations of the testator, at the time of mak- 472.474. '3 Bro! 
ing the will, were admissible in evidence. In Lord Walpole \%^2m^' 
V. Liord Cholmondely^W Lord Kenyon says, that, " where extrin- * 2 p\ vr»w. 
sic circumstances, let in by parol testimony, explaining the J^i. 
situation of the testator's family, and of the legatees, introduce II ^ ^"' ^2- 
a doubt of the testator's intention, the same kind of evidence J/f/'*'^* ^' 
that introduced the doubt, may be admitted to explain it." In \\i Term Rep. 
Drew V. DavisonXX the chancellor admits that parol evidence i"**- 
*ought to be received to explain what is parcel of the premises *♦ ° r # g i 
granted or conveyed. *• ■* 

B. Robinson, and Oakley, contra. The words of a will must 
be construed according to their legal signification, unless some- 
thing appears on the face of the will to render a mere popular 
construction necessary.<^4^ The term money, in its strict legal ^ i Bro. Ch, 
acceptation, comprises only specie, though, in common par- ^^' 
lance, it includes bank notes ; and the furthest that the decis- 
ions have ever gone, has been to extend it to bank notes, and 
money in the hands of a banker ; l^ut to bonds, and other secu- 
rities, it has never been applied, for these are not money, but 
the evidences of debts. || || In Fleming v. Brook,^^ it was held, B II Dom. c\.». 
on the authority of Moor v. JMoor,fff that a legacy of all the z.9°i. Ami. S9. 
testator's property, in a certain house, except a particular bond, ^{r^^'^^' \ 
did not, notwithstanding the exception, pass another bond and v««.*324. God. 
other securities, though bank notes would have passed, they Oyfc.iiy. 417, 
being quasi cash. The words belonging to my estate, which the ^^ j ^^^ , 
testator has added to the legacy of h\3 moneys, imply nothing Lejray,3i8. 
more than a designation of his property in the thing bequeath- ttt 1 Bro. Ck, 
ed. The will itself, on the face of it, presents no uncertainty, ^' ^^ 
a? to the intention of the testator, and the case shows that 
there was a subject, actually existing, upon which the legacy 
could operate. The respondents are heirs at law, therefore, 
to be favored, and an ample provision was made for the wife, 
exclusive of the specific legacy of personal property, and of 
the realty. 

It is a general rule, that parol evidence is inadmissible to ex- 

11 
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IN ERROR, the admission of collateral evidence to explain it; and that the 
ALBANY statement of the fortune of the testatrix was applicable to the 
April, 1816! purpose of such explanation. Upon this case Roberts^ ob- 
serves, that it *^ supplies an additional proposition in the theory 
of evidence, viz., that where there is neither ambiguitas yatejts 
nor laiens in the particular passage in controversy, but the 
t On Fraud* words are clear, and there is a proper subject for their applica- 
33: ' tion, yet, if there is another subject, to which this application 

is less direct, and the context of the will points to this latter 
construction, the door is open to the admission of exterior evi- 
dence, to second and confirm this collective inference against 
the literal expression of the particular clause or sentence." In 
the present case, the will, upon the face of it, raises, at least, a 
doubt as to the application of the term moneys ; and it is not 
universally true that evidence may not be admitted to explain 
t I Vet. jun. a patent ambiguity in the wiU.J In Ulrick v. Ldtchjield,^ there 
J^'ttrff^'. ^ ^^ ®" ambiguity which was allowed to be explained by parol 
^ 2 Atk. 872. proof. Declarations of the testator, before, at, or after the time 
II Rob. on of making his will, are admissible to explain his intention. II Ex- 
F^attds, 38. n. trinsic evidence may be admitted to explain the intention of 
T Id. AH. ^^^ testator so as to raise a case of election.V 

Thompson, Ch. J. The decision now to be made does not 
depend so much upon ascertaining and defining the rules and 
principles of law, involved in the discussion, as in a just and 
correct application of those rules and principles to the case be- 
fore us. That the intention of the testator is to be sought after, 
and carried into effect ; that such intention is to be collected 
from the will itself, unaided by any extrinsic evidence, except 
in the case of a latent ambiguity y or to rebut a resulting trust ; 
. and that no parol evidence is admissible, to contradict, enlarge, 
or vary the words of a will, are general rules so well settled,' 
that they may be assumed as elementary principles of law. A 
correct application of them to this case will, in my judgment, 
lead to an affirmance of the decree. 

The particular clause in the will of David Mann, upon which 
the question turns, is in these words : '' I do give and bequeath 
[ * 10 ] *unto my said wife, Mary Mann, all the rest, residue and re- 
mainder of the moneys belonging to my estate, at the time of 
my decease." Whether, under this bequest, Mary Maim is 
entitled to all the bonds, mortgages, notes, and choses in action^ 
belonging to the estate of the testator, or only to the cash left, 
is the question between the parties. It was not pretended by 
the appellants' counsel, that there was any ambiguity, or un- 
certainty, in the term moneys. Indeed, such a pretence would 
have been utterly inconsistent with the claim to let in parol 
evidence ; for if there was any such uncertainty, it would have 
been a patent ambiguity^ which is, confessedly, not explain- 
able by extrinsic evidence. But it was contended that the 
qualifications accompanying, and superadded, to the term moneys^ 
14 
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either showed that the testator intended to use it, in a sense rx error. 
different from the ordinary or legal acceptation, or referred 
to a fund other than that created by his cash. 

In examining into the intention of a testator, in any particu- 
lar clause of his will, it is, no doubt, proper to gather all the 
light that can be thrown upon it, by comparing and explaining 
it with other parts of the will, so as to make the whole consist- 
ent, and all the provisions, if possible, to harmonize together. 
But when we are collecting the intention of the testator from the 
will itself, we ought to guard against the influence which the 
extrinsic evidence offered may have upon the mind, if such 
evidence was inadmissible. In Courts of equity, those parol 
proofs are generally permitted to be read without prejudice, 
subject to all just exceptions. But at law, where the jury 
might, and probably would be, influenced by the admission of 
improper evidence, the production of it will not be allowed. — 
(Free, in Ch, 104.) Let us, then, look at the will, |7er ae, as 
if no parol evidence had been ottered, and see whether a doubt 
could exist as to the construction of this will. If we had never 
heard that the testator had money out at interest upon bonds 
and mortgages, could it enter into the mind of any man, upon 
looking at the clause in the will under consideration, that moneys 
meant any thing more than cash ; or that it would extend to 
chases in action? It has, however, been said, that the words 
rest, residue, and remainder, are relative terms, referring to an 
antecedent ; and which antecedent must have been a fund, not 
coming within the ordinary acceptation of the term moneys. 
That they are relative terms is undoubtedly true ; but the con- 
clusion *attempted to be drawn from this by no means follows. 
The testator, previous to the clause in question, had directed 
all his just debts and funeral charges to be paid, and had be- 
queathed to his niece Mary Cornell one thousand dollars. 
His debts and funeral charges are not directed to be paid out 
of any particular fund. The moneys left by him would be the 
fit and proper fund to be resorted to for the purpose, and the 
one most likely to be in view by the testator, especially as the 
funeral expenses would require an immediate expenditure. 
The words "rest, residue, and remainder," are, therefore, 
satisfied, by referring them to the money as the fund. But the 
legacy to 31ary Cornell is expressly directed to be paid out of 
his personal estate. And it would be a very strained interpre- 
tation to say that the testator used the words personal estate in 
the same sense as the term moneys ; and, unless he did, this 
legacy could not have been intended to be charged upon the 
money fund. His charging this legacy upon the personal estate, 
generally, shows, that when he used the word moneys^ he meant 
and intended to use it in its usual and ordinary acceptation. 
Suppose the testator had left cash sufiicient to pay this legacy, 
over and above his debts and funeral expenses, and had lefl 
other personal estate sufiicient to pay the legacv ; can there be 
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IN ERROR, a doubt but that the money would have been considered as a 
Albany" specific bequest, and the legacy chargeable upon the other part 
ApriJ, 1816! of the personal estate ? The words " rest, residue, and re- 
mainder," are, therefore, satisfied by referring them to his cash, 
the natural fund for payment of debts and funeral expenses, 
where no specific directions are given. 

There is nothing whatever in the will, requiring, or eten 
aiTording, a rational conclusion that the legacy to Mary Cornell 
was intended to be charged upon the cash fund. Nor has the 
testator, in any part of bis will, used the term moneys in any 
other than its ordinary and appropriate sense. Thus, in rela- 
tion to his demand against his brother Michael, he discharges 
him from the payment of all moneys which he shall owe him at 
the time of his decease. This necessarily, and unavoidably, 
refers to an outstanding debt. When we speak of the pay- 
ment of money which one owes, it is impossible to misunder- 
stand, or to give any other interpretation to the expression, 
than as having reference to a debt due. So, where he speaks 
of the moneys arising from the sale of his real and personal 
^property, he uses the term in its ordinary acceptation. 
Again ; he authorizes his executors to sell his. real estate for 
the most moneys that can be got for the same, which is as apt 
and appropriate a use of the term as could be made. These 
are all the instances in which the word maneys occurs in the 
will, and in no one of them is there an ambiguous or unusual 
meaning attached to it ; clearly showing that the testator used 
the term understandingly, and not in any doubtful sense. If 
so, it is utterly inconsistent with the sound and settled rules 
of interpretation, to give to this term a broader operation than 
its legal or popular meaning requires. 

It was urged, however, in argument, that the qualification 
superadded to the term moneys, namely, " belonging to my es^ 
tate,'' shows that the testator intended to use it in a more en- 
larged sense than its ordinary acceptation ; and showing, also, 
a misdescription of the fund referred to. If the description 
was inapplicable to the subject, or thing bequeathed, there 
would be force in the argument ; but that is not the fact. It 
is just as fit and proper to say the moneys, (meaning cash,) be- 
longing to my estate, as to say the bonds and mortgages belong- 
ing to my estate. The description is equally applicable to both. 
The one belonged to his estate as much as the other. Indeed ^ 
if the description was false and inapplicable to the subject, the 
settled rule of construction requires a rejection of the descrip- 
tion, when the thing devised, or bequeathed, is certain. (II 
Johns. Rep. 218.) But there is no necessity of applying this 
rule. There is no misdescription : the moneys did belong to 
his estate ; so that, although the description may be surplusage, 
it is true in point of fact. Is it not reasonable to presume that 
if the testator had intended, by this residuary bequest, any 
thing more than his cash, he would have used some more appro- 
16 
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priate language ? The whole will shows that he understood the in error. 

force and meaning of terms ; and if he had intended, when be 

made his will, to extend this bequest to his bonds, mortgages, 

notes, and choses in actu^iy it is inconiceivable why he did not 

adopt some expression indicating such intention, as, '^ the 

moneys due me," ^' my moneys at interest," or the like : such 

would have been the natural and obvious phraseology. 

There is no force in the criticisms which have been made 
upon the word moneys^ as being of more extensive signification 
than money. In the statute book, and in common parlance, they 
*are used indiscriminately, as conveying the same sense and 
meaning. 

It was very much pressed on the argument, that unless the 
word moneys was extended beyond the cash fiind, there would 
be a failure of the bequest. And, in order to give much force 
to this argument, it was assumed that the 1,000 dollars legacy to 
Mary Cornell was charged upon the fund, of which the testator 
gave his widow the rest, residue, and remainder. But I have 
shown that that is not the case. The legacy to Mary Cornell 
is expressly charged upon the personal estate generally. It is 
true, that where there is a specific legacy charged upon a fund 
of any way doubtful description, that construction will be most 
favored which will prevent a total failure of the bequest. 
This is the leading principle which runs through the cases 
cited upon this point on the argument. But the principle does 
not apply here in its full force. There is no specific sum be- 
queathed to the widow by this clause in the will, and there is 
nothing from which it can be determined how much he intended 
to give her. Where there is a specific sum named, the extent of 
the testator's bounty is defined, and his will known, and it is tho 
duty of Courts to search for a construction that will carry \l 
into effect. A general residuary clause is very often throwu 
into a will without much calculation as to its being very bene- 
ficial. It is certainly a pretty far-fetched inference, that thi*- 
was to be the fund for the support and maintenance of thr 
widow. I can discover nothing in the will intimating such ar 
object, particularly by this clause, especially as such very ampk 
provision had been made for her in <he clauses immediately 
preceding. There is no more reason to conclude that the 
moneys were intended for her support, than for the purpose of 
building houses upon the lots he had given her. If all his 
outstanding debts passed under this clause to his widow, then 
she would take all the personal estate ; for the specific legacies 
to her of his household furniture, farming stock, &c., swallowed 
up ail the residue of his personal estate ; and the subsequent 
clause, giving to the children of his three brothers the rest, 
residue and remainder of his estates^ real and personal, would, 
80 far as respected the personal estate, be nugatory. It is not 
reasonable to presume that if he had disposed of all his personal 
estate before, he would have again included it in this devise, and 
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JS ERROR, mentioned, so emphatically, as one of his estates. It is one of 
the settled ^rules in the construction of wills, so to interpret 
each part as to give effect to the whole, whefi it can be done, 
which would not be the case if the widow is to take all the out- 
standing debts. The residuary bequest of his personal estate 
would be senseless, having nothing to operate upon, and the 
testator knowing it to have been previously disposed of. 

Construing the will, therefore, by itself, I can see no ground 
for extending the term " moneys " to all the debts due to the 
testator ; and it must have this extent, if at all reaching a chose 
in action. The term is, if possible, less applicable to a bond 
than to an account, especially if it was for money lent. And, 
indeed, if we go beyond the legal or popular signification of 
moneys^ it must be extended to all claims sounding in contract. 

I shall very briefly notice the question as to the admissibility 
of the parol evidence. This is, in a great measure, involved 
in the consideration of the other question. There is, certainly, 
no resulting trust to be rebutted, so as to let in parol evidence 
on this ground ; and I have endeavored to show that there is 
no latent ambiguity calling for explanation by extrinsic evi- 
dence. The testator has used plain, intelligible and appropri- 
ate terms. By applying the provisions in his will to the situ- 
ation of his property at the time of his death, there is nothing 
from which it can be inferred that there is a misdescription of 
the fund referred to in this clause in the will. Every provisioa 
in it is satisfied by giving to the words their usual and ordinary 
signification. To admit the parol evidence offered of the 
declarations of the testator, would be a direct infringement of 
what has been, for centuries, considered a settled rule, that no 
parol evidence can be received to supply, vary, contradict, or 
enlarge the words in a will, except in the cases mentioned, of 
which the present is not one. I agree with Lord Ellenborough^ 
that it would be going farther than any case I am aware of, 
and a dangerous precedent, to admit evidence of intent, from 
extraneous circumstances, to extend plain and unequivocal 
words in a will. 

The inquiry into the situation of the testator's property (ad 
mitting we were authorized to notice it) would not, in anj 
manner, explain his intention with respect to his choses in 
action. Such intention would still be left to be collected from 
the will itself. To receive the verbal declarations of the tes- 
tator to contradict or enlarge the plain and obvious import of 
his written language, would not only be repugnant to the most 
sound *and salutary rules of law, and an alarming precedent, 
but would infringe upon the spirit and policy of the statute, 
which declares, that no will in writing concerning any per- 
sonal estate shall be repealed, or any part thereof revoked or 
altered by any words, or will, by word of mouth only. (1 N. 
JR. L. 367.) I am, accordingly, of opinion, that the decree 
ought to be affirmed. 
18 
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This being the opinion of a majority of the Court,f it was IN error. 
thereupon ordered, adjudged, and decreed, that the decree ~albany 
of the Court of Chancery, in this cause, be affirmed, and that April, isie! 
the appellants pay to the respondents their costs to be taxed, 
and that the record be remitted, &c. * ''"'V^ 

Vah Cort- 



Parkhurst 



Judgment of affirmance. 



LAND. 



\ Six of Uu 
ttnatort, onlif, 
disuntmg. 



John Parkhurst, George W. Frederick Parkhurst, 
and Abel Parkhurst, appellants, 

against 
Augustus Van Cortland, respondent. 

IN the month of January, 1809, the appellants filed a bill in Bill for a spe- 
the Court below against the respondent, wherein they alleged, ^J^^ce o?*an"a- 
that in April, 1797, they applied to the respondent for certain grecmcniioseii 
lands in the western country, who consented to sell or lease xiie ^appeiiaiits 
the same to the appellants, but, on account of their being undi- *»ad «"*"^ 
vided, could not then perfect the contract, but made, and de- USSer an ^s- 
livered to the appellants, for their security, the following mem- wgnmem of a 
orandum : " Messieurs John Farlchurst^ Frederick Parkhurst, the"r«^ndeiii 
and Abel ^Parkhurst, have applied to me for leave to possess [ * 16 1 
my lot number four, in the second allotment of Oriskany to occupy and 
patent, which contains, by the late James Cockbum^s survey, j2Jd?^uiey a(? 
740 acres. I have, accordingly, given them leave, and prom- terwirds mr- 
ised them, as soon as I can obtain a release from Mr. darkens jJJ.en'^io *the 
heirs for said lot, to give them the preference, either to pur- respondeni,who 
chase or take a lease for said lot. April the 7th, 1797. STriltcn^^SLi^^ 
August, V. Cortland.''^ That, afterwards, for the further randum aatbor- 
secority of the appellants, and to induce them to make per- poSSJuSiand! 
manent improvements, the respondent agreed, that in case of a and promising 
sale of the land under such agreement, the price should be the {^^ ^referenw 
actual value at the time of the contract, (superadding interest to purchase or 
up to the time of the conveyance,) or the value at the time of iT^l^proJ^' 
the conveyance, computed as wild and unimproved land, at that, at various 
the election of the appellants, the sale to be on as liberal credit J'^J^'ent^* h^d 

encourared the 
afypeUants to improve and build on the land, by assurances that no advantage should be taken of tneir la- 
bor, and that when his title was perfected by a partition of the land, they should have a lease in fee, or a 
deed at the rate wild lands were selling. The respondent, in his answer, denied any other agreement than 
the memorandum, and relied on the statute of frauas. It was held, that the appellants having gone on the 
land and made improvements, this was a part performance, and look the case out of the statute ; that, al- 
though the memorandum was in itself uncertain, yet, as a part performance was made the basis of the claim 
to a specific exeeuti<m of tlM agreement, parol evidence mig^t be connected with the memorandum for the 
purpose of making out the contract ; and there beine satisfactory evidence of an agreement, independently 
of the memorandum, and the conduct of the respondent being a fraud on the appellants, a specific perform- 
ance was decreed.(a) 

(a) Vide (16 WemUlPi Rep. 648. HarrU v. Kmeker^aeker,) PkUHps v. Thompson, 1 Johns. Ch 

R^i. :si. 
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IN ERROR, as the appeHants could ask, on payment of interest anmiaHy ; 
ALBANY ^^^' ^^ ^^^^^ ^^ ^ lease of the premises, it shoold be in fee, at 
the usual and customary rents of the country. That upon 
the making of the contract, the appellants entered upon the 
possession, and commenced tlie improvement of the premises, 
and have continued thereon to this time, having cleared 100 
acres of land, set out an orchard of 100 apple and other fruit 
trees, erected two frame houses, a barn and sheds, at an ex- 
penditure of about 800 dollars. That a partition had been 
made, and that the appellants applied to the respondent for a 
performance of the contract, by a sale, or lease of the prem- 
ises, but were informed that some new obstacle had arisen 
among the claimants; the respondent, at the same time, 
recognizing his obligation under the contract, and strongly as- 
suring the appellant^ that he would perform it, as soon as he 
should be enabled so to do. That the respondent proposed to 
the occupants of his land, in the patent, to take short leases, 
at the expiration of which the subsisting obstacle, to a dispo- 
sition of the land, would be removed, to which the appellants 
objected that the measure might prejudice the original con- 
tract; upon which the respondent renewed his assurances to 
perform the contract as soon as he should be.enabled so to do. 
That upon these assurances, G. fV. F. ParJchurst, one of the 
appellants, took a lease of the premises, except ninety acres and 
one fourth, (before leased to John Cotter^) from the respond- 
ent's attorney, for three years, at an annual rent of 80 dollars, 
at the same time disclosing to the attorney the subsisting con- 
tract ; *and in accepting the lease, he was finally influenced in 
no small degree by a Tetter from the respondent to his attor- 
ney. In this letter, dated February 26, 1803, which was an 
exhibit in the cause, the respondent says, '^ In order, therefore, 
to enable me to give a good title to those that I may be dis- 
posed to sell to, I have drawn and delivered to Mr. Benjamin's 
son, who at present is darkens agent here, a release for the 
lots I have, and mentioned in the ticket I retained, which I 
am informed he sent to Europe to be executed, and will, prob- 
ably, be here in the course of a few months, when I shall de- 
termine either to sell or give a permanent lease. In the mean 
time, I wish you, by virtue of the enclosed power, to convene 
the occupiers or possessors of my lots, and inform them, that 
it is my desire they respectively take a lease for three years, 
under such moderate rent as you shall approve of, and paying 
the taxes for what they shall possess, and covenant to surrender 
the same to me at the expiration of said term." The attorney 
delivered a copy of this letter to G. W, F. ParJchursi. That 
the respondent had since recognized the original contract, and 
renewed his assurances to fulfil it; and that, about twenty 
months after the expiration of the lease, the respondent de- 
manded a surrender of the premises, upon the penalty of 
paying double rent, declaring in and by a notice to quit, that 
90 
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the ai^Ilaats should never, by his conseot, oecupy any in error. 
part of the premises ; against which the appellants by letter aijunv 
remoDStrated, and insisted on their rights under the contract ; Aprii/isicJ 
but the respondent, persisting in his oppressive proceedings, ^p^''^^'''""^*^ 
had instituted an action of ejectment to recover the premises, v. 

&c. The bill concluded with a prayer for specific relief, or in ^^* Cort- 
such other way as might be agreeable to equity. 

The respondent answered, that the appellants, having taken 
possession of the premises, in or before the year 1796, without 
his consent, about the 7th of April ^ 1797, applied to the respond- 
ent for lot No. 4, who, after informing them that he would 
^lot sell or lease the lot, for want of a partition, did, to pro- 
tect the lot, make, and deliver to them, the memorandum set 
forth in the bill. The respondent denied that he understood 
ihat the lease to be given was to be in fee, or for any determi- 
nate period, at the customary rents ; nor did he agree as to the 
price of the land, or make any agreement other than what is 
contained in the memorandum. He alleged that the appellants 
^entered on the land before they had obtained his consent, and [ ''^ 18 ] 
bad been compensated for their improvements by the profits ; 
and he denied that he had given them the assurances mentioned 
in the bill, or that his letter to his attorney was shown to them 
by his authority, or that he had recognized the memorandum, or 
given assurances of a permanent lease, since giving the lease 
for three years. He admitted the proceedings as stated in the 
bill, to remove the appellants from the land ; and that a par- 
tition, with George Clarke^ was completed in Jkne, 1806, and 
that by the final division of lot No. 4, only subdivision lots, 5th, 
6th, and 7th, containing 291 acres, and a moiety of lots, 2, 3, 
and 8, containing 250 acres, and a fourth, fell to his share. The 
respondent, in his answer, claimed the benefit of the statute of 
frauds, as if it had been pleaded. 

Benjamin Lawrencey a witness, deposed, that on the 8th of 
Jtf/y, 1793, the respondent gave him a written contract author- 
izing him to occupy and improve great lot No. 4; which 
contract, in October in the same year, he assigned to one of the 
appellants and Simeon Parkkurst, for the Parkhurst fiunily. 
That in the next April, the appellants settled (m the lot, and 
commenced improvements, and in the ensuing December, the 
witness informed the respondent of his assignment to the • 

appellants, and of their settlement on the land. That Simeon 
Parkhurst, who was present, exhibited the contract to the re- 
spondent, and asked how long before he would give better se- 
curity ; to which the respondent replied, that he would give 
them a good title as soon as he could obtain a release from Mn 
darkens heirs, either by a durable lease, on good terms, or sell 
the lot to them, as they chose. That Parkhurst preferred a 
lease, and that the respondent said that he was not in want of 
money, but only annual interest. That Parkhurst informed 
the respondent that they hesitated in erecting a barn and other 
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IN ERROR, buildings, on account of the security for the land not being 
satisfactory ; to which the respondent replied^ that they niighl 
go on and occupy the lot as it' it were their own, and no advan* 
tage should be taken of their labor ; that they should have the 
lot as wild land was going in the country at the time he should 
be able to give a title. The witness was present when the 
memorandum, set forth in the bill, was given, and the former 
license surrendered to the respondent, at which time the re- 
spondent renewed his engagement to sell, or lease, the land to 
the appellants as """soon as he should obtain a release from 
Clarke, as land was going at the time he should be able to pro- 
cure the title, and would take no advantage of their labor. The 
appellants being reluctant to erect buildings, and make valua- 
ble improvements in the present state of the title, the respond- 
ent said that they might go on as if the land were their own, 
adding, that the only obstacle to a title then was, Mr. darkens 
heirs not being of age. The respondent also stated that the 
rest of the occupants should be treated in the same manner 
as the appellants. 

The statements of the preceding witness were confirmed by 
Simeon Parkhurst, who had transferred his interest in the con- 
tract to the appellants. In the winter of 1803, this witness was 
present at a conversation between the attorney of the respond- 
ent, and the appellant, 6. fV, F. Parkhurst, relative to a 
three years' lease ; the latter objected, that such lease might 
prejudice the former contract ; to which the attorney replied, 
that it would not afiect the contract under the circumstances, 
and produced the respondent's letter to him, and gave a copy 
of it to Parkhurst. Before the lease was taken, the appellants 
employed the witness to go to the respondent and ascertain his 
object in requiring such lease; to which, when stated, the re- 
spondent replied, that he owned the land, with other relatives, 
and his object was to make a division, and such lease should 
not, in any degree, injure the appellants ; that if they refused 
the lease, he should dispossess them ; adding, that the appel- 
lants should have a lease, or deed, according to the former prom- 
ise, and that he expected to do it before the short lease expired. 
Richard M. Harrison, another witness, confirmed what had 
been deposed by Parkhurst, in relation to this last conversation, 
in which, according to this witness, the respondent said that he 
would, when the partition was made, sell the farm as wild lands 
were selling ; and that, if the appellants expected to be well 
used, they must take a lease from his agent. 

John triUiams testified that, in a conversation with the re- 
spondent in 1796, the latter requested the witness to inform the 
appellants that he wished them to continue and occupy the 
land as if it were their own, and to make improvements and 
erect buildings, but not to destroy any more timber than was 
absolutely necessary for the use of the form, and as soon as 
he could settle with Mr. Clarke, he would give them deeds, or 
22 
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teases, at •the rate wild lands were selling, adding that there in error, 

was no other impediment, at that time, than the minority of Mr. 

Clarke's heirs. It was proved that similar assurances had been 

given by the respondent in regard to all the occupants of his 

lands in the OrisJcany patent. Several witnesses were examined 

as to the value of the improvements, and the annual profits of 

the lands occupied by the appellants. 

In a letter from G. W. F. Parkhurst, dated April 3d, 1806, 
to the respondent, which was an exhibit in the cause, he said, 
that *^ in regard to these lands he had in possession that belong 
to the respondents, he and his brothers would wish to have the 
whole he had taken a lease of. If he could have a durable 
lease, he should be willing to give a large rent, but if not agree* 
able to the respondent to lease, he should be glad to have the 
preference of having it on the best terms which the respondent 
could give. That he and his father had laid out a good deal of 
property in clearing and building on the respondent's land, and 
his parents were old, and if they should be obliged to leave it, 
it would be hard for them ; but we lie at your mercy to do tvith 
us as you think most proper. If the respondent was inclined to 
sell rather than lease, he would be glad to purchase, and make 
the best payments he could," &c. 

The cause being brought on to a hearing before the late chan- 
cellor, [Lansing,] a decree was pronounced for the appellants, 
(after two successive arguments,) to wit, for a lease, in fee; of 
the premises, upon the customary rents of lands, alike situated 
in the same patent, and such rent being reported, a final decree 
' was entered, accordingly, in the cause. The respondent after- 
wards petitioned his honor, the present chancellor, foi a re- 
hearing in the cause, which was granted ; and on a rehearing, 
the former decree was set aside, and a decretal order entered, 
referring it to a master to state an account of the rents in ar- 
rear and mesne profits, received by the appellants, making them 
an allowance for beneficial and lasting improvements on the 
premises. From this decree the appellants entered an appeal 
to this Court. 

The chancellor assigned his reasons for his decree, for which 
see 1 Johns. Ch. Rep, 279. 



N. ffiUiams, for the appellants. The repi^ated encourage- 
ment given by the respondent to the appellants to improve the 
•land, and erect buildings, is a fraud against which equity will 
relieve by quieting the appellants in the possession, although all 
the terms of the contract do not appear.f It is not upon the 
contract, but on the ground of fraud, that the appellants rest 
their claim to relief. Although the agreement may be defec- 
tive, yet the statute of frauds will be no obstacle to the relief; 
for, in the language of his honor, the present chief justice,]; *' to 
albw a statute, having for its object the prevention of frauds, 
to be interposed in bar of the performance of a parol agree- 
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IN ERROR, meat, in part performed, would evidently encourage the oii^ 
ALBANY^ chiefs the legislature intended to prevent.'' The cases are nu 
Aprti, 1816! merous in which it has been held, that a person standing by 
^j^^'^^j^jj^j^ and seeing another make improvements^ build, and expend 
V. " money upon land, was concluded from asserting titlcf In Doe. 
Va» Co«t- ex dem. tVinckleyy v. Pye,i Lord Kem/on said, that '• Lord 
Mansfield had often ruled, that where one person, having title to 
Akr, X6. J^! premises in the possession of another, stands by and sees his 
10. ZEq.Cas. tenants exercise acts of complete ownership, by making alter- 
^3, ' ' ations and improvements, inconsistent with the right of the land- 
1 1 Etp. Rep, lord, and makes no objection, to it, but permits him to go on for 
^^* a length of time, it is evidence to be left to the consideration of 

the jury, whether he did not mean to be bound by it, as an as- 
sertion of right ;" and in this doctrine, Lord Kenyan said, that 
4 6 Term Rep. hc perfectly Coincided. In another case,<^ Lawrence^ J., observed, 
^- that he remembered a case in which Lord Mansfield would 

not suffer a man to recover, even in ejectment, where he had 
stood by, and seen the defendant build on his land. If such be 
the rule in a Court of law, it must apply with equal, if not greater 
effect, in a Court of equity. In The East-India Company v. 
1 1 AA. 83. Vincent, || the chancellor says, " There are several instances where 
a man has suffered another to go on with building on his ground, 
in which the Court will oblige the owner of the ground to per- 
mit the person building to enjoy it quietly without disturb- 
T3ii<it.692. ance." In Stiles v. Cooper, % a tenant for life gave a lease for 
sixty-one years, and the tenant in tail, lying by during expendi- 
W Et vide b turc by lessee, the lease was confirmed.ff These are not prop^ 
Jm 18^* ^ ®' ^*^ses of part performance, but of actual fraud ; and, says 
tt iioA. on Roberts^XX the Court will supply an agreement out of the fraud- 
Frauds, 134. ulent suppressions, as well as misrepresentations, of the party 
HBtd,iZ5. deceiving. And again, he observed,"^^ that parol evidence is 
let in for the purpose of suppressing the fraud ; and that the 
[ * 22 ] Courts *do not, in such case, execute the agreement, for the 
sake of the agreement, but they at once presume it, and enforce 
it for the sake of disconcerting the fraud. Wooddeson^ in bis 
l|Voi.3.p.433. Lectures,|||| also lays it down as a settled rule, that where there is 
^ 4^, 4.*^! ^ parol agreement made for a lease, and the lessee enters and 
9 Mod. 37. builds, the Court of Chancery will establish it on the foot of fraud 
in the lessor, notwithstanding the statute. In the present case 
we have not a mere tacit acquiescence alone from which to infer 
fraud, but it has been made out affirmatively ; the respondent, 
for a long series of years, by the strongest and most solemn 
assurances, encouraged the appellants to cultivate and build 
upon the land, and he is now seeking, by his own fraud, to ap- 
propriate to himself that property which, at length, by their la- 
bor, and at their cost, had been rendered valuable. It was 
upon the ground of fraud that the late chancellor founded his 
decree, and not on part performance. 

It is no objection, nor does it touch the ground of relief, that 
the statute of frauds requires the written contract to contain the 
24 
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terms of the agreement ; the statute prescribes this only in re- /.v erroii. 
lation to a naked contract, wholly unexecuted, where tltere is aldany, 
no expenditure under it, and no intervention of fraud, and so April, isic. 
were the cases cited by his honor the chancellor.f In Clarke ^p^'^^^JJ^Jl^ 
V. fVr^ht,% and Clidan v. Cooke, ^ cited by him, the rule was v. 

taken with the restrictions which I have mentioned. The cases ^^"amd^^ 
of Hollis V. fVhiting^W and Deaii v. h:ard,% also cited by his ^ i jbAw. CA. 
honor,tt are loose notes without particulars, and without i^«p-S80. 
any consideration of the cases on the point, and Mr. RobertsXX * ^ ^'*' '^' 
speaks of these cases as very unsatisfactory, jj^ ^ ^' 

It is no objection, that the relief asked rests partly on || i Vem. I5i 
the written contract, and partly on parol, in connection with ir lb, 159. 
concomitant acts of the parties; for the ground of relief is Ul*^^* ^^ 
fraud, in urging the appellants to make improvements by strong ^on Fraudt, 
assurances of giving them a title. The written memorandum 191. n. 66. 
and parol communications are not relied upon as proof of a 
contract, but as ingredients in a case of fraud, which is aggra- 
vated by the respondent having imposed a delusive writing 
upon the appellants, affording them no security for title, while 
he stimulated them to improve the land as owners, soon to have 
a title. "No man," says Mr. J. Sptncer,^^ "should be per- HOJohm.Rep. 
mitted to say to another, that he has led him into an error by 
holding out false appearances ; but that the party deceived 
must, nevertheless, *bear the loss resulting from that error." [ * 23 ] 
The cases cited by his honor the chancellor, upon this point, 
apply to a case of pure contract only. The same answer is 

Sven to the cases of Vandervoort v. imt7A,|||| and Mumford v. jn 2 Cawet'g 
rPhersoHyliV also cited by his honorf ft to show that all matters ^p- ^^• 
resting in parol were merged in the written agreement ; m the li^ ^ ' ^ 
latter case, the present chief justice observed, that it was not i\\i Johns. Ch, 
pretended that there was any fraud in the case ; besides, it is a ^p- ^^• 
material circumstance, that in the present instance the encour- 
agement given by the respondent was mostly subsequent to the 
agreement.:|:|t -4/fcnv.Bow7cr^^^ isinpoint: there Lord Thur- x^xiVes.zx. 
low referred it to the master to supply , by parol evidence, the term ^^ 3 Bro. Ch 
rent, &c., which were wholly omitted in the writing, though ^^' *'*^' 
the evidence of fraud was slight, resting on an expenditure with 
the owner's consent. The* form of the proceeding, in making 
a final decree on a motion to dissolve the injunction, was admit- 
ted to be irregular, but the chancellor adhered to his opinion 
on the merits. That case was afterwards sanctioned by Buller, J., 
in Bradie y.St. Paul.\\\\\\ In Clinan v. Cooke,^n Lord Redes- y^l/ ^^'•^'•^ 
dale says, that he should have had difficulty in admitting parol ^^^ j g^h, 4* 
evidence to supply the term omitted in a written agreement for i>/40,4i. 
a lease ; yet it is evident that he would have admitted it, though 
in a common case of part performance. There are other au- 
thorities to the same effeatfttt ^%^^J^t 
It is not an msuperable objection that the exact terms of the Bro, Ch, Cas. 
lease do not appear. There are numerous casesJJJJ in which ^'^^^ *^ 

tut A Via. Atr. 522 pi, 38. 2 Eq, Cat, Abr, 48. pL 17. 3 Bro, Ch, Cob, 149. Pow, Coat, 301. 
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IX ERROR, the terms of the contract did not appear, and yet the Court, 
ALBANY ^^ ^^" ^^'' ^ punishment of the fraud as for redress, directed a 
April, 1816. reasonable execution of the contract, as did the late chancellor 
^^S^^l^^^"^^"^ ^^ ^his cause, by referring to the customary rent of lands, in 
V. the patent, at the time of the contract. Courts have gone 

Van Cort- much farther than is asked by us ; an owner has been pun- 
ished for mere passive fraud, in suflfering another to build on 
his land, under his eye, without objection, by depriving him of 
the property altogether, and granting a perpetual injunction 
t 1 Eq. Cos, against his claim.f As to the duration of the lease, we do 
Abr.^ 366.^^/. j^q| ^^gj altogether on parol ; the respondent's letter to his 
Abr, b&, 5^23! attomcy, mentioning the lease as permanent, comes strongly in 
^Atj^&j^'^i ^'^ ^^ ^^® parol testimony, and affords a guard against fraud : 
Esp. Re^'^iM, the only essential term to be supplied is the rent, which may 
5 vvi. 668. 1 justly be governed by the customary rents in the patent. 
[ * 24 ] *lt can hardly be conceived, that the respondent's counsel 

Ttnn Rep, ^''' insist, that there was a want of mutuality in the conlract. 
556. It is a rule well settled, that under the statute of frauds, the 

tsjoiuu.Rep. signing of the party to be charged is sufficient-! And it may 
Vmw of ^v^' ^^ added, that where there is a part performance, either party 
4s. Nnri. Coru. may enforce a performance ; besides, the respondent had all 
Vsch ** x^/i ^^® appellants' improvements, as a pledge for performance on 
vj. ** ' their part. Whether the appellant could have recovered 

damages at law is immaterial ; that is no part of the criterion 
4 Su^d. Lcne for granting relief. <^ So far as the term preference in the 
i53.^/^o/.' «i memorandum of the 7lh April is concerned, the construction 
c<ntt, 101). put by the late chancellor, applying it to a purchase or lease, 
at the election of the appellants, is reasonable. If applied to 
the person of the respondent, it subverts the whole contract, 
at the respondent's discretion. The respondent's subsequent 
acts and declarations preclude him from putting this construction 
upon it ; he invariably refers to the completion of the partition, 
as the period when he would give a title. 

Was the granting a rehearing in this case proper? Lord 
1 13 Vm. 4S3. Erskine says,|| that " a rehearing is allowed that the judgment 
of the Court may not be surprised." This reason applies only 
to the chancellor making the decree, to enable him to revise 
his own opinion, not to his successor, who never gave an 
opinion. The course here pursued tends to produce conflicting 
opinions, and disturb judicial courtesy. The practice in 
chancery to set aside a final decree in the same Court upon 
the same facts on which it was made, is an anomaly in the 
judicial system ; it protracts a final decision, enhances the 
expense to suitors, and may become very oppressive: it is 
submitted, that it ought never to be indulged to a successor, to 
set aside, upon the merits, the final decree of his predecessor. 

P. A. Jay, and T. A. Emmetj contra. A rehearing is a right 
to which the suitors in chancery are entitled, and of which 
they cannot be devested by a change of the chancellor. 
26 
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The utmost that the respondent engaged to do was to give in error 
the appellants the preftrence to purchase or take leases of the albany ' 
land, which, in other terms, was nothing more than that when AprU, I8I6.' 
the respondent should be able and chose to dispose of it, at ^tt^^^-"*"^^ 
such price and on such conditions as he should think proper to v. 

impose, the appellants should have the refusal : he never ^ah Cort- 
promised *to convey it to them. But admitting that a deed or ^rrn^QK i 
lease were promised, this is not such an agreement as a Court ^ ^ 

of chancery can carry into execution. An action could not 
be sustained upon it at law. In general, a party having an 
agreement, has an election either to come into chancery, or 
bring an action, but there is no case in which a specific per- 
formance has been decreed of an agreement, not so certain as 
to sustain an action at law.f The agreement in this case is so t 1 Vei, jnn. 
uncertain that no performance of it can be decreed.^ Before ^' 
chancery will execute an agreement, it is always necessary 1 Ve»7m. i 
that the terms should be clear.^ It must be complete and ^^'fif{^^ 
perfect ; and whenever there is a demand in law or equity, Le/ray, 1. 554! 
there must be a certainty of the thing demanded to be adjudged j^'- ^ ^^^ 
or decreed, or at least a mean to reduce it to a certainty. || ch[ seo^' 12 
And, where one possessed of land for a term of 2000 years, ^««- ^^' 
granted it to another without mentioning any term, it was held \^ ^"' *'^» 
void for uncertainty .If In Gordon v. Tr€V€it/an,^\ ihere was a n tt. 0/ Eq. b. 
negotiation between the defendant and the plaintiff who held ic. 8.8.6,7. 
a farm of the defendant at an annual rent, by letter, for a ^ ^ ^''^- ^®*- 
lease: the plaintiff proposed a lease on the same plan with r^'J"' 
those usually granted to the other tenants of the defendant, 
and the defendant agreed to give him a lea.«:e in the usual way : 
no lease was ever given, and the plaintiff continued in pos- 
session 10 or 12 years after this negotiation, when the defendant 
gave him notice to quit, in consequence of which the plaintiff 
filed a bill for an injunction, which was dissolved, on motion of 
the defendant. Thompson, Ch. B., says, ^'It seems to me, that 
to constitute an agreement for a lease, the term and conditions 
should either be actually expressed, or the treaty should bear 
some reference by which they might be ascertained, and that 
otherwise it is not an agreement of which a Court of equity 
can decree a specific performance;^' and Richards, B., says, ^^ It 
is impossible for a Court of equity to decree a specific per- 
formance of an agreement for a lease, without having a 
precise term, expressly, or by reference, for which it is to be 
granted." It has been endeavored to help out the vagueness 
of this memorandum with parol proof. To add to an agree- 
ment in writing, by permitting parol evidence of what will 
affect land, is against the statute, and against the rule of 
common law prior to it.fl: " If the agreement, " says BuUer, ^^^* ^^^j 
J,,^§ *<^ is certain, and explained in writing signed by the parties, r * 26 1 
that binds them : if not, and evidence is necessary to prove peakl't Ev. 

116.Si4fit.S83. 
Burr. 65. 1 Ves.jun, 241. 402. 7 Vet, 133. 2 Vera. 339. 8km. M. 3 H^. 275. 1 Bro. Ch, Cat. 92. 
2 Bro. Ch, Com. 219. 4 Bro. Ch. Cat. 477. 514. 1 8ch, Sf Le/roy, 21 $$ 1 Vet. ftm. 383. 
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IN ERROR, what tbe teims were, to admit it would effectually break in 

ALBANY upon the statute, and introduce all the mischief, iDconvenience, 

April, me. and uncertainty, the statute was designed to prevent." Agree- 

V'"'^''''^'*-^ ments within the statute are not to be part in parol and part 

V. in writing.f And where an agreement is reduced to writing, all 

Vah Ck)RT- parol communications in respect of tbe subject are merged in 

it4 But the parol evidence does not supply the uncertainty 

t2 Vent. 619. of ^[ie memorandum; it ascertains neither the term nor the 

^ep S"^'i ^^^^' To go into transactions between other parties, in 

Johns, Rep. relation to other lands, and inquire into the rate at which lands 

Abr, 515. ^pi ^^^^ leased in the patent, would be a very strange way of 

18.517. 0/. &'. determining an agreement for these parties. In AUen v. 

Cf^Rep.n'^^' JBou^cr,^ there was a fixed agreement, a certain, clear bargain ; 

$3 Bro. Ch, but the soundness of that decision has since been questioned. || 

Kep. 149. In the present case, there was an alternative, either to sell or 

JU^fyj * "^ lease ; but who was to have the election ? It certainly does not 

appear that the appellants had the choice, but, on the contrary, 

the respondent ; and as to the time or amount of payment, 

nothing is settled. Had the agreement stated by the appellants 

in their bill been admitted by the respondent, to the fullest 

extent, in his answer, yet, as he insisted on the benefit of 

the statute of frauds, a specific performance could not be 

IF 6 Ve$. 37. decreed.lT 

it 2 Vem, 415. The agreement was not mutual ;tt the appellants were not 
Lf^is ta M^ bound to take the land at any price ; they were bound to 
\7'es. 279.' 2 nothing : but, according to the appellants' counsel, the respon- 
f*^''^ ^'/"^» dent was bound to every thing. 

Two acts of part performance are alleged as taking the 

present case out of the statute : the admission of the appellants 

into possession of the land, and their expenditure of money. 

The general principle with regard to what shall constitute a 

part performance is, that the acts must be done with a direct 

view to perform the agreement, and tend inceptively towards 

its accomplishment, and must, also, be in prejudice of the party 

XX Rob. on pejforming them.}:| An act merely introductory, or ancillary, 

^IS^'sse *^3 ^^ ^^^ agreement, though attended with expense, has never 

Atk.^. been held a part performance. ^^^^ It must be something done 

Wt JJ'jo. Ch. Qs owner of the estate, and which the party would not have 

\^' 341. Skj. done had he not considered himself in that light. |||| This last 

nil 2 Bro. Ch. position, although laid down by counsel, arguendo^ is cited 

T*cn\ ^^^ approbation *by Mr. Roberis.^V Here, possession was 

1 '^ J never given by the respondent, but was taken by the appellants 

JJ^'*''*"^* previous to any agreement; it, therefore, could not have been 

an act tending to a completion of an agreement ; it could not 

have been done by the appellants as owners of the estate, and 

the case shows that they never considered themselves as 

owners. Such previous act is not sufficient to entitle to a 

specific performance of a subsequent promise, for tbe promise 

m t Bro, Ch. is itself a nudum pacium.fff And besides, possession taken in 

«q». 140. pursuance of an alleged agreement is not a part performance? 
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unless it clearly appear what the agreement was.f The same en error 
answers will apply to the other part performance set up by the albany 
appellants. The case shows that they commenced their April, I8I6! 
improvements^ and made their expenditures, before they ^p^f'^^^lJ^^*'' 
obtained any memorandum from the respondent ; they were v. 

made without his consent, were no consideration for a promise, ^^^ ^^^'^ 
and no agreement has been made out, other than the memo- ^ g y^^ ^^^ 
randum, of which they could be a performance. There being 
no agreement, then, as has been shown, which was binding on 
the respondent, '' the circumstance," as is said by the chan- 
cellor, in Robertson v. St. John,X " of laying out money 1 2 Bro. ch. 
afterwards, as it was voluntary, could not vary the nature of ^' ^'^' 
the case." By the agreement, admitting that there was one, 
the appellants were to be allowed to possess the land ; they 
have had the lawful possession in conformity to it ; their acts 
may all be referred to it, and on that ground, proof of any 
further agreement is inadmissible.^ $ 2 Sch. ^ i^ 

The appellants allege that a fraud has been practised upon J^*^- 
them, and assign that as a ground of relief. Equity only 
relieves against fraud where the person, executing a written 
instrument, has, by art, misrepresentation, or deception, been 
induced to insert, or omit, stipulations different from what would 
otherwise have been his intention : in such caise, parol evidence 
is admissible to make out the true state of the contract, and 
in no other. II Bat here the appellants are bound by no Jl ^^*iq ^ 
contract, and, consequently, have been surprised into no act ° ' * 
from which they can seek relief. They, as plaintiffs, endeavor 
by parol proof to enlarge the operation of a license executed 
by another, fairly made, received by them without objection, 
and of the infirmity of which they must have been aware, 
(indeed, they have acknowledged themselves to lie at the 
mercy of the respondent,) and take advantage of an exception 
to the statute of *frauds intended for the benefit of those who [ * 28 ] 
oppose the execution of an instrument fraudulently obtained. 
It is said that the ground upon which the Court acts in de- 
creeing the execution of an agreement, is fraud in refusing to 
perform, after part performance, by the other party ;ir but it has 7 Ves, 346 
already been shown that there was no part performance, and 
thus the allegation of constructive fraud has been repelled. 
There was no agreement that the appellants should expend 
money upon the land, but they did it voluntarily. When they 
made improvements, they did not do it as owners ; nor had they 
any reason to believe, from the agreement, that they certainly 
would be owners. What proof is there of actual fraud.'* 
That is a question purely of intention ; and what deceptive 
intention has been brought home to the respondent ? What is 
to become of the statute, if the mere fact of making a promise, 
which it declares void, is to raise a legal presumption of fraud 
to take the case out of the statute ? The appellants have been 
aHowed by the chancellor all that they were, in equity, entitled 
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to. Had they gone on the land, after the express consent of 
the owners^ as lessees for a definite term, and then erected 
buildings and made improvements, at the expiration of the term 
they could have recovered nothing against their landlord for 
their improvements. But being mere tenants at will, they have 
been allowed the value of their improvements. The respondent 
promised that no advantage should be taken of their labor : 
the chancellor has given them the benefit of that promise ; 
further than that he could not go ; for, to decree them a 
conveyance on the parol promise to give a title, or on the 
defective, uncertain memorandum set forth in the case, would 
be to repeal the statute of frauds. 

The chancellor has pursued the only proper course. In 
Foster v. Hale^f the master of die rolls says, '' The Court has 
gone rather too far in permitting part performance, and other 
circumstances, to take cases out of the statute, and then, 
unavoidably, perhaps, after establishing the agreement, to 
admit parol evidence of the contents of that agreement. As 
to part performance, it might be evidence of some agreement, 
but of what, must be left to parol evidence. I always thought 
the Court went a great way. They ought not to have held it 
evidence of an unknown agreement, but to have had the 
money laid out repaid. It ought to have been compenFation. 
Those cases are very dissatisfactory. It was right to say, the 
statute should not *be an engine of fraud ; therefore, compen- 
sation would have been very proper." A Court of equity will 
refuse to interfere where, from the nature of the case, the dam- 
ages will necessarily be commensurate to the injury sustained.^ 

The inclination of Courts of equity now is, to extend no 
further the exceptions which have been made to the statute of 
frauds ; and it has often been regretted that it is already so 
much broken in upon. The observations of Lord liedesdaUy 
in Lindsay v. Lynch^'^ are very pointed to that effect. " I am 
not disposed," he says, " to carry the cases which have been 
determined, on the statute of frauds, any further than I am 
compelled by former decisions. That statute was made for 
the purpose of preventing perjuries and frauds, and nothing 
can be more manifest, to persons who have been in the habit of 
practising in Courts of equity, than that the relaxation of that 
statute has been a ground of much perjury, and much fraud. If 
the statute had been rigorously observed^ the result would, prob- 
ably, have been, that few instances of parol agreements would 
have occurred ; agreements would, from the necessity of the 
case, have been reduced to .writing, whereas, it is manifest that 
the decisions on the subject have opened a new door to fraud ; 
and that, under pretence of part execution, if possession is had 
in any way whatever, means are frequently found to put a Court 
of equity in such a situation that, without departing from its 
rules, it feels itself obliged to break through the statute. And 
I remember it was mentioned in one case, as a common ex- 
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prcssion at the bar, that it had become a practice *' to improve m error. 
gentlemen out of their estates. It is, therefore, absolutely albany 
necessary for Courts of equity to make a stand, and not carry April, isie! 
the decisions further." The same opinion has been entertained '^'j^^^^^^^^^^^ 
by a distinguished judge in this country. In Grant v. Naylor;\ v. 

Marshal, Ch. J., observes, " Already have so many cases been ^^l^^^J^^' 
taken out of tie statute of frauds, which seem. to be within its \^cram:h]^3fi 
letter, that it may well be doubted whether the exceptions do 
not let in many of the mischiefs against which the rule was 
intended to guard. The best judges in England have been of 
opinion that this relaxing construction of the statute ought not 
to be extended further than it has already been carried, and 
this Court entirely concurs in that opinion." The reasons on 
which part performance has been held to take a case out of 
the statute are examined, and their inconclusiveness fully 
exposed, by Mr. *Roberts,X If the law lays down certain con- [ * 30] 
ditions on which it stipulates to lend its aid, the party neg- ^ om Frauds, 
lecting to observe those conditions, has no right to complain J^- ^36, 136, 
that the law will not assist him. '' On the other hand," says 
that author, *' the public may have a better right to complain, 
if, by the variable application of a law, useful only as long as 
it is uniform, men are encouraged to hazard the consequence 
of neglecting it." He shows that the reasoning, in such cases, 
moves in a circle ; it assumes the existence of the agreement 
from the part performance, and then applies the part perform- 
ance to the agreement, so as to make out the acts of perform- 
ance to have been done in pursuance of it. The gentleman 
on the other side has cited, in support of his positions, this 
writer^ who has exerted himself so successfully to expose their j id, 155. 
futility : but it was only by omitting the most essential part of 
a paragraph that he was able to distort it to his purpose. 

What was the intention of the statute ? To prevent fraud and 
perjury, by requiring certain agreements to be in •irriting. Its 
object, like that of all other laws, is of a general and public 
nature : it was not designed for the benefit of the individual 
availing himself of it, but for the . benefit of the community. 
It is in vain to say, that it is here unconscientious to rely upon 
the statute ; a thousand defences equally unconscientious are 
admitted, every day, in Courts of justice, because, their admis 
sion being judged necessary for the general quiet and security, 
a private injury is not suiTered to outweigh a public inconveni- 
ence. A party may often shelter himself from the performance 
of his duty, under a law designed as a protection against fraud 
and injustice; but if he can bring himself within its purview, 
no Court can examine into the purity of his motives: the 
inquiry is precluded by the all-controlling principle of universal 
expedience. 

Williams^ in reply. It is a principle clearly established, both 
bv English and American authorities, that where there is a 
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w ERROR, contract not clearly put in writing, but which can be explained 

ALBANY ^y ^MJcidental circumstances, the Court will decree a specific 

April/ 1816! perfcH'mance. The authorities are conclusive that a part 

^1^^^^^^^^^ performance will take a parol agreement out of the statute ;t still 

V. more in the case of a written agreement capable of being^ made 

^*lamd"^' 8^^^ ^y extrinsic circumstances. The ground of relief in all 

r ^ »l ^' *such cases is fraud ;<^ and it is hardly possible to conceive a 

*i V more flagrant instance of fraud than has been practised by the 

333. 2 c^n^'t respondent on the appellants. The case of Grant v. Naylor, 

z^h^jL '/^' ^^^^^ ^^ ^^^ other side, was not a case of specific performance, 

/roy, ' 5^' hut ^f latent ambiguity, and is therefore inapplicable. In 

vlid' 83^ % Forster v. Hakj the decision of the master of the rolls goes to 

AtJt, 83. ' prove that the principle which he adopts as law, is contrary to 

ts Bro. Ch, all former law and authority. In Lord fValpoky.Ijord Orfordy\\ 

^ ^ also cited on the other side, the real doubt was, that the agree- 

F$atuU,'i2^ ment did not appear to have been intended to be legally binding, 

1^- but was, in fact, designed by the parties to be merely honorary. 

I o Yts» 419. 

Thompson, Ch. J. It was not pretended upon the argu- 
ment, that this was a case coming within the statute of frauds, 
or that any note, or memorandum in writing, was necessary for 
the purpose of making out a valid and binding contract be- 
tween the parties. The appellants, in the Court of Chancery, 
bottomed their claim to relief upon a fart performance of an 
agreement alleged, by them, to have been made with the re- 
spondent, in relation to the lands in question. If any authority 
was necessary to show that such cases are not within the 
statute of frauds, we have it in the case of Brodie v. St. Paul^ 
(1 Ves. jun. 333,) where BuUer^ J., sitting for the lord chan- 
cellor, lays it down as a settled rule in equity^ that part perform- 
ance of a parol agreement takes it out of the statute of frauds. 
The object of the bill, in the case now before us, was a specific 
performanot of an agreement. This necessarily presupposes 
the existence of such agreement, and the bill, therefore, as it 
must, in all cases of this description, sets out what that agree- 
ment was. It accordingly became necessary for the appellants 
to prove the agreement with all requisite certainty, or to furnish 
such evidence as to warrant the Court in presuming the agree- 
ment which they claimed to be in force. In Forster v. Halcy 
(3 Ves.jun. 712,) the lord chancellor observed, that he thought 
Courts had gone too far in admitting part performance, and 
other circumstances, to take cases out of the statute of frauds. 
Part performance, said he, might be evidence of some agree- 
ment, but of what, must be left to parol proof. It would, he 
thought, have been better, in such cases, to have the money 
laid out, or repaid, than to consider part performance evidence 
[ * 32 ] *of an unknown agreement. Here is a full recognition of the 
principle, that from the fact of part performance an agreement 
may be presumed. And the same lord chancellor, in another 
case, (3 Ves.jwi. 320.) observes, that the fact of some agree- 
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ment may be implied from circumstances. If, then, from the in error 
fact of part performance, we are authorized to presume some 
agreement between those parties, in relation to the land, what 
ihsl agreement was may be collected, with all reasonable cer- 
tainty, from the parol proof. 

I agree fully with the reasoning of the chancellor upon the 
insufficiency of the memorandum of Aprily 1797, to ascertain 
and define the terms and nature of 'any contract. It is too 
▼ague and indefinite for that purpose ; nor, according to my 
understanding of it, was it ever intended for any such purpose. 
There is nothing in it which looks like fixing, or defining, a bar- 
gain, as to i\i% purchase or leasing of the lands. It purports only 
to give permission to the appellants to possess the lands, subject 
to some future arrangement, as to the purchasing or leasing 
the same ; they, however, by such possession, gaining a prefer- 
ence, or what is usually called a refusal, of such bargain. 
If the appellant's claim, therefore, rested upon this memoran- 
dum alone, as the evidence of the contract, I should have no 
hesitation in saying it could not be supported. 

Nor is it to be disputed, that where it is necessary to make 
out a contract in writing, no parol evidence can be admitted to 
supply any defects in the writing. It is a sound and salutary 
rule, that a contract cannot rest partly in writing and partly in 
parol ; but the case before us is not one falling within either of 
these rules. It was not necessary that the contract should be 
in writing ; nor does it require that the memorandum in writing 
should be connected with the parol proof, for the purpose of 
making out the contract. If my construction of the memo- 
randum is right, it does not profess to make any part of the 
agreement for the purchase or leasing of the premises. The 
principal object was,' to show that the possession was taken 
with the assent of the owner of the land, and that the appel- 
lants were not intruders. That is all the purpose for which it 
is necessary to use this memorandum ; and if this permission 
bad been given by parol, it would have been of equal force 
with the written memorandum. But if this memorandum is 
nugatory and void, for uncertainty, we may surely reject it 
altogether, and rest entirely ^'upon the parol proof, as it is a 
case where no writing was necessary. There are not, however, 
wanting the opinions of very able chancellors in support of the 
position ; and it is, perhaps, the better opinion, that where part 
performance is made the basis of the claim for a specific exe- 
cution of an agreement, parol proof may be connected with 
written evidence, for the purpose of making out the contract. 

The case of AUen v. Bower (3 Bro. Ch, 149.) is directly in 
point on this question. That was a bill for specific perform- 
ance, and the evidence to establish the agreement was partly 
written and partly oral. The written promise of a lease was 
imperfect, and parol evidence was admitted, by direction of 
Lord Tkurhw^ (after it had been rejected by a master,) to 
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IS ERROR, valaable Treatise <m Frauds. « The relief," says he, (p. 131 .) 
" against the statute, in these cases, of part performance, was 
originally founded on the fraud and deceit, usually character- 
izing the circumstances. There is no satisfactory foundation 
for the doctrine of part performance, without the intermixture 
of fraud; (p. 132.) and, upon this ground, where an owner 
of land has encouraged another to go on with his improvements 
upon the estate, under a false expectation of a conveyance, or 
a lease, and this expectation raised in him by the assurances of 
such owner, it is agreeable to the general course of equitable 
relief, to disappoint the contrivance, by compelling the deceiver 
*to realize the expectation he has created ;" that is, by compel- 
ling him to give such deed, or lease. ** This protecting juris- 
diction," he says, ''has stretched itself to those cases where 
the illusory hope has been raised, not only by tpords and assur- 
ances, but simply by looking on in silence, whilst false impres- 
sions, which we are able either to correct or verify, are inducing 
a fruitless expenditure on improvements. This equity is strong 
and salutary, and the jealousy of jurisdiction has shut out the 
statute of frauds where this principle of relief applies." Again, 
he says, (p. 134.) " These instances of encouragement, either 
tacit or express, to make improvements, incur expense, dtc, are 
not proper cases of part performance,, but of actual fraud, 
which Courts of equity have always been forward to relieve 
against." *• And the Court tcill supply an agreement out of 
fraudulent suppressions, as well as misrepresentations, of the 
party deceiving, who is considered as virtually agreeing to make 
good the expectation he has raised." 

These are rules and principles flowing from the soundest 
morality, and sanctioned by the most weighty considerations of 
justice and equity, and are directly in point to the case before 
us. The testimony is strong and irresistible, to show that the 
respondent, from time to time, encouraged the appellants to go 
on and make improvements, not only under an expectation, but 
reiterated promises, that when he had made a division with, 
or obtained a release from, the heirs of Clark, he would give 
them a deed^ or durable lease. 

The decree, in the Court of Chancery, admits, that the ap- 
pellants are entitled to relief, but that compensation for their 
improvements would be more fit and proper than a specific 
performance. Lord Redesdale, who thinks (2 Sch, fy Lef. 552.) 
Courts of equity have gone far enough, if not too far, in decree- 
ing specific performance of agreements, says, the original foun- 
dation of such decrees was, that damages at law would not give 
the party the compensation to which he was entitled ; that is, 
would not put him in a situation as beneficial to him as if the 
agreement was specifically performed. And, on this ground, he 
says, the Court of Chancery, in a variety of cases, has refused to 
interfere, where, from the nature of the case, the damages must, 
necessarily, be commensurate to the injury sustained ; but tlie 
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^Spencer, J., was of the same opinion. 

Yates^ J., and Platt, J., were absent. 

Van Ness, J., was of opinion that the decree of the Court of 
Chancery ought to be affirmed. 
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cases, (Davis v. Thome^ 2 Sch. Sf Lefroy^ 347.) in which the m error 
Court decrees specific performance of contracts, are generally 
^ose where damages would not answer the intention of the 
parties in making the contract, and a specific performance is, 
therefore, essential to justice. Is not the case before us one of 
that description ? Would it be as beneficial to the appellants to be 
paid for their improvements as to have a specific performance ? 
Would compensation answer the intention of the parties in 
making the contract ? Would they have gone into the wilder- 
ness, and spent the prime of their lives in clearing up ^ farm, 
and providing themselves with comfortable dwellings, under an 
expectation of being dispossessed, on barely receiving a compen- 
sation for their improvements ? The earnest solicitude expressed 
by them, on a variety of occasions, with respect to further se- 
curity of their title, and the repeated applications to the 
respondents for this purpose, show, beyond the possibility of a 
doubt, that their intention was to procure for themselves a 
permanent settlement. Such cannot be a case for compensation. 
A specific performance is, in the language of Lord Redesdahf 
essential to justice. Who is to reap the benefit of the appre- 
ciation of the lands, they who have encountered the hardships 
and privations of a new country, and whose labor must, in a 
great measure, have produced this appreciation, or he who has 
kept them under the delusive expectation of a title until the 
&rm is subdued, and now seeks to deprive them of it."^ The 
answer is obvious. 

No reasonable objection can be made to a specific executioni 
on account of any uncertainty in the agreement. The proof 
makes out a parol contract with all requisite certainty ; to wit, 
either to sell the land as wild land was selling in that part of 
the country in the year 1797, together with the interest, or to 
give a durable lease in fee, at the customary rent at that time, 
at the election of the appellants. In the case of Shannon v. 
Brad street^ (1 Sch. 8f Lefroy^ 73.) Lord Redesdale, in answer 
to an objection as to the uncertainty of rent to be reserved, 
pursuant to an agreement, said he did not think it uncertain, 
for it was capable of being reduced to certainty. Every ex- 
ecutory contract must contain this species of uncertainty ; but 
if it contains all that leads to future certainty it is sufficient. 
If this rule be sound, the price or rent of the land can be easily 
ascertained by a reference to a master. I am accordingly of 
opinion, that this is a fit and proper case for a specific per- 
formance, and that the decree of the Court of Chancery ought 
to be reversed. 
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Van Vechten^ senator. The appellants have filed their bill 
in the Court of Chancery to obtain a specific performance of an 
agreement for the title to 'land in the Oriskany patent, which 
belongs to the respondent. 

The respondent, by his answer, denies the agreement, and 
insists upon the statute of frauds, against any parol agreement 
which might be proved. 

From the bill, as well as the testimony in the cause, it ap- 
pears that the appellants rely partly on an agreement by parol, 
and partly in writing. 

(Here he stated the memorandum and the evidence of the 
witnesses.) 

I shall consider the case as it stands — 1. Upon the written 
instrument ; and, 2. Upon the parol evidence. 

1 . What does the written instrument import ? Does it amount 
to a final bargain for the land in question upon any specific 
terms, of which this Court can decree the performance.^ 

According to my understanding of its plain language, it is a 
mere permission for the appellants to occupy the land, with a 
promise to give them the first offer to purchase or take a lease 
of it, when the respondent's title in severalty should be perfect- 
ed ; but it does not profess to fix either the terms of sale, or of 
the lease. Can this Court execute such an instrument specifi- 
cally, by decreeing either a conveyance in fee, or a lease ? I 
presume not. A decree for a specific performance must ope- 
rate upon, and according to the terms of the agreement ; and 
therefore if the instrument contains no specific terms, it is not 
susceptible of specific execution. The ofllice of enforcing per- 
formance cannot be exercised when the matters to be per- 
formed *are left unsettled and uncertain, by the parties to an 
agreement. 

Suppose the Court decrees a conveyance, what price, accord- 
ing to the instrument, are the appellants to pay } From what 
time are the payments to commence ? Are they to be with or 
without interest ? Or is the consideration to be paid at the de- 
livery of the deed ; and in that case, what is the respondent to 
receive for the use and occupation of the land since 1794, 
when the appellants took possession i Or is he to receive no 
remuneration for upwards of twenty years' enjoyment of his 
land, and to be compelled to part with the title at the present 
appraised value thereof, considering it as in a wild state ? 
Have the parties agreed, by the instrument before us, to this 
mode of fixing the price, and by whom it is to be done i The 
instrument is totally silent upon all these points. Let me ask, 
then, What are to be the terms of a decree for a deed, accord- 
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iog to the stipulations of the parties as expressed in their writ- in error 
ten agreement ? 

Again ; should the Court decree a lease, for what term is it to 
be ? What is to be the annual rent? How, and when payable, 
and from what time is it to commence ? What covenants and 
coDditions are to be inserted in it ? for the written instrument 
is silent as to all these particulars. Will a decree, bottomed 
upon this instrument, either for a conveyance in fee, or a lease 
upon such terms as the Court shall direct, comport with the le* 
gal meaning of a specific execution of an agreement made and 
settled between the parties ? In my opinion, it will be repugnant 
to all established principles, {Robertson Frauds^ 135, 136.) rel- 
ative to specific performance ; and that, in order to make such 
a decree, the Court must first assume the office of bargainors 
for the parties, to lay the foundation for it. 

It can hardly be necessary for me to detain the Court by 
citing authorities on this point. I shall, therefore, mention only 
a few of the numerous cases to be found in the books in sup- 
port of my positions. 

In Blagden v. Bradbear^ (12 Ves. jun. 466.) the master of 
the rolls held, that to sustain a bill for specific performance of 
an agreement for the purchase of land, the agreement must ex- 
press the price, or, by reference to something else, must show 
what it was. In Clinan v. Cooke, (1 Sch, fy Lefroy, 22.) the 
lord chancellor held that a bill for a specific performance of a 
^written agreement for a lease for three lives, could not be sus- 
tained, because the agreement did not mention the term, and did 
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not refer to an advertisement of the defendant, ofiTering to lease . 
the land for three lives. So, in Clarice v. Wright, (1 Aik. 12.) 
Lord Hardvncke declared the omission of the price in a letter, 
acknowledging a contract for the sale of land, to be fatal. 

2. Is the parol evidence competent to explain and sapply the 
defects of the written instrument? 

By the statute of frauds, all contracts concerning the title to 
lands, which are not reduced to writing, and signed by the par- 
ties, are declared to be invalid. The wise provisions of this 
statute would be wholly defeated, if parol evidence was admis- 
sible to enlarge and support a defective written agreement. 
But I need not dwell upon this point here. This Court has 
recently decided, that in the case {Mann v. Mann\) even oft Anu,^, \ 
a will, a patent ambiguity renders it void, and that parol evi- 
dence, to explain the intent of the testator, cannot be let in to 
establish it. If the law is so, in relation to wills, which are en- 
titled to the greatest benignity, the reasons upon which it is 
founded, apply with greater force to a case like the present. 

But admitting, for argument's sake, that the parol evidence is 
competent, what does it prove ? According to my understand- 
ing, nothing more than that the respondent, in conversing about 
his Oriskany land, has repeatedly declared that it was his in- 
tention, when his title was completed, to sell, or lease it, not 
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IN ERROR, only to the appellants, but to all the occupants thereof, as wild 
Albany" J^"^s were going ; and that he would take no advantage of their 
April, isie! labor by enhancing his terms. I cannot collect from this 

^r^^^'"*^-^ evidence, that he intended, by such conversations, to make a 
V. final bargain relative to the terms of sale, or the conditions of a 

Yah Cobt- ' ]ease, or to give any assurance with respect to those terms or 
conditions, except that he did not mean to avail himself of the 
occupant's labor. How, then, does the parol evidence ascertain 
the price to be paid for the land, or the terms of payment in 
case of a sale, or the terms and .condition of the lease if he 
should conclude to let it ? Indeed the appellants' principal wit- 
nesses, Lawrence and S. Parkhurst, differ essentially as to the 
price spoken of. The former says, it was as wild land was go- 
ings when the respondent should be enabled to give a good title ; 
the latter testifies that it was the price at which the land tro^s 

[ * 41 1 Agoing y when he should give the title, or the price it was selling 
for at the time of the conversation in Aprils 1797, with the addt^ 
tion of interest from that tim^> 

There is, however, another decisive objection to this evidence. 
The conversations to which it relates were prior to, or at the 
time when the written permission of 1793 to Lawrence was 
surrendered by S. Parkhurst^ and he accepted the instrument of 
Aprils 1797, in lieu of it. The surrender was made, as Park- 
hurst deposes, to obtain a new contract. Why ? Can any other 
reason be imagined, except that he wanted a fuller and more 
satisfactory engagement from the respondent ? Did he receive 
such a one ? No. Why ? Because the respondent declined to 
.give it. Was there any deception used to impose the instru- 
ment of 1797 upon S, Parkhurstl He does not allege that 
there was. Does he pretend that he did not understand its 
import? No ; for he had, in the fall of 1794, informed the re- 
spondents that the appellants wished for better security than the 
instrument of 1793, which was of the same tenor. What, then, 
is the fair inference from this transaction ? Is it not, that the in- 
strument of 1797 was the fullest which the respondent would 
give, and that the appellants' agent accepted it undcrstand- 
ingly. I, therefore, consider all the previous parol conversa- 
tions, testified toby the appellants' witnesses, as merged in this 
instrument. And, if they are, it results, conclusively, that the 
parol evidence cannot aid the appellants. 

If I understood the appellants' counsel correctly, he dis- 
claimed to rely upon part performance as ground for their relief 
in this case. It cannot, therefore, be necessary to consider that 
point ; but if it was, the objection of total uncertainty in the 
alleged agreement would be decisive agauist the appellants. 
For, though part performance will, in certain cases, induce a 
Court of equity to enforce a parol agreement for the purchase of 
land, it cannot make an agreement susceptible of specific exe- 
cution, when its terms are not specifically ascertained nor 
ascertainable. 
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Bat it was strongly urged, in argument, that the appellants in error, 
are entitled to relief on the groond of fraud, because they were albany, 
led on by the Mse verbal assurances of the respondent to make 
valuable permanent improvements on the land. In order to try 
the strength of this position, it must be examined with reference 
to the appellants' bill, and the facts in the case. 

*The scope and prayer of the bill are for the specific perform- 
ance of an agreement. It sets forth the instrument of 1797 as 
the written contract relied on, and refers all the respondent's 
verbal assurances to it ; but does not contain a single allegation 
of fraud other than what is implied by the charge of ^he re- 
spondent's refusal to fulfil his contract? What, then, is the 
question of fraud arising upon the appellants' bill ? None other 
than what the law can imply in every case of a bill for specific 
performance. I have already shown that in such cases the de- 
cision must turn upon the validity and sufficiency of the agree- 
ment set forth and proved. But I will here add, that to entitle 
a party to relief upon the ground of fraud, the fraud must be 
specifically and expressly charged, and put in issue. 

This point has been determined by this Court in MKemon 
V. James, (6 Johns. Rep. 560, 561. 564, 565.^ in which the 
present chancellor and Mr. Justice Spencer delivered the opinion 
of the Court. The same rule is laid down in the English books. 
{Mitf. PL 19. 255. GiW. For. Romanum, 218. Clarke v. Tur- 
ton, 1 1 Ves. jun. 240. Johnson v. Child, 1 Bro, C. C. 94.) 

Again ; should this be considered a case of fraud, it may be 
asked. What relief are the appellants to have? Will this Court 
decree the land to them without price ? Would not such a de- 
cree go beyond their claim, and travel out of the case presented 
by their bill ? Or will the Court undertake to establish the price 
and the termsof payment, or the terms and conditions of a lease 
to be given by the respondent ? If it will, it must do so arbitra- 
rily, and without a guide, or it must recur to the agreement set 
up by the appellants. The first would violate all the settled 
principles of justice and equity, and the latter brings us back to 
the question whether the agreement stated by the appellants 
has been duly proved, and can be specifically executed here. 

I am aware that there are cases in the books in which it is 
laid down that a party's right shall be concluded by his fraud- 
ulent acts. But those are cases widely difierent from the pres- 
ent. For the purpose of illustration, I will mention a few of 
them, and state the principles on which they are decided., 

Where a man who has a title to land, and knows of rt, stands 
by, and either encourages, or does not forbid the purchase from 
another, he, and all claiming under him, shall be bound by such 
purchase. (1 FonbL Eq. 161. Rob. on Frauds, 130.) For he 
imposed a fsdse apprehension upon the purchaser by his silence, 
•when silence was treacherously expressive. So, where A. 
encourages a person to take a long lease from a tenant for life, 
to whom A. stands next in remainder, and to build and make 
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m ERROR, improvements, and the tenant for life dies before the lease is 
out, a Court of equity will not suffer A. to disturb the lessee 
until the expiration of his lease. {Hanning v. Ferrers, 1 Abr, 
Equ. Cas. 375^ Because, to use the language adopted by his 
honor Ch. J. Thompson, in Nevin v. Belknap, (2 Johns. Rep. 
589.) where a man has been silent, when, in conscience, he 
ought to have spoken, equity will debar him from speaking 
when conscience requires him to be silent. 

Again ; in the same case, when speaking of a purchaser taking 
possession, and making improvements under the circumstances 
above mentioned, his honor says, that to make tho^e acts avail- 
able to him, they must be done as owner of the estate, and' 
which he would not have done had he not considered himself 
in that light. 

Hence it will be seen, that the class of cases in which fraud 
will devest, or suspend, a man's title, differ totally from the 
case now before us. Here the appellants avow that they en- 
tered and made their improvements upon the faith of an agree- 
ment, by which they acknowledge the title to the land to be in 
the respondent. There has, therefore, been no fraudulent con- 
cealment in the case. The appellants have not be€n treacher- 
ously led to purchase the title from another, nor to enter upon 
VLVjd improve the land, considering it as their own ; for their bill 
furnishes conclusive evidence to the contrary. 

But after all, what evidence have we to support any allega- 
tion of fraud against the respondent ? It is said, that he in- 
duced the appellants to expend their labor and money to im- 
prove his land, by false assurances that he would give them a 
good title for it. Is this true ? To answer the question cor- 
rectly, we must again look at the testimony. 

In Julj/, 1793, the appellants obtained an assignment of a 
written permission given by the respondent to Lawrence, to 
enter upon, and hold the land until further orders ; they to have 
the preference either to purchase or lease whenever his title 
should be perfected. By virtue of that assignment, they took 
possession in the spring of 1794, and occupied the land until 
April, 1797, when they surrendered the written license of 1793, 
and by their agent, iS'. Parkhurst, requested what he calls a neio 
contract, *Upon this request, the respondent gave them another 
written permission, dated the 7th of April, 1797, to possess 
the land, and containing a promise that as soon as his title 
should be completed by a release from the heirs of Mr. Clark, 
he would give them the preference either to purchase or take 
a lease. Before, and at the time of giving the last permission, 
the respondent in several conversations relative to the terms 
upon which he intended to sell or lease the land, declared that 
he would sell or lease it to the occupants, as wild land was going 
at the time of giving the title, and that no advantage should be 
taken of their labor. But, although the appellants had, by 
their agent, iS. Parkhurst, previous to that time, intimated to 
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bim their desire to have better security, he gave, and they ac- in error, 
oepted, the permission of 1797, as their only written security. 
This, in my opinion, puts the allegations of fraud, founded on 
the above conversations, at rest. For, according to S, Park- 
hursfs testimony, the last permission must be considered as the 
new contract. Its language is plain, and cannot be misunder- 
stood. If the appellants were not satisfied with it, they bad an 
election to reject it; but they elected to accept, and, therefore, 
are concluded by it. But the evidence does not stop here. In 
February, 1803, the respondent wrote a letter to his attorney, 
(Mr. Piatt,) requesting him to give leases for three years to the 
settlers on his Oriskany lands ; and in that letter he enclosed a 
fist of the settlers, to whom he says he gave permission, several 
years before, to hold during his pleasure, without any other con- 
sideration than their taking care of and preventing waste on the 
land. The bill admits that a copy of this letter was delivered 
to one of the appellants, when he received the lease for three 
Surely, that copy gave the appellants full notice of the 



ears. 
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ight in which the respondent considered his engagement to 
them, and after this notice they accepted from him, and held 
ander a three years' lease, with covenants to deliver up the 
possession at its expiration. 

Again, when the lease expired in the spring of 1806, G. JV. 
F. Parkhurst, for himself and the other appellants, addressed a 
letter to the respondent, which unequivocally admits, that ho 
has the absolute disposal of the land, and explicitly negatives 
every pretence of any agreement with them, either for a deed 
or a lease upon any terms. What, then, is the evidence of fraud 
and deception in this case? It is obvious that the appellants 
were ^ignorant of any, in 1806, and the case furnishes no testi- 
mony of a discovery since. 

In every point of view in which I have considered this case, 
I am fully satisfied that the appeal cannot be sustained. I am, 
therefore, constrained, notwithstanding it may appear hard 
against the appellants, to concur in the decree made by his 
honor the chancellor. For to use the strong language of Mr. 
J. Thompson, in the case of Jackson v. Sill, (11 Johns. Rep. 
220.) " it is better to preserve consistency in legal principles, 
although it may not always suit the equity of the individual 
case, than to make those principles bend to what may be thought 
the substantial justice of each particular case." 

Allen, Barker, Cochran, Fret, Hascal, Radcliff, Sey- 
mour, Stewart, ^ibbets, and Wendell, senators, were of 
the same opinion. 

A majority of the Courtf being of opinion, that the decree tForreper*i»^, 
of the Court of Chancery ought to be reversed, it was, there- J^Jj' ^"^ 
upon, " Ordered, adjudged, and decreed, that the decree 
appealed from be reversed, &c., and that the proceedings in this 

43 



45 CASES IN THE COUKT OP ERRORS 

IN ERROR, cause be remitted to the Court of Chancery, to the end that the 

ALBANY^ decree made therein, in the said Court, prior to the rehearing 

April, i8jc! thereof, and to the making the decree hereby reversed, may be 

^r'^'^^'^"^'^ carried into full effect ; and that the respondent pay to the ap- 

CoMPAMY ' pellants their costs of this appeal, to be taxed and allowed by 

, V- the said Court of Chancery." (a) 

Decree reversed. 

(a) Vide 31urray v. Biateh/ord, 2 WtmUlPg Rep. 221. 



[ * 46 ] *The New- York Firemen Insurance Company, plain-- 

tiffs in error ^ 

against 

Jonathan Lawrence, Jun., survivor of Henry Whitney, 

deceased, defendant in error. 

Goods were in- THIS was an action on a policy of insurance, by which the 
>oi» ^ i\S»- defendant in error, and his former co-partner, Henry Whitney^ 
YorktoGothen- deceased, were insured in the sum of 20,000 dollars, at a pre- 
JIfr<^thetKt mium of 10 per cent., to return 11 per cent, if the risk ended 
to one port in at Gothenburg without loss, upon goods on board the ship 
North wa, ni^ AilantiCy CharUs Jayne^ master, for a voyage at and from New- 
iwith of tiie Yorky to Gothenburg^ and at and from thence to one port in the 
SSpiavingsaii- Baltic or North sea, not south of the river Jade, with liberty of 
e6 from New- discharging the cargo, in whole or in part, at either port she 
G^^fu^rg on ff^ight go to. A Special verdict was found by the jury in the 
the 17th ofjuiy, Court below, whcreou judgment was rendered for the defend- 
ramained'^untii ^^t in crror, in Augu^st term, 1814 ; to reverse which judgment 
the 8ih of Ocfo- a Writ of orror was brought. 

lamed by Jd- The special vcrdict stated, that the vessel sailed from New- 
verse winds. Tork, and arrived at Gothenburg on the 17th of July, 1810; 
cordinl* to In- ^^^ 0^^^ her arrival at Gothenburg, the defendant in error, and 
siruciions from his deceased partner, by their agent duly authorized, on the 
iaHcd^om'^bi 28th of July, determined to proceed with the ship to St. Peters- 
^«^'nr to 8t, burg, a port in the Baltic, not south of the river Jade, and gave 
whidi'piafe the instructions to the master accordingly ; that on the 8th of Oc- 
vessel was pro- fober, and as soon as the wind and weather would permit, the 
meeiinl' with ship departed from Gothenburg to St. Petersburg, and while on 
accideiits, was her due course to the latter place, was, on the 1st of November, 
necessity lo^^t by stress of weather, and to repair the damage occasioned by 

into CarUnam 
for repairs on 

the 1st of November t and tailed from thence again, on the 10th of Nocembcr, for 8L Pettr$burr ; but on 
the Uth was compelled, by stress of weather^ again to put back to Carlshamf and was detained hy adverse 
winds until the season became too late to navigate the gulf of Finlwtd : durinr this detention, the supercargo 
determined to send the vessel to Stockholm, tor which place she was cleareo, and on the Sd of May, sailed 
on her destination to Stockholm, and before she came to the dividing point of the routes to Stockfwlm and 
St. Petersburg, was captured by a JF^rench privateer, carried into jMntxic, and afterwards condemned by 
the council ofprizes at Paris, Held, that there was an intention to deviate only, and that the vessel being 
lost before she arrived at the dividing point, the insurers were liable, (a) 

(a) Marine Ins. Co. o/AUxandria ▼. Tucker, 3 Cranch, S57. Marylmd Jim. Co v Woods, 6 Id. 99. 
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the dangers and perils of the sea, obliged to put into the port in error 
of Carlsham, where she remained until the damages were re- albany 
paired ; and as soon as the wind and weather would permit, on April, isic! 
the 10th of November^ again sailed for St. Petersburg^ and on ^^^^^^^^""^ 
the 11th of November^ she was obliged, by adverse winds, and Comfavt 
stress of weather, to return *to CarUham^ where she arrived on , ^• 
the same day ; that she was detained by adverse winds until r * il7 1 
the 1st of December, when the season became too far advanced '^ * 

to navigate the gulf of Finlandy and pursue her voyage to St. 
Petersburg until the navigation of the Baltic should again open ; 
that during the detention of the vessel at Carlsham, the defend- 
ant in error, and his deceased partner, by their supercargo and 
agent, determined to proceed to Stockholm in Sweden, and not 
to St. Petersburg, and the master was instructed accordingly ; 
that on the 1st of May a clearance was taken at Carlsham for 
Stockholm, being a port in the Baltic not south of the river 
Jade; that afterwards, as soon as the opening of the naviga- 
tion in the Baltic would permit, on the second of May, the 
vessel feiled towards Stockholm, with a destination for Stock- 
holm, and not St. Petersburg, and the supercargo remained at 
Carlsham ; that while proceeding for Stockholm, she was, on 
the dd of May, captured by a French privateer, called the Petit 
Diable ; that when the Atlantic was captured, she was in the 
direct route, either to Stockholm or St. Petersburg, and whether 
she had been going to the on^ or the other of those places, her 
course after she left Carlsham, and her course also after she 
left Gothenburg, and until she was captured, would have been 
the same ; the course from Carlsham, and also the course from 
Gothenburg to St. Petersburg, and from Carlsham, as also from 
Gothenburg to Stockholm, being the same to a point at which 
the Atlantic had not arrived when she was captured ; that she 
was carried by the privateer to Dantzic, her papers sent to 
Parisj and, with the cargo, was condemned by the council of 
prizes at Paris on the 10th September, 1811 ; and the follow- 
ing was the decree of condemnation : '^ The council decides 
the prize made by the French privateer, the Petit Diable^ of 
the ship Atlantic, under the American flag, carried into Dant- 
zie, good and valid ; consequently, adjudges to the owners and 
crew of the said privateer, all the said vessel, as well as the 
merchandise of her cargo, the whole to be sold at vendue, ac- 
cording to the forms, and in the manner prescribed by the laws 
and regulations made concerning prizes." That due prelimi- 
nary proof was properly exhibited, and that, in consequence of 
the capture and condemnation of the ship, and of the goods, 
wares, and merchandise, the same goods, wares, and merchan- 
dises became, and were, totally lost to the assured. 

Ad action was also brought by the defendant in error, against 
*the Ocean Insuraiice Company, on a policy on goods in the [ * 18 ] 
same vessel, which involved the questions arising in the present 
cause, and which was argued in the Court below, and judgment 
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//v ERROR, given for the defendant in error ; and judgment was also given 

""albany^ in the present cause, for the defendant in error, as standing 

April, 1816! upon the same ground with the other cause, and being governed 

^r'^^^"'^''^^ by that decision. (See Lawrence v. The Ocean Insurance Com- 

FlRKMEir ISS. ^ illL n CkAt \ 

Compart J^my, 11 Johns. Rep. 241.) 

V. ' 

The chief justice stated the reasons of the judgment of the 
Supreme Court. (See 11 Johns. Rep. 259. 263.) 

S. Jonesjjun.y for the plaintiffs in error. It is evident from 
the fiice of the policy, that the right of electing the port to which 
the vessel should ultimately proceed, was left with the assured , 
and it is also evident, that the assured was bound to make his 
election at Gothenburg. He had no right to proceed from 
Gothenburg to a port of inquiry, but was bound to sail to a. 
port of discharge. At Gothenburg the election was made to 
proceed to St. Petersburg, and the subsequent abandonment 
of that voyage at Carlsham^ and the substitution of another, 
discharged the insurers. If a person once determines J^is elec- 
f Com. Dig, tion, it shall be determined forever ;t certainty in the descrip- 
^t* ^ud ^*^" of the voyage is requisite in a contract of insurance-! In 
n Johns, r!^, this case, the port to which the vessel should proceed on leaving 
^^ Gothenburg was to be ascertained at that place ; id cerium e^st 

321.*^* ^ "*' y*^*^ certum reddi potest; and on being reduced to certainty 
by the election of the assured at Gothenburg, he had no pow- 
er to depart from it, and adopt another destination. If not 
bound by his election at Gothenburg, neither was he bound 
by his decision at Carlsham, but had an unlimited power of re- 
calling his last determination, and of shifting, according to whim 
and caprice, the ultimate port of destination. How little would 
such a permission be consistent with the precision required by 
the nature of the contract ! The change of voyage made at 
Carlsham was not a mere intended deviation, but it was an 
abandonment of the voyage insured. 

There are three classes of cases in relation to this subject : 

1. Where there has never been an inception of the voyage; 

2. Where there has been a deviation, by unnecessarily touching 
at an intermediate port; and, 3. Where there is an entire 
change and abandonment of the voyage. In the present case, 

[ ^ 49 ] *it is urged, that there was merely an intended deviation ; but 
there can be no deviation unless the original object of the voy- 
age remains, and to which it is intended afterwards to recur ; 
unless the termini continue, there can be nothing from which to 
deviate ; here, one of the termini was relinquished, and hence 
it is contended that the voyage was abandoned. In the various 
^ See eases cascs in rcspect of deviation,*^ the ^ermtm were unaltered ; there 
R^ 258*'^"'' ^^ * digression from the original destination which was still 
It Dottg. 16. preserved. Wooldridge v. Bovdell \\ is extremely like this case. 
The insurance was from Maryland to Cadiz, but the clearance 
was for Falmouth^ and although it was uncertain whether that 
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was actually the destination, vet it was certain that it was not in error^ 
Cadiz : as, in this case, St. Petersburg was made the termintis albany"" 
ad queniy by the election of the assured, which he could not April, isiu! 
afterwards vary ; and in that case, as in this, the vessel was p][^^j^^'*7*^ 
captured before she arrived at the dividing point, the insurer compaht 
was held to be discharged ; and Lord Mansfield observes, that l^^^j^cjc 
in all the cases of intended deviation, the terminus a quo, and 
ad quemy were certain and the same ; and Butler^ J., says, there 
cannot be a deviation from what never existed. In Stacker v 
Harrisf cited by Van Nessy J., in the Court below,;!: the insur- f 3 Mass. Rep 
ance was from Boston to the Canaries, at and from thence to ^^' 
any port or ports of SoiUh Americay at and from thence to her jjl. jsg"^*"*^ 
port of discharge in the United States, The vessel went to 
the Canaries, and, under Spanish colors and papers, from 
thence to Vera Cruz, and then proceeded to the Havanna, 
where she was to exchange her papers, and thence return to the 
United States. On her course to the Havanna, but before she 
had left the track she must have taken if coming to the United 
States, the ship was captured ; and it was held, that the insured 
was not entitled to recover. Now, although Sewall, J., in de- 
livering the opinion of the Court, speaks of the voyage to the 
Havanna as a deviation, yet it is evident that the term was not 
used in its strict acceptation, (and, indeed, he calls it a distinct 
and additional risk,) and that the real ground of decision was 
the substitution of a new voyage, which, under the particular 
circumstances of that case, did not come within the permission 
to visit any ports of Spanish America. Had it been deemed 
a deviation, in the appropriate sense of the phrase, it is evident 
that the decision would have been otherwise, because, at the 
time of the capture, it was but intended. 

*Blackenhagen v. The London Assurance Company y^ is also a [ * 50 ] 
case of abandonment of voyage, placed expressly on that ground, i l Campft.45i 
and that, too, after the inception of it. The insurance was 
from London to Revel. On the voyage it was learned that an 
embargo had been laid there ; in consequence, the vessel put 
back to Copenhagen roads, and afterwards lay off Gothenburg 
six days, and might have entered that friendly port, if the 
master had thought fit, and while proceeding on her way back 
to England was lost : as the return to Et^gland was not with a 
view of finally getting to Revel, for which purpose the vessel 
ought to have put into Gothenburg, it was successively held by 
Lord Ellenborough and Mansfield, Ch. J., that the insured was 
not entitled to recover. || But it may, perhaps, be said, that the I But from a 
original design of going to St, Petersburg might be resumed ^^ u ^^ 
after leaving Carlsham, and that the assured could have availed pean that a 
themselves of the locus pcenitentia. But how, and by whom, Jft^rwards '"* 
was this to be done ? Certainly not by the supercargo, for granted iw the 
there was a physical disability on his part ; he was left behind ^'^ ^ * 
at Carlsham : nor by the master, for he was morally unable to 
do it ; his instructions were express to go to Stockholm; it was 
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IN ERROR, his duty to obey them, and the possibiUty of violating a duty is 

ALBANY never to be presumed ; still less is the probability of it to be 

April, 1816! made a ground of argument. Where the master has orders, he 

ir^"^^-^*^ is not at liberty to exercise his judgment.t 

COMPAIIT 

^- Henry, and 7. A. Emmet^ contra. The port of destination 

by this policy was left floating, and the assured were at liberty 

ifio^*"" ^* ^ 8^ ^^ whatever port they might find oi>en for them, and which 
they might choose to enter. They might at any time elect the 
ultimate point of destination, subject only to the restriction that 
the insurers were not to run double or increased risks. The 
assured were not bound to elect at Gothenburg^ any more than 
if Gothenburg had not been named in the policy. Suppose 
the voyage had been direct from Neto- York to a port in the 
Balticj when would they have been bound to decide ? Cer- 
tainly not until a choice became absolutely necessary : and the 
same rule must apply to the voyage from Gothenburg as would 
have applied to one from New- York. The election at Gothenburg 
was not binding upon the assured, but they were at Uberty to 
elect after sailing from Carlshamy for it did not create a double 
risk ; the object of the policy was to leave ' the ultimate port 
always open for selection ; it was peculiarly fit that it should 

[ * 51 ] be so, on account of *the unsettled and continually shifting 
state of that part of Europe to which the vessel was bound. 
It was not final, because the insured were under no obligation 
to make it. There was no such stipulation in the policy : had 
it been intended that an election should have been made, it would 
have been provided for by the contract ; and then the insured, on 
making the election, would have been bound to make it known. 
Such stipulation was not necessary for the protection of the in- 
surers ; for after the vessel had passed the dividing point, she 
could not have retraced her course. We must look to the con- 
tract as it was written, which shows that the undefined port was 
never intended to be filled up, but it was left open for the assured 
to go to any port within the range of the policy without previous 
election, only that the risk must not be varied or increased, 
and that the vessel must keep on directly in the iter to some 
port within that range. The change of destination from Pe- 
tersburg to Siockhobn^ did not alter the identity of the voyage, 
or substitute a new contract, because they were both within 

^CaseacUedu the range of the policy; the termini still continued the same.]; 

Johns.Rep.f6U gy^ suppose that the determination to go to St. Petersburg 
concluded the assured, and that that was the terminus in the 
policy, still it was only an intended alteration or deviation. 
There are but two classes of cases on this subject: 1. Where 
the voyage has never been commenced; and, 2. Where there 
is a deviation. This second class includes the two last classes 
made by the counsel on the other side ; and the diflference be- 
tween the two sets, into which the cases are distinguishable, is, 
that in the first there is a return of premium, but not in the 
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second. A substitution or change of voyage, and a deviation, in error. 
are precisely the same thing. After the voyage has been once albanv 
commenced, there can be no substitution of a new voyage, in April, isie! 
the sense contended for by the opposite party ; for it must be i^^^'^^'^"^^ 
of one entire voyage for another, and that is impossible, where compaky 
one of the termini continues fixed. The language of Lord . ^* 
Mansfitldy in Lavabre v. IVHsortyf shows that he considered the 
terms as equipollent. " The true objection to a deviation," he- ♦ ^^^* ^^• 
says, '^ is not the increase of the risk. If that were so, it would 
only be necessary to give an additional premium. It is that 
the party contracting has voluntarily substituted another voyage 
for that which has been insured.'' Such is evidently the un- 
derstanding of the writers on insurance ;% and, according to * Marsh, iru. 
Millar,^ a deviation is a variation from the policy adopted after p^;^'?^' ^' 
the risk has ^commenced. Roccus\\ treats of deviation and T*^Q] 
change of voyage as the same thing, and considers both as ^ Q^f^ 339 
arising subsequently to the commencement of the risk. Si u p^ Assecum- 
funis mutaverit t^cr, vel ceperit secundum viagium^ vel convenerit tUmUnu, n. 20. 
asportare alias merces in alium locum, vel alias assecurationes 
feceriipro dicto secundo viagio, tunc in casibus pnedictis assecu" 
riUores pro prima 'viagio amplius nan tenentur: nam cum navis 
diverterit ad extranios actus, didtur mutasse iter, etplura viagia 
fedsse, et primum didtur mutatum : Umitg, tamen si mutetur iter 
exjusta causa. And again :1[ Periculum intelligitur solum cur- if Nou at, 
rere assecurator pro Ulo itinere convento, et non pro alio ; nam si 
navis mutaverit iter, vel a via recta illius itineris diverterit, 7ion 
ienetur amplius assecurator: nunc vero limita si iter mtUaverit 
ex aliquajusta et necessaria causa, fyc. He also states an ad- 
judged case,tf in which the defence was, that the ship mutavit \i Nou9Z, 
iter, and the insured recovered, because, ex legitima et necessa- 
ria causa iter ipse diverterit. 

Thellusson v. FergusonXX was an insurance on a ship from xxDoug,^i. 
Guadaloupe to Havre; and it was questionable whether Brest 
was not the real destination ; the vessel was captured before 
arriving at the dividing point. One of the points was, that the 
ship never sailed on the voyage insured, viz. from Guadaloupe 
to Havre, but on a voyage from Guadaloupe to Brest ; but Lord 
Mansfield says, " The voyage to Brest was, at most, but an in- 
tended deviation, not carried into effect;" and it appears that 
the vessel certainly sailed from her first port in Guadaloupe for 
Havre, and that the intention was afterwards formed. This 
case is decisive to show that a subsequent abandonment of the 
terminus ad quem is only a deviation. In Woolridge v. Boy- 
dell,^^ cited on the other side, the vessel never did sail on the H Doug, 16. 
voyage insured, so that it was a case of non-inception, and not 
of deviation. Whether it be intended to relinquish the port 
of destination, or merely to go out of the course of the voyage, 
and then return to it, if the intention be not carried into effect, 
but the loss arises before arriving at the dividing point, the in- 
surer is held liable. The terminus ad quem is never inquired 
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/A ERROR, into, or kept in view on the subject of deviation, except where 
~ALB\NY there is no inception of the voyage, or a justifiable deviation. 
April,' 1816.' In these two cases the terminus ad quern is material, and is 
^T^"^"''^^^ never lost sight of in the discussion, but in no other.f In 
Company Stocker V. HarrisjX relied on by the opposite counsel, the in- 
^' tention *to eq to the Havanna was formed before leaving F'era 

r • «;*? 1 Cruz, so that the return voyage was never commenced ; although 
L ^''^ J there are cases in which an intention to touch at a port out of the 
to dev^S^ n i^^^'i ^^^ purposes of a distinct trade and business,"^ has been 
Johnt. Aep. held an intention to deviate only ; such were the cases of Fos^ 
1 3 Meat Rev ^^ ^' Wilmer^ and Carter v. The Royal Exchange Assurance 
409. Company ;|| and those cases, as well as Kewley v. Ryan,^ Siha 

1 3 Mass. Rep. V. Low,f\ Henshaw v. The Marine Bis. Company yfl and The 
B sir 1240 Marine Lu. Company of Alexandria v. Tucker,^^ show that the 
\\ H. 31.343. question of deviation is not affected by its being intended be- 
aUohns.Cas. forc the departure of the vessel on her voyage. Forbes v. 
1^^* Church,\\ II was a case of non-inception, and a return of premium 

%p.th!*^''* was directed. In Driscoll v. Fassmoreyli% and Driscol v. 
6$ 3 Crunch. BovU.fW there was an actual, but justifiable deviation ; and, 
^'^' therefore, accordins^ to the distinction which has been urs^ed, 

^Johnt.cas. ^j^^ terminus ad quern was a proper subject of discussion. 
HIT 1 Bos, 4> What is said in NorviUe v. Barbe^iXt ^^^^ where the terminus 
PuU. soo. ad quern is changed, it is not a deviation, but an abandonment 
pW$^' * of the voyage, is merely the dictum of counsel, and can have 
tU^ New. Rep. ^^ weight. In Blackenhagen v. The London Ass, Compa- 
434. Marsh, ny,^^^ there was an actual deviation, an actual abandonment 
- ' Cflmo* ^^ voyage. Going to Stockholm instead of St. Petersburg 
46i. Parkhu. could uot, in this casc, materially affect the risk, and ought not 
^^' to be allowed to discharge the underwriters. There was al- 

ways room for a resort to the locus pxnitentue, for the intention 
was still unexecuted, and was not binding. A man is not per- 
mitted to avail himself of the locus poenitentia to do an immor- 
al act, but in every other case he may have recourse to it. 
Suppose the master's instructions were founded upon circum- 
stances which he afterwards discovered to be false, might he 
not disregard his orders, and go to the port originally intended? 
The clearance to Stockholm was only evidence of intention ; 
and although the supercargo remained at Carlsham, still he 
might have gone on board, or sent, and given other instruc- 
tions: but as the intention, whether to deviate or to abandon 
the voyage, was never carried into execution, it cannot be re- 
garded by the Court. 

D. B. Ogden^ in reply, said, that the idea of ^floating policy 
was altogether new ; and insisted, that the assured were bound 
to elect at Gothenburg, which, when done, was decisive and 
irrevocable. It was the unanimous opinion of the Supreme 
Court, that the election was made at Gothenburg, and was bind- 
; * 51 ] ing. *The present is not like those cases in which the insur- 
ance has been to a certain place and a market, as was Maxwell 
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▼. Robinson fy Hartshornef'f in which the policy was on a voy- IN error 
age to Barhadoes and a market ; and it was proved to be the albany. 
usage of trade to allow the vessel to go from island to island, April, isie! 
to dispose of her cargo ; but the Court declared that ^hey did ^T"*'*^"^^"'^ 
not mean to say, that the same construction was to be given to company 
a policy in any other trade than that to the West-Indies, Here . ^• 
there was no proof of any usage of trade. The voyage was, . ^ j^^ ' 
then, at and from New- York to Gothenburg, and at and from 333. 
Gothenburg to St. Petersburg, and Carlsham was a port of 
necessity : but by making Carlsham a new starting point on a 
new Yoyage, it ceased to be a port of necessity ; and then the 
true point in controversy arises, whether the vessel were lost . 
on the voyage insured, or on a new voyage ? The proof shows 
the latter to have been the fact. The case of Wooldridge v. 
BoydeU^ is in point, and in that case, as in this, the jury found X Dovg. 16. 
that the vessel did not sail on the voyage insured, and was on 
a distinct voyage when lost. In Kewty v. Ryan,^ the Court ^H.BL&ep, 
distinguish between that case and the one last cited, and put ^' 
Hheir decision expressly on the ground, that the termini of the 
intended voyage were really the same as those. described in the 
policy, and that; therefore, it was to be considered as the same 
▼oyage. The counsel relied strongly on Stocker v. Harris, n 3 Mobs, Rep, 
and cited Blackenhagen v. The London Assurance Company M ^' 
TheWisson v. Fergusson,^^ he said, was inapplicable, for there it ^l}^^^^' 
was always the intention to go to Havre, and at the most, to take ^^' 
Brest in the way. He denied that there can be no substitution 
of a voyage, where there is no return of premium; nor can it 
be contended that the master might have abandoned the voyage 
to Stockholm and gone to St, Petersburg, He was bound to 
pursue his instructions,:^: and was out of the reach of the only xt 7 Term Rtp. 
person authorized to revoke them. i^- 

The Chancellor. Two questions arise upon this case: 

1. Whether the determination of the assured while at Go» 
thenburg to go to Petersburg was not binding, so as to render 
Petersburg the port of destination equally as if it had been 
originally inserted in the policy ? 

2. Whether the determination at Carlsham to abandon Pe- 
tersburg, and go to Stockholm, and the sailing for Stockholm in 
preference *of that determinatioi/, and under instructions to [ * 55 ] 
the master to that effect was not an abandonment of the voyage 

insured so as to discharge the underwriter ? 

I. Liberty was given to the assured, to select, after the com* 
mencement of the voyage, the port of destination, and the only 
limit to his choice was, that the port was to be in the Baltic or 
iVbi^A sea, not south of the river Jade, The time when it was 
to be made was not specified ; nor do I think it necessary for 
us now to decide whether the election of the port of destination 
might have been deferred until afler the departure from Gothen- 
burg, for the assured did make his election while at Gothenburg, 
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IS ERROR, and he had a right to make it there ; and being made, it putj^ 
ALBANY ^^ ^^^ ^^ ^^® inquiry. It is a fact found by the verdict, that 
April, 1816! the vessel being at Gothenburg^ the assured, by their authorized 

J:j^'^^J^^^|^Jj^ agent, did determine to go to Petersburg, and did instruct the 
Ck>MPANT ' master accordingly, and the vessel sailed for Petersburg under 

LAWRijrcE ^^^^ determination. This was an exercise of the right of elec- 
tion, and being fairly made and acted upon, it was binding and 
definitive upon the party. On this point the Supreme Court 
were unanimous, and on this point the argument and the law 
are equally decisive. Nor should I have thought it necessary 
to have dwelt a moment upon it, if it had not been insisted upon 
by one of the learned counsel for the defendants in error, that 
though the assured, while at Gothenburg, elected to go to Pe- 
tersburg, and sailed for that port, and persevered in that elec- 
tion until the spring following, yet, that the assured was still 
at liberty to elect another port. 

The principle of law is, that if a man has an election to do 
or demand one of two things, and he determines his election, 
it shall be determined forever. This is so laid down by Lord 
Ch. B. Comyns, {Dig- lit. Election, c. 2.) who has always been 
deemed a great authority. There is a case given in Bolle, (1 
RoL Abr, 726. tit. Election E.) in support of this doctrine. 
A man delivers an obligation to A, for the use of B., and B., as 
soon as he hears of it, refuses the bond ; this refusal is peremp- 
tory, and he cannot afterwards accept of it. The modern case of 
Layton v. Pearce, in the K. B. {Doug. 14.) is another illustra- 
tion of the rule. The defendant had received of G. 1/. 6s, y on 
condition, that if a certain lottery ticket should come up a blank 
or a prize on the next day, he would deliver to G. an undrawn 
ticket, or pay him 20/. Lord Mansfield said, in behalf of th<» 
Court, that they were of opinion, that if the option had been .h 

[ • 56 ] G,, and if he *had made his election to take the 20/., he would 
have put an end to the alternative, and have converted the 
agreement into an absolute contract for the payment of money. 
The rule seems to be every where admitted. The numerous 
cases which treat of alternative obligations assume this as a 
conceded point, and I apprehend it to be most clearly and uni- 
formly settled, that if a party has an election reserved to him in 
a contract, and he once fairly exercises that right of election, 
his determination is binding. This is the good sense and rea- 
son of the thing. If A. gives B, one of the horses in his stable, 
according to the instance given in Coke, B. has his election to 
take which he pleases, as no one in particular was designated 
by A, ; but having elected one, all will agree that he cannot re- 
turn it and take another. It is most convenient, in all manner 
of dealing, that contracts, uncertain at first, should b^ reduced 
to certainty as soon as possible, to guard against the tempta- 
tions and speculations which that very uncertainty may lead to. 
We can see the injustice of the application of a contrary doc- 
trine in this very case. 
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The determination to go to Petersburg is said not to be bind- in error 
ing, and that the party was at liberty, at any time afterwards, albany 
to change it, subject to some equitable modifications which were April, I8I6.* 
suggested. But can we say, from the facts in this case, that ^r^^^^''^^^ 
the election to go to Petersburg did not determine the fate of 'company** 
the voyage ? Are we certain the loss would have happened v. 

without the influence of that very determination ? The captain, ^^**»ce. 
on the 1st of December j at Carhham, gave up the voyage for the 
winter, because the season was too far advanced to navigate the 
gulf of Finland. Be it so ; but was it too far advanced to nav- 
igate to Stockholm^ which is not in the gulf of Finlandy but is 
above half a degree of latitude south of Petersburs:, and per- 
haps 300 miles of shorter navigation ? For aught that appears 
io this case, or that we can know, the vessel might have gone 
conveniently and safely to Stockholm in December, and, there- 
fore, have avoided the capture in the ensuing spring. We 
have a right to say it was the election previously made to go 
to Petersburg^ and which still kept its hold on the mind of the 
party, that prevented the other destination. The election made 
at Gothenburg, probably controlled and fixed the destinies of 
this voyage, and brought on the final catastrophe. Shall the 
party, then, be at liberty to say it was a matter of no conse- 
quence, *and that he was free to change his purpose when he [ * S*'^ 3 
E leased, and that the underwriter must remain liable to all the 
azard of determinations partly executed and then abandoned? 
Such a construction appears to have as little foundation in jus- 
tice as in law, and we ought to consider this case as if Peters- 
burg had been the place of destination inserted in the policy. 

2. The second point was the one discussed at large in the 
Supreme Court, and on which there was a final difference of 
opinion. The point is whether the determination formed at 
Carlsham, to abandon Petersburg and go to Stockholm, and 
sailing for Stockholm, was not, under the circumstances of the 
case, an abandonment of the cargo insured. 

A voyage imports a definite commencement and end. It is 
known and characterized by its termini. They are the recog- 
nized tests of its identity. It is equally clear that deviation is 
applicable only while the same voyage continues. Deviation 
is not a change of the voyage, but of the proper and usual course 
in performing it. The voyage insured is never lost sight of 
in cases of deviation, actual or intended. In all the cases of 
deviation, as Lord ^Mansfield observed in Wooldridge v. Boy- 
dell, [Doug. 16.) the terminus a quo et dd quern were certain and 
the same. Thus, a permission to touch and trade at interme- 
diate ports is understood to be subject to the intention of pros- 
ecuting the voyage described, to its specified end. Semper animo 
et intentione prosequendi viaggium usque ad finem designatum. 
A voydge is always deemed the same, whatever be the devia- 
tion, |irovided the original port of destination be not abandoned. 
The^ie are plain elementary rules in the law of insurance. And, 
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TX ERROR, because the question of deviation always presupposes and ad- 

ALBANY ™'^^ ^ continuation of the original voyage, it follows that a 

April, 1816.' mere intention to deviate, whether formed before or after the 

^-^^^IJ^^"^^ commencement of the voyage, is no deviation, if the intention 

CoMPAMT was never carried into effect, and the loss happened before the 

- ^- vessel came to the dividing point. 

But if the original place of destination be abandoned, in order 
to go to another port of discharge, the voyage itself becomes 
changed, because one of the termini of the original voyage is 
changed. The identity of the voyage is gone, and a new dis- 
tinct voyage is substituted. In that case, intention is every 
thing, for on that depends the fact, whether the original voy- 
age was, or was not, abandoned. And if the intention to 
[ * 58 ] abandon *be once clearly and certainly established, (as it is in this 
case, by the finding of the jury,) it then became perfectly im- 
material whether the vessel was lost before or after she came 
to the dividing point, because, in either case, she was lost, not 
on the voyage insured, but on a different voyage. 

In my apprehension, this simple statement of the law is suffi- 
cient to decide this case. 

But in order to give these principles more full and satisfac- 
tory illustration, I proceed to observe further, that an insurance 
relates only to the voyage specially described in the policy. 
Thus, in Wooldridge v. Boydell, already referred to, the ship 
was insured from Maryland to Cadizy but she cleared for FaU 
mouthy and the weight of evidence was, that she sailed for Fal- 
mouth, without any intention of going to Cadiz, and, therefore. 
Lord Mansfield told the jury, that if there was no intention of 
going to Cadizy they must find for the underwriter, and they 
did so, although the vessel was lost in the Chesapeake, and be- 
fore she arrived at the dividing point between a voyage from 
Maryland to Cadiz, and a voyage from Maryland to Falmouth. 

A distinction has, however, been set up between an intention 
formed before or after the voyage be commenced, to change the 
voyage by dropping the port of destination and selecting an- 
other. It is admitted by those who make this distinction, that 
the intention to change the voyage, and sailing under that in- 
tention, discharges the insurer, if formed before the commence- 
ment of the voyage, and that it is no matter whether the loss 
happens before or after the vessel comes to the dividing point. 
But it is contended, that if the intention to change the voyage, 
by changing the place of destination, be formed ajier the voy- 
age be commenced, it is then to be likened to an intention to 
deviate in the same voyage, and does no harm if the loss hap- 
pens while the vessel is still on the common track. I am per- 
suaded that there is no foundation for this distinction. The dif- 
ference between the cases is, that in the one the vessel is in fact 
sailing on the same voyage, and in the other she is in fact 
sailing on a different voyage, though she may be for a while on 
the track common to both voyages. The new voyage was in 
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the act of performance^ as much before as it could have been af- in error, 
ter passing the dividing point, and the want of attention to this albany 
circumistance has been the source of the error on this subject. April, isie', 
If the voyage be abandoned by abandoning the port of desti- ^^^^X'^^ 
nation *and saiUng for another^ there is no reason why the un- company 
derwriter should be holden. It is not a case within his contract. ^• 

There is no dispute about facts in this case. There never was r «5q i 
a clearer case of an actual bona fide and decided abandonment I- -' 

of a voyage insured. In an intended deviation merely, there is 
no ad done towards a performance of the intention. The same 
voyage continues, and if there be no actual deviation, there is 
no abuse of the contract. Here the contract was at an end, by 
the act of changing the port of destination and sailing on a 
different voyage, and the justice and legality of the underwriter's 
claim to be exempted strikes me with entire conviction. 
. It was urged by the counsel, that the assured might have re- 
pented of his new voyage to Stockholm^ and have reassumed 
his former one to Petersburg, before he came to the dividing 
point, had not the capture intervened. One of the learned 
counsel for the defendant in error, seemed to place his princi- 
pal reliance on this argument ; but the truth is, that there was 
no room for repentance in this case, for the captain was placed 
under a moral disability to make an election, or to exercise any 
discretion. He sailed under directions from the agent of the 
insured, not to go to Petersburg, but to go to StocTcholm, and the 
agent himself was not on board to discharge the captain from this 
obligation. We are to intend that every man will do his duty. 
We know it was the bounden duty of the captain to follow his 
instructions. He was, therefore, in a moral sense, unable to go 
to Petersburg ; and this Court, it is hoped, will always recog- 
nize the force of moral obligation. An intention to deviate is 
nothing; because the intention maybe given up before the ves- 
sel arrives at the dividing point ; but if the captain be under 
positive instructions to take one course, and not the other, he 
has no discretion to act, and no liberty to repent. This cause 
alone is sufficient to discharge the underwriter, and so it wels 
held by the Court of K. B. in Middlewood v. Blakes, (7 Term 
Rep. 162.) where it was laid down as a principle, that if the 
captain be tied up by instructions, so that he is not at liberty 
to exercise his judgment at the dividing point, for the benefit 
of all concerned, the underwriter is discharged. 

But another, and a more captivating argument for the defend- 
ant, arises. It has been said that there was no harm done in 
this case to the underwriter by the sailing for Stockholm, for she 
was taken on the common route to Stockholm and Petersburg ; 
*and it would have been the same thing, if she had been actually [ * ^ ] 

sailing for Petersburg, But no such principle is a safe or just 
rule of decision. An actual deviation, without justifiable 
cause, is fatal, however short the time, or however short the 
distance, or however harmless the effect of the deviation. 
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IN ERROR. Whether it be for an hour, or a month — ^for one mile, or one 
ALBANY l^undred — the consequence is the same. If it be voluntary and 
April, 1816! without necessity, it puts an end to the contract. It is not the 

>-^'*N''^^-^ increase of the risk, but the substitution of another risk that 
CoMPAHT * governs the case. These are plain rules on the subject of de- 
▼• viation, and they show that Courts do not determine these cases 

wRXRcx. ^y estimates of the greater or the lesser risk. Even if the risk 
had actually been diminished by changing Petersburg for Stock- 
holm, the underwriters would have been discharged, and for 
this plain, unanswerable reason, that it was not the risk they un- 
dertook. The Courts are bound to measure out justice to par- 
ties according to their own agreements, and not to make agree- 
ments for them. 

But are we authorized to say, from the case itself, that no 
harm was done by the change of the voyage ? We cannot ad- 
judge that the capture would ever have taken place if the ves- 
sel had not sailed for Stockholm, She might not have sailed at 
the very time that she did, if she had been bound to Petersburg. 
The gulf of Finland might not then have been clear of ice. She 
might have been obliged to wait at Carlsham some days longer, 
and the privateer might not have been met with. It is very 
possible, if not very probable, that the loss would not have hap- 
pened if the voyage to Petersburg had not been abandoned. It 
is this very abandonment of one voyage, and the substitution of 
another, that may have produced the loss. But I forbear to 
dwell on such idle considerations. The contract of insurance, 
like other contracts, is governed by fixed rules, which have re- 
spect to the meaning of the parties, and not to calculations of 
chances. 

The true doctrine, on the whole of this subject, with great 
> deference to the Supreme Court, I take to be this, that the al- 
teration, at Carlshamy of the place of destination, by abandon- 
ing Petersburg, and determining to go to Stockholm, and clear- 
ing for Stockholm, and sailing for Stockholm, and binding the 
master, by positive instructions, to go there, was a new voyage, 
not within the policy, and from that time forward it discharged 

[•61 ] the underwriter. *I deem this to be the clear, settled sense of 

the law of insurance in this country, and in every other country 
where the law merchant prevails. There is no decision that 
contradicts this result, and there is much in the books to con- 
firm it. Thus, in Norville v. St. Barbe, in the C. B., in 1807, 
(5 Bos. fy Put, 439.) the counsel for the insurer laid down 
these propositions, which were not questioned either by the 
opposite counsel or by the Court, " That an intended deviation 
would not vitiate a policy, if the loss happens before the ship 
arrives at the dividing point. That in the case of a deviation, 
the termini of the voyage remains, though the course by which 
the terminus ad quem is sought, be changed. But where the 
terminus ad guem is changed, it is not a deviation, but an aban- 
donment of the voyage ; and such an abandonment, at whatever 
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tune it takes place, whether before, or after, the arrival of the rw error 
ship at the dividing point, discharges the underwriter." albanv 

The opinion here given in the C. B., and seemingly ac- April, lau;! 
quiesced in, is precisely on the very point now before this Court ; ^T*^"!"^""^**!":^ 
and the case of Blackenhagen v. The London Ins. Company y company^ * 
decided the year after, {Park, 226. 1 Camph, 454.) appears v. 

to me to be a decision on the same principle. The voyage ^wrjcnce 
insured was from London to Revel. The vessel arrived in the 
BabiCf and hearing that an embargo was laid on all British 
ships in the ports of Russia, she put back first to Copenhagen, 
and then to or near Gothenburg, This was so far considered 
as justifiable and necessary ; but the ship afterwards sailed for 
England, and in a few days was lost. There was no point raised 
about deviation, but the only question was, whether the sailing 
tor England ivas an abandonment of the voyage. It was ad- 
mitted, that if going to England was the best means of finally 
getting to Revel after the embargo was raised, and that the 
parly so intended, the vessel might still have been considered 
in the course of the voyage. But Lord Ellenborough, in the 
first instance, and the Court of C. B. afterwards, held, that from 
the weight oif evidence it appeared that the sailing for England 
was a voluntary abandonment of the original voyage, and the 
underwriter was discharged. We have also a decision in this 
country on the same question, and to which decision very 
great respect is to be given. It is the case of Stocker v. Harris, 
(3 Ti/ng, 409.) which was decided in the Supreme Court of 
Massachusetts, in 1807, and prior to the case in England. The 
insurance *was on the ship America, from Boston to the Canaries, [ * 62 ] 
and at and from thence to any port or ports in Spanish America, 
and at and from thence to her port of discharge in the United 
States. The ship goes to the Canaries, and from thence to 
Vera Cruz, in Spanish America. So far she was within the 
policy, and from thence she would have been protected on the 
voyage to the United States. But, at Vera Cruz, she takes a 
cargo and clearance for the Havanna, and on her passage to 
the Havanna, but before she had left the track she must have 
pursued if coming to the United States, she was captured and 
lost. For the underwriters it was contended that the voyage to 
the Havanna was a new voyage, undertaken for purposes of 
profit, and different from an intent to deviate never executed. 
The very distinction was taken between an intent to deviate on 
the same voyage, and the sailing on a new one, and that in the 
latter case it was immaterial whether the vessel had, or had not, 
arrived at the dividing point. The Court took the same dis- 
tinction, and held that the voyage commenced from Vera Cruz 
for the Havanna was a new and distinct voyage, and that the 
underwriter was discharged, though the loss happened before 
the vessel came to the dividing point. 

I cannot but be persuaded, from the reasons and authorities 
which have been mentioned, that this is the true exposition of 
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IN ERROR, the law od this point, and, consequently, that the judgment of 
AI.BAN Y " ^^^ Supreme Court ought to be reversed. 

April, 181g! 

"''^^^J^^^'-^ Van Vechten, Allen, Cochran, Hager, Hascall, Ketes, 
V. and Stewart, senators, were of the same opinion. 

Hart. 

Barker, senator, was of opinion that the assured were not 
bound to make their election at Gothenburg of the port of dis- 
charge ; that, if they were, they did, in fact, sail for St. Peters^ 
burg; that the subsequent determination, at Carhham, to 
proceed to Stockholm^ was, at most, but a mere intention to 
deviate, the vessel being in the regular route of her voyage ; 
and that as there was no actual deviation, nor abandonment of 



the voyage, the judgment of the Supreme Court was correct, 
and ought to be affirmed. 

Bates, Bicknell, Bloom, Clark, Crosby, Dayton, Elmen- 

DORF, LooMis, Pendergast, Ross, Stranahan, Swift, Tibkits, 

[•63] *and Ver Bryck, senators, were also of opinion that the 

judgment of the Supreme Court ought to be affirmed ; and that 

^ Fmrajinmn^, being the Opinion of a majority of the Court,! it was thereupon 

ing.'s!^ ^^^^'' ORDERED and ADJUDGED, that the judgment of the Supreme 

AprU 3d. Court be affirmed, and that the defendant in error recover 

against the plaintiffs in error his double costs, to be taxed, &c.^ 

and tliat the record and proceedings be remitted to the Supreme 

Court, &c. 

Judgment of affirmance. 



Sampson Simson, appellant, 
against 
Joel Hart, respondent. 



J^lwi^'ucT- "^^^ '^'^ ^^ ^^® appellant (who was the plaintifl'm the Court 
menTaga^nst S" bclow) Stated, that iu DcccmbeT, 1813, he obtained a judgment 
*"^ 1 'd'b^ ^^ ^^^ Mayor's Court of the city of Netv-York against the 
tery,aiid^,re- respondent, and one Ephraim Hart, {or 4,565 dollars and 43 
covered a jude- ^ents damages and costs, for an assault and battery committed 
for" a*n^MsauU by them on the appellant ; and that the respondent, at the same 
w ^ ^T\P*B ^^"""^ ^^ ^^^ same Court, but after the judgment of the appellant, 
being insolvent) obtained a verdict against the appellant for 500 dollars, for an 
and c. much aggault alleged to have been committed by the appellant upon 
thai A. was en- the respondent. That the appellant, having obtained an order 
*!*'®^* .*^ Jj^*^® from the recorder o( New- York to stay proceeding in the 
rccoverc/ by respondent's suit against him, gave notice to the respondent's 
h»«n 5P'"*\.^ attorney, that the judges of the Mayor's Court would be moved, 
b satisfacilon at the ucxt January term, that the proceedings in the cause 
[ • 64 ] *vv herein a verdict had been given for the respondent, be stayed, 
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apon the appellant undertaking to deduct and allow to the in error. 
respondent the amount of the damages received by him, and albany 
the costs, when they should be taxed, by entering a remittitur April, I8I6! 
for the amount of such damages, on the record of the judgment ^-^"^^•''"'^^-^ 
obtained by the appellant, against the respondent and Ephraim ' ^^^^'^ 
Hart ; which motion was to be supported by an afRdavit of the Hart. 
appellant, stating the verdicts and judgments as before men- of, or set-ofr 
tioned, and setting forth a number of judgments, docketed against, the 
against the respondent, both in the Supreme Court and the covercd"by b'. 
Mayor's Court, remaining unsatisfied, in the whole amounting to aud might sus- 
a large sum ; on one of which, for 330 dollars, a,Ji.fa. had been chancery * for 
issued, and returned nulla bona ; and that a like return had been iha\ put>osc. 
made to an execution against the respondent, on a judgment in a Mayor's Court 
justice's Court, for 17 dollars. The bill then stated, that on %^York^ hid 
motion to the Mayor's Court, the set-off was refused ; that all relbsed to allow 
the judgments appearing of record against the respondent, except a set-off ofjudg- 
one, were prior, in time, to that of the appellant, and set forth JJS, that a bin 
a number of judgments, to a very large amount, against Ephraim "»iffht }>e sus- 
Harty remammg unsatisfied, all of which were prior, in time, to eery to compel 
that of the appellant. The bill further stated, that the re- ?"«'' ««]-<>ff »«» 
spondent was confined within the limits of the gaol in the city peciaihr whera 
of New-York, on a ca, sa,, and prayed that the set-off m'lshi °«^ ^^^ "®^ 

• 11 J 1 .1 ^ • • *• • I X • preseDted to the 

be allowed, and that an injunction might issue. Court below, 

The respondent, in his answer, admitted the two recoveries were disclosed, 
and judgments mentioned in the bill, and stated, in regard to the u^^refusd o? 
suit against the respondent and EpTiraim Hart, that the appel- jjat Court to 
lant assaulted the respondent with great violence ; and that Mailers set 
Ephraim Harty being present, and being the father of the up in an answer. 
respondent, struck the appellant in his defence, and denied that avoidance, and 
the respondent struck at all, or that there was any concert n°' necessarily 
between him and his father ; and alleged that the appellant ihTTiii^ must. 
sued him jointly with his father, to prevent his being a witness »^«r » general 
for his father ; and that the respondent's recovery was for an proved,'^or the 
assault and battery committed on him by the appellant, at the defendant can- 
same time that the assault and battery was alleged to have seir of' tbeml 
been committed by the respondent and his father upon the ^^> therefore, 
appellant. The respondent admitted that the suit commenced upon^iJiera on a 
by him was commenced afler the appellant's suit was brought, °»°*'o° \°. <^'*" 
and that the appellant offered to make the set-off, and applied tk»n!(a)° *°''""*^ 
to the Court for that purpose, which application was resisted by ^J^^^^ °f '®J 

of judgments, 
ex gratia ; but a party appl^n^ to a Court of equity is entitled to it as a matter of right. 

It is not necessary that ttie judgments should be in tbe same right ; it is sufficient if tbe jud^^ment pray- 
ed to be set off, may be enforced at law against the party recovering the judgment to be diminished or 
satisfied by the set-off j as where a iudgment, recovered by A. against B. and C, in trespass, is to be set 
off aeainst a judgment recovered by B. against A.; for the whole amount of the judgment may be col- 
lected from B.y who can have no contribution from C. 

A decision of a Court of law, upon a summary application to its equity, is not such a res judicata as to 
predade chancery from examining the question ; nor is chancery concluded where a new fact is disclosed 
which was not presented to the C^urt of law. Chancery does not interfere in granting new trials. (^) 

(«) Vide Bright ▼. Pemriman, 8 Cow. 387. 

{b) Vide Anderson v. RoberU, 18 John», Rep, SSS, ef teq. See also Floyd v. Jayne, 6 Jokru, Ck, 
Rfp. 479. 
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IN ERROR, the respondent *on an affidavit, stating the facts, in substance, 
as contained in his answer, and was refused by the recorder. 
He also admitted, that there were judgments against him, as 
stated in the appellant's bill, for debts justly due, which he was 
unable to pay ; and that he was now on the limits of the gaol 
in the city of New-York; that though there are judgments 
against his father, as stated in the appellant's bill, yet, that he 
was informed, and believed, that many of them had been, in 
great part, paid off; and that he did not believe that his father 
was insolvent, but, on the contrary, that if his father should be 
so fortunate as to recover the amount of moneys justly due to 
him, he would be fully able to pay all his just and legal debts. 
He also admitted, that he was willing to set off one judgment 
against the other, if the appellant would discharge the judgment 
he held against the respondent and his father altogether ; but he 
alleged, that if he should pay the amount of his own judgment 
to the appellant, by setting off tlie same against so much of 
the appellant's judgment, he could not compel his father to 
refund to him any part of such payment. 

The cause came on to be heard before his honor the chan- 
cellor, on a motion to dissolve the injunction, which had been 
granted on filing the bill, who decided, that the bill could not 
be sustained, and, accordingly, granted the motion. An ap- 
peal having been entered by the plaintiff below, the chancellor 
now assigned the reasons for his decree, as to which, see 
1 Johns. Ch. Rep. 93—99. • 

Baldwin, for the appellant. From an examination of the 
circumstances of this case, it will appear that all the equity lies 
on the part of the appellant. The recorder decided the question 
upon the ground that the appellant might collect the amount of 
his judgment from Ephraim Hart ; but a new fact has since been 
disclosed, that Ephraim Hart was insolvent, and unable to 
satisfy it. The chancellor rested his decision on the ground 
that the proceedings before the recorder could not be re-exam- 
ined in another Court ; but the authorities decisively show, that 
those proceedings could not oust a Court of equity of its juris- 
f Prec. in Ch. diction. In Kent v. Bridgman,f a perpetual injunction was 
^^' granted against a defendant who had recovered a verdict at law, 

on a failure of the defendant at law, in making out the requisite 
proof, although no other matters of defence were produced than 
[ • 66 ] those which *were submitted to the jury on the trial. In Billon 
1 1 Vt9. 827. s. V. Hyde,% where the assignees of a bankrupt had recovered at 
c, 1 Atk. 126. ]j^^ sums of money paid by the bankrupt to the plaintiff, bona 
fide, after a secret act of bankruptcy, Lord ffar^^u^tc/re sustained a 
bill to compel the assignees to allow payments made by the 
plaintiff to the bankrupt, although such allowance was refused 
at law ; for, he said, that the determination of the case at law 
was not conclusive; that this was a matter of account, and, 
therefore, though not allowed at law, chancery having jurisdic* 
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tion of accounts, takes them, notwithstanding the verdict, in error. 
So, in Picket v. M.orris;\ a set-ofF was allowed in equity after albany 
a trial at law, in which it had been rejected. The counsel also April, isie'. 
cited .Anifcrv. Wyld, "it Wash. 36. Taylor v. OArcy, 13 Ves, 180. ^^-^^^^^j^^^ 
Leckmore v. Hawkins, 2 Esp. Rep, 626. Tuttle v. Beebee, 8 v. 

Johns. Rep. 152. H^'^^- 

1 2 Wash. Rep. 
255 

J. V. N. Yates, for the respondent. Set-offs were not al- 
lowed at common law, and it cannot be contended that the set-off 
in the present case comes within the statute, but the power 
which Courts of law have assumed and exercised in relation to 
mutual judgments arises from other considerations ; it is con- 
sidered as incidental to the due administration of justice, and as 
flowing from their right to control their suitors to such a course 
as is demanded by equity and justice.]: Such set-offs, therefore, t Atont. Set-off, 
not being required either by the statute or the common law, are ^' 
not ex debito justiti€e, but rest in the discretion of the Court.«^ ii Hen, Bl, 
This course was authorized by the law and practice of the y^^j^'iss! 
Court, and not the law of the land, and, therefore, does not merit Mont. Set-off] 
the same consideration as questions of right : nor was it admit- ^' ^^^' 
ted without a struggle ; for in the earlier cases the set-off was 
refused.jl But, when the rule was established, it seems to have II str, 891. 
been laid under these restrictions : that the judgments should p. ^fMo^i 
be between the same parties ;ir or, if another person were like- Se/-<>^,6.noies. 
wise a party, then that the insolvency of the parties against J^ ^^'^ ^^ 
whom the set-off was made, should be clearly shown, or their 
having absconded beyond the reach of process : that it would 
not be allowed where the interest of third persons was in- 
volved rft and that in every case the lien of the attorney for his ^^^EasVsRep. 
costs should be preserved .JJ From these positions, this princi- j* ^ ^^^ ^^ 
pie may be deduced, that where the set-off required would Rep.5Q8.Mont. 
make one of the parties a loser, without the possibility of reim^ cSm'* ^\e^ 
bursement from his companion, there equity requires that no 105. 3 Johm 
•set-off should be allowed. In Doe v. Darnton, ^<^ Lord Ellen- ^'^' ?*^*^- 
borousch expressed a strong disinclination to extend the power I 1 

of setting off debts, on general grounds of equity, beyond the fig. ^' 
line which the legislature had thought proper to mark out ; and in 
Brewster v. Jfarm,|||| the Supreme Court showed a disposition npji^mi.Rep. 
not to allow judgments of different Courts to be set off against i**- 
each other. Most of the restrictions to the rule which have been 
mentioned, apply to the present case ; the insolvency of the 
respondent and his father is not clearly made out ; it is merely 
inferred, nor is it expressly admitted. The principle in Doe v. 
Damton,m also applies ; the interest of a third person will be irir a East's 
affected ; for the respondent may, with regard to his father, be '^' **^* 
considered as a third party ;ttt besides, if the set-off be allowed, H\Bames,i45. 
the respondent would be a loser ; he can have no contribution J3. ^oni. sS- 
againsthisfather, but must bear the whole loss himself. J JJ The off, 10, 11. 
verdict, too, against the respondent was manifestly unjust, as is msTVm/J* 
apparent from the single consideration, that he afterwards sue- 186. 
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JN ERROR, ceeded at the trial of the case in which he was plaintiiT; and 
ALBANY ^® answer, which must be admitted to be true in all its parts,t 
April, 1816! further shows the iniquity of it. The appellant committed the 
'''-^^''^'''■*^-^ first assault ; he admitted the respondent to have had no agency 
V. in il, and to be wholly innocent ; he made the respondent a 

Hart. party merely to exclude his testimony, and more light being 
^ Harr, CK elicited on the second trial, a verdict was found for the respond- 
ent. To admit a set-off, in such a case, would be contrary 
to equity and justice. 

Although the equitable powers of the Mayor's Court were 
correctly exercised in this instance, still, admitting that they 
were not, it does not follow that the chancellor had jurisdiction. 
1 1 8eh, 4* Le- It IS not sufficient, says Lord Redesdale^ in Bateman v. JVillot^X 
/rpy,20i. ^Q show that injustice has been done, but that it has been done 
under circumstances which authorize the Court to interfere ; 
because, if a matter has already been investigated in a Coiut ot 
justice, according to the common and ordinary rule of investi- 
gation, a Court of equity cannot take on itself to enter into it 
again. And again, he says, that he could not find any ground 
whatever for a Court of equity to interfere, because a party had 
not brought forward evidence which was in his power at the 
trial. The rule laid down by Lord Redesdale reconciles all the 
conflicting cases, and gives to each Court its proper and pecu- 
liar functions. It shows that where Courts of co-ordinate juris- 
diction have passed upon a subject, no other than a superior 
[ * 68 ] *Court, on appeal, or writ of error, should reverse it. And this 
rule reconciles the opinions of Lord Kenyoriy in Lechmert v. 
$2 Esp, Rep. Hawkins,^ and Hart v. LoveIace,\\ which, otherwise, appear 
*^26. hostile to each other. If a Court of law had refused a new 

l^fi TVrw. Rfp. iyIbI, a Court of equity would not, (no new matter being dis- 
closed,) proceed to review that decision, although the practice 
formerly, when Courts of law were more illiberal in respect of 
IF 3 Bf. Com, new trials, was otherwise.lf The rule now contended for has 
r^M^Ts'*'"'^' '^^^ expressly recognized by this Court in Le Gueny. Gover- 
tt I Johns. Cas. ^^^^ ^^ Kcmble ;tt in that case, Radcliff, J., says, " The general 
436. principle, that the judgment or decree of a Court possessing 

competent jurisdiction, shall be final as to the subject matter 
thereby determined, is conceded on both sides, and can admit 
of no doubt. The principle, however, extends further. It is not 
only final as to the matter determined, but as to every otliei 
matter which the parties might litigate in the cause, and which 
they might have had decided." The various authorities upon 
the subject are there cited by the judges in their opinions. A 
Qourt of chancery never relieves against a verdict at law, on the 
ground of its being contrary to equity, unless the party were 
ignorant of the fact at the trial, or it could not have been ad- 
!i * MS p^' ^ "^'^^^^ ^ ^ defence.Jt The pleadings show that the appellants 
in ch. iah i sought relief in chancery, on the same matter as was laid before 
^' w^h ^* ^^^ Mayor's Court, and not on any additional or new matter, nor 
275 "* * * under any pretence of mistake or inadvertence. The Court of 
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Chancery, therefore, had do jurisdiction of the cause ; but if it in error, 
could have entertained jurisdiction, it was correctly exercised ; albany 
for if it were right in the Mayor's Court to reject the set-otf, April, isie! 
it was equally right for chancery to do so : or, if the propriety ''""'T^^^^^**^ 
of allowing it were doubtful, it would have been indiscreet for *"***" 
chancery to have interfered ; because it would have been in fact Hart. 
a direct reversal of the decision of a competent tribunal ; be- 
cause it was in a case of mere tort, and did not require an ad- 
justment of accounts ; and because the verdict against the re- 
spondent was grossly iniquitous* 

T. A. Emmety in reply. Courts of equity had a jurisdiction 
in cases of set-off, antecedent to the statute, and they still exer- 
cise the same inherent jurisdiction in cases to which the statute 
does not apply ;t and Courts of law, going a little further than f 3font.on Set- 
the letter of the statute, by the rule of analogy, have extended ''^Z' los'^jl 
it to cases of judgments, not only in the same, but in different Ves.SiS. 
Courts4 It is said on the opposite side, that such set-offs are x Wm, Black. 
♦merely discretionary, and not ex debito justitia ; but this is not [ * 69 ] 
true, unless taken in reference to the Court to which the ap- R^p- 869. 2 ^. 
plication is made ; it is discretionary, as to the Court of law, but ^^^' ^'^' 
€x debito justitia as to the Court of Chancery. The appellant 
has no redress, except in chancery ; for the decision of the 
Mayor's Court is not subject to an appeal, or writ of error. That 
Court acted, in this instance, as a Court of equity ; and, in a 
summary manner, exercised the powers which belong to the 
chancellor : Courts of common law, in such cases, ex gratia, 
afford the relief which the chancellor is bound to bestow. 

Was the decision of the recorder such a res judicata, as to 
conclude the chancellor from re-examining the question ? In 
Yates V. The People,^ the present chancellor, then chief justice, «6 J(Juu.Rep. 
considers that only as a res judicata which would be final, and ^^• 
conclude all other persons, and the same, and all other jurisdic- 
tions. If, then, the decision be not final ; if it be not conclu- 
sive on the jurisdiction that made it, it can conclude no other ; 
but the recorder, in this case, was not concluded from annulling 
his order, and making a new one. If this had been a res judi- 
cata, it could have been pleaded in bar, but it would have puz- 
zled any lawyer to have introduced this matter into a plea. 
Every plea, says Lord Hardwicke, in Child v. Gibson,\\ that is ySiicjt. 609 
set up as a bar, must be ad idem: and he observes that it is ex- 
tremely hard to say, that because the plaintiff failed in a former 
case, that when he had made a new case, and brought a new bill, 
he should not be allowed to go on, but be barred by a plea .of a 
former decree in the same ^natter. In Brewerton v. Harris,^ ^xJohns.Rep. 
the Supreme Court refused to interfere in making the set-off, ^**" 
on the ground of inconvenience. It has been held, both by 
Lord Kenyon,-\'\ and Lord Eldon,Xt thatafler a set-off has been tt s £«p. Rep. 
refused at law, the party may obtain it in equity ; and afler ^/P' 
unsuccessful applications to the Court of King's Bench, to set ^* 
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IN ERROR, aside an annuity, bills have been sustained in chancery for the 
ALBANY, same purpose.^ The case of Vaulx v. ShelleyX shows the power 
April, 1816. of the Court of Chancery to set aside verdicts, and other proceed- 

""""■"^[^J^^]^ ings, in an inferior Court when unjust and inequitable. 

V. 

Hart. Elatt, J. (after stating the substance of the bill and an- 

5 Ve/'eiz! ^^' swer.) According to the construction which was admitted on 
1 Rep. tevq>. the argument, and which seems to be the most fair and obvious. 
Pinch, 4nt, the gravamen of the complainant's bill is, not that the May(H''s 
[ * 70 ] *Court refused to take cognizance of his application for set-off; 
but that it decided wrong upon the merits of that application. 

There is no doubt that the equity powers of the Mayor's 
Court, and of the Court of Chancery, are so far concurrent on 
this subject, as that either was completely competent to afford 
the relief prayed for in this bill. {Barker v. Braham, 2 BL 
Rep. 869* Montague on Set-^off^ 6. Mitchell v. Oldjieldy 4 
Term Rep. 123. Glaister v. Hewer, 8 Term Rep. 69. 3 
Caines^s Rep. 190. 1 Johns. Rep, 144. 3 Johns. Rep. 247.) 
Those Courts are, therefore, co-ordinate, so far as regards this 
subject of complaint. 

The complainant first elected the Mayor's Court as his fonan^ 
for deciding the question of set-off. The parties there mutually 
submitted to the jurisdiction of that Court ; and there was a 
regular decision upon the merits, denying the set-off. 

The question now is, whether the chancellor was bound to 
disregard the decision of the Mayor's Court, and to re-examine 
and decide upon the merits of the complainant's hill, as if the 
relief had been originally sought in his Court. 

The general proposition, that Courts of concurrent jurisdic- 
tion cannot rightfully examine and reverse each other's decis- 
ions, is undeniable: it is founded on principles of obvious 
policy and convenience ; and to permit such clashing and intru- 
sive interference, would be to confound all distinctions between 
concurrent and appellate jurisdiction. 

The inquiry, therefore, is, whether the case stated in the 
complainant's bill falls within the reason and policy of that rule. 

The equity powers of the common law Courts extend only 
to cases which arise incidentally in suits at law ; such as re- 
lieving bail, granting new trials, and setting off judgments. 
These powers are exercised, summarily , in the Courts of law, 
and, according to the organization of our judicial system, these 
decisions, not forming part of the record, are not the subject of 
writ of error. Yet these equitable powers, having been found 
indispensable to the convenient administration of justice, are 
now within the established and acknowledged jurisdiction of the 
Courts of law. 

If, then, it be admitted that the Mayor's Court had rightful 

cognizance of the subiect ; that the question of set-off was 

regularly submitted to tnat /orum, and a decision was thereupon 

1*71] *made, it seems to me, upon reason and principle, that this case 
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falls within the rule which prohibits one Court from reviewing in error. 
the decisions of another Court of competent authority, on the 
same subject. 

Whether the exercise of equity powers, by the Mayor's 
Court, is, or ought to be, subject to writ of error, are questions 
which do not appertain to the Court of Chancery, and, there- 
fore, have no relation to the question now before this Court. 
Nor do I think it material whether, in technical strictness, the 
point decided in the Mayor's Court, be " re$ judicata ; " nor 
whether the claim for relief in that Court, was "ex debiiojus- 
iituBy^ or a matter resting '^ in discretion^ As applied to this 
case^ these distinctions appear to be little more than a dispute 
about words. Whether a set-oif shall be allowed in such a case, 
is, indeed, a matter resting in discretion: but this means jii^/i- 
cial discretion, regulated by the principles of equity and justice ; 
not a wanton, capricious, or arbitrary determination of the will. 

It is said, the order of the Mayor's Court, denying the set- 
off, was not Jinal and conclusive in that Court, and, therefore, 
ought not to be held conclusive in chan^^ery. But this is not 
the test, as between co-ordinate Courts of concurrent jurisdic- 
tion ; because each may re-examine its own decisionsy it does 
not follow that one Court can rightfblly examine the decisions 
of another Court of equal authority. 

Whether the forms and practice of the common law Courts, 
in regard to their equity powers, allow of summary decisions, 
by entries in their minutes only, or whether they require those 
proceedings to be entered of record , cannot, in my judgment, 
ibrm a criterion of chancery jurisdiction. 

The party claiming the set-off had his election : he might 
have originally sought that relief in chancery, subject to appeal , 
or he was at liberty to seek that remedy by an application to 
the summary discretion of the Mayor's Court, not subject to a 
writ of error. He chose the latter course ; and the convenience 
of suitors, and interests of justice, require, that he should be 
concluded by his election. A different rule would destroy the 
comity and respect between the co-ordinate tribunals, which 
are essential to harmony in our judicial system, and highly 
fii vol able to the pure administration of justice. Besides, it 
would be unjust, for want of mutuality ; for if the application 
*in the Mayor's Court had been successful, it is admitted that 
such decision would have been conclusive against the respond- 
ent. Is it fit and equitable, that the complainant shall be al- 
lowed to litigate the question of set-off in the Court of law, as 
a mere experiment, whereby be may gain, but cannot lose his 
object ? 

I think the motion for set-off rests on the same footing as a 
motion for a new trial, as regards the question now before us ; 
and the opinion of Lord RedesdaU^ in the case of Bateman v. 
Willoej (1 Sch. if Lef. 201.) is high authority upon that analo- 
gous point. It is there decided that the Court of Chancery will 
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IN HRROR. not grant a new trial, if it has been denied at law; and Lord 
Redtsdale says, " It is not suffident to show that injustice has 
been done, but that it has been done under circumstances 
which authorize the Court to interfere. Because, if a matter 
has already been investigated in a Court of justice, according 
to the common and ordinary rules of investigation, a Court of 
equity cannot take on itself to enter into it again." 

There is, however, a class of cases wherein the Courts of law, 
not having equity powers adapted to, or not commensurate with 
the justice of the case, the Court of Chancery has rightfully 
assumed jurisdiction ; although Courts of law had collaterally 
held cognizance of the subject ; (Bromley v. Holland, 5 Ves, 
610. 7 Ves. 3. Rathbone v. fVarreriy 10 Johns. Rep. 587.) 
but those cases are plainly distinguishable from the present case. 

But it is contended, that the complainant's bill contains new 
mattery which affords ground for relief in chancery, and which 
was not the subject of decision in the Mayor's Court. The new 
fact, so relied on, is, that there are several unsatisfied judgments 
against E. Hart, which were docketed prior to the judgment 
in favor of the appellant against Joel and Ephraim Harty which 
fact was not shown upon the application in the Mayor's Court. 

The bill, however, does not aver that the complainant believes 
ihat Ephraim Hart is insolvent ; nor is it pretended that the 
complainant has come to the knowledge of those judgments, 
since the application to the Mayor's Court. The bill does not 
seek relief against laches, fraud, or mistake; nor is the Court 
of Chancery asked to interfere, on the ground of newly discov^ 
ered evidence. It is not a new fact, but merely an additional 
item of ^evidence tending to show the insecurity of Simson's 
judgment against Joel and Ephraim Hart; which additional 
fact existed prior to the motion for set-off, and, for aught that 
appears, it was known to Simson, and the evidence of it com- 
pletely in his power, at the time of his application to the 
Mayor's Court ; but of which, it seems, he did not then choose 
to avail himself. 

No doubt, a rehearing may enable a party to come better 
prepared ; he may give additional evidence, and urge new ar- 
guments, upon the point in litigation ; but pitiable indeed would 
be the condition of suitors, if these were deemed sufficient 
grounds, not merely for a new trial, but for a new suit, in 
another Court of concurrent jurisdiction. Vexation, expense, 
and delay, would be infinite, under such a rule. Justice, in- 
stead of being seated on a stable throne, would become an ignis 
fatuus, tantalizing and mocking her followers, by continually 
eluding their grasp. ^^ Interest reipuhlicce ut sit finis litium,^^ is 
the maxim for this case. {Greathead v. Bromley, 7 T. R. 455. 
Schemerhom v. Weatherhead, 1 Easfs Rep. 537.) 

The question is not, whether the Mayor's Court decided 
wrong; but whether the chancellor had a right to correct the 
proceeding of the Mayor's Court, if it were wrong. 
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My opinion is, that his honor the chancellor properly dis- m error. 
claimed jurisdiction in the case ; and that the decree ought to albany 
be affirmed. April, isic! 



Van Ness^ J.) was of the same opinion. 

Spencer, J. There are two points for the consideration of 
the Court : 1. Was the appellant entitled to the relief prayed for 
in his bill, independently of his application to the Mayor's Court 
of Neta-York, and had not that application been made? 2. Is 
the decision of the Mayor's Court such a determination as pre- 
cludes a Court of equity from entertaining the question, and 
affording the relief sought for ? 

The chancellor, in assigning his reasons for dismissing the 
appellant's bill, has not discussed the first question, nor was it 
necessary for him to do so. That question has been made, and, 
holding a different opinion on the second point, it is necessary 
for me to consider both. 

The answer admits the judgments as stated, and also the 
judgments of third persons against the respondent, and that he 
*is unable to pay them, and is on the limits of the prison. It 
does not admit, in terms, the insolvency of Ephraim Hart, but 
states that the respondent does not believe him to be insolvent; 
but that, on the contrary, if he should be so fortunate as to re* 
cover what is due to him, he would be able to pay aU his debts 
The answer arraigns the justice of the appellant's judgment, 
but principally insists, that the Mayor's Court refused to order 
the set-off. The appellant put in a general replication to the 
answer. No proofs appear to have been made, other than those 
arising from the bill and answer. 

As to the facts which are to guide this Court, we can only 
consider such as are stated in the bill, and admitted by the an- 
swer. The answer being replied to, the allegations set up in 
it, and which were not an answer to the interrogatories in the 
billf must be proved otherwise than by the respondent's oath. 
It is a principle, about which there can be no dispute, that 
matters set up in an answer, by way of avoidance, and not 
necessarily drawn forth by the bill, must, afler a general repli- 
cation, be proved, or the defendant cannot avail himself of 
them. Every thing, therefore, alleged in the answer, impeach- 
ing the justice of the appellant's judgment, must be laid out of 
the case. Independently of this principle, I do not think it 
competent to the respondent to draw in question, collaterally, 
the effect of the appellant's judgment. 

In my opinion, we are authorized to draw the conclusion from 
the admissions in the answer, that the respondent was abso- 
lutely insolvent, and that Ephraim Hart was extremely embar- 
rassed in his affairs, insomuch that the appellant's chance of co- 
ercing the payment of his judgment, by execution, was almost 
hopeless. Such a state of facts furnished a strong and sub- 
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l.v ERROR, stantial basis for the interposition of a Court of equity, on the 
ground of a meditated fraud. Nothing could be more unjust 
than to leave to the respondent the power of collecting his 
judgment of the appellant, against which, from the insolvent 
condition of the respondent, and the embarrassed state of his 
father, the appellant could not indemnify hhnself, by collecting 
any part of his judgment from them ; and although it is difficult 
to settle precisely the extent of the jurisdiction of the Court of 
Chancery, one of its acknowledged and most salutary attributes 
consists in the power to put a stop to proceedings injurious, or 
unconscientious. I have no hesitation in raying, that chancery 
*had original and rightful jurisdiction of the suit, and was 
fully authorized, by a series of adjudged cases, in issuing a per- 
petual injunction against the respondent's suing out, or exe- 
cuting an execution on his judgment, upon the appellant's en- 
tering satisfaction for so much as the respondent's judgment 
amounted to, on his judgment ; or, which would have^produced 
the same result, decreeing that the respondent should acknowl- 
edge satisfaction of record, upon the like terms. 

There is no force in the objection that the judgments are not 
in the same right ; it is well settled, '^ that although the de- 
mands, as being joint and several, are not, strictly speaking, 
due in the same right, yet if the legal or equitable liabilities or 
claims of many become vested in, or maybe urged against one, 
they may be set off against separate demands, and vice versa ;" 
(Bull. N. P. 336. 2 H. Bl. 587. 4 Term Rep. 123.) and 
in some of the cases this was done without any pretence of in- 
solvency in either of the parties. 

The objection is equally untenable, that the judgment in 
favor of the appellant, being for a torty the respondent's judg- 
ment ought not to be set off, and deducted therefrom, because 
there is no contribution among trespassers. The respondent 
owes the appellant the whole of that judgment ; and he could 
enforce it against him alone, if he saw fit. 

That the Mayor's Court had the power to direct the set-oflT 
applied for, cannot be doubted. The Supreme Court did so in 
Schermerhom v. Schermerhom, (3 Caines^s Rep. 190.) In Brew- 
erton v. Harris, (1 Johns. Rep. 144.) it was refused, because the 
larger judgment had been obtained in the common pleas ; but 
so far were we from doubting of the right, that we intimated that 
the Court of Common Pleas would afford the relief sought for. 

In directing a set-off of judgments, Courts of law proceed 
upon the equity of the statute authorizing set-offs ; for, confess- 
edly, the case is not within the letter of the act. Their power 
consists in the authority they hold over suitors in their Courts; 
and it may be fitly said, that the exercise of the power is the 
exertion of the law of the Courts, rather than any known, ex- 
press, and delegated power. Suitors may ask the interference 
of Courts of law, in effecting a set-off, not ex delito justituey but 
ex gratia curia. In a Court of equity, and in a case like the 
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present, it is otherwise. It is a power incidental to that Court, IN error. 
and has *been long exercised exclusively ; for it is only within albam' 
a few years that Courts of law have undertaken to set off one April, isie! 

judgment against another. ^""'simson'*^ 

I ani not aware that, thus far, I have advanced any opinion v. 

in opposition to that of his honor the chancellor ; but I am un- Hart. 
der the necessity of differing from him as to the only remaining [ * "76 ] 
point. No judge, I am persuaded, ever bestowed more pains 
and laborious research upon causes coming before him for de- 
cision than the present chancellor. This consideration has in- 
duced me to as careful an examination of the case as I am able 
to make, and the result is, that I cannot assent to the opinion, 
that the decision on the motion made by the appellant in the 
Mayor's Court, ousted the jurisdiction of a Court of equity, upon 
the principle that it was res judicata, or on the ground of com- 
ity. This result is founded, not only on the manner of de- 
ciding questions of that kind on summary motion, but, as I 
conceive, on authority. The motion itself was a summary ap« 
plication to the Mayor's Court ; an<4 it is a feet, well known, 
that such motions do not admit of that grave discussion and 
consideration, as questions arising on demurrer, in arrest of 
judgment, or for a new trial. Again ; decisions on summary 
application can never be thrown into the shape of a record, and 
become the subject of review in any other Court. In the same 
Court these decisions are not conmdered so final and decisive 
as to furnish a bar to another and further discussion of the 
question. Courts, to prevent vexatious and repeated applica- 
tions on the same point, have rulo? which preclude the agitation 
of the same question on the same state of fJBicts : these rules are 
for the orderly conduct of busii^ess, and are not founded on the 
principle of res judicata, h is not uncommon, in Courts of law, 
to deny a motion one day, pnd on another to grant it, on a 
more enlarged state of facts. 

Upon authority, it seems to me that the decision of the 
Mayor's Court was not decimve of the question. (7 Ves. 14, 15. 
5 yes. 108. Rep. temp, Finch^ 472.) Were it necessary to 
uphold the jurisdiction of the Court of Chancery in this case, 
the new fact, stated substantially in the bill, that Ephraim Hart 
WBS also insolvent, would seem to put that question beyond 
doubt ; for, certainly, the decision on the summary application 
ought to have no greater effect in ousting the Court of Chan- 
cery of its jurisdiction than it would have upon the Court which 
made the *decision ; and it appears to me that even that Court, [ * "77 ] 
on another application, by bringing before it that additional 
fact, might, and ought to entertain the question a second time. 
I perfectly subscribe to the proposition, that the judgment 
of a Court of competent jurisdiction, upon a matter within its 
cognizance, is final and conclusive, unless appealed from, and 
reversed or vacated ; but this rule, in my apprehension, does 
not embrace this case, because it has no quality of a judgment. 
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ALBANY, 

April, 1816. 

Smsoii 

V. 

Hart. 



IN ERROR, The jurisdiction of chancery has been narrowed, and very 
properly so, in many cases. Since Courts of law have adopted 
more liberal and enlarged notions, and will grant new trials, 
when the circumstances of the case satisfy them that injustice 
has been done, Courts of equity, with great propriety, refuse 
their interference in such cases. 

In modern times, the comity due from one Court of co-ordi- 
nate jurisdiction to another, has been better understood, and 
more liberally extended ; and I would not, in the slightest de- 
gree, impugn those salutary principles which preclude one Court 
from re-examining, except in the regular method of appeal, 
or writ of error, the judicial decisions of another Court having 
jurisdiction of the subject matter. The cases cited and relied 
on by his honor the chancellor, (1 Johns. Cases, 436. 6 Term 
Rep. 471- I Sch. fy Lef. 201.) meet my most decided appro- 
bation ; but, in my judgment, the principles adopted in those 
cases do not apply to a decision upon a summary application, 
nor to a case where, from the ascertainment of a new fact not 
brought before the Court on the original application, even the 
same Court might, with entire propriety, hear a new discussion 
of the question. I do not, therefore, differ from his honor the 
chancellor in his principles : I dissent from him only in the ap- 
plication of acknowledged principles to this particular case. 
My opinion, accordingly, is, that the decree appealed from 
ought to be reversed. 

Thompson, Ch. J., and Yates, J., were of the same opinion. 

All the senators (except Van Vechten, Ali^en, Cochran, 

Uascall, Stewart, and Tibbits, who concurred with Mr. J. 

Platt,) being of the same opinion, it was, thereupon, ordered, 

ADJUDGED, and DECREED, that the order of the Court of Chan- 

ii^^r^^r^ eery be reversed,! with costs to be taxed, and that the pro- 

i^fO^ "^ ceedings •be remitted to the Court of Chancery, to the end 

[ * 78 ] that the set-off, in the pleadings in the cause, may be allowed. 

and that the same be proceeded upon according to law. 

Decree reversed. 
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STATE OF NEW-YORK, 

IN JANUARY TERM, 1817, IN THE FORTY-FIRST YEAR OF OUR 

INDEPENDENCE. 



E. Case against Rxeve and others* January, 1817. 

IN ERROR, to the Court of Common Pleas of Orange in an action 
county. The defendants in error, owners of a vessel in the a"ISa^te?*Sf"R 
Hudson^ brought an action on the case in the Court below, vessel for neg^- 
against the plaintiff in error, the master of another vessel, for J-^^"©? SnTS? 
negligently running foul of, and injuring the vessel of the de- jurin^thc vessel 
fendants in error. The defendant pleaded not guilty ; and at SJe^^tiTr of Ihe 
the trial in the Court below, the defendant offered Isaac Case vessel, under 
as a witness; who, being sworn on his voir dire, said, that he, S"* ihe^defeBSu 
the witness, and Bertjamin Case, were the owners of the vessel ant, is a compe- 
that run foul of the other, and that the defendant below wa3 hUS7'""*" ^"^ 
the master ; that the witness was under no obligation to pay 
any part of the damages which might be recovered against the 
defendant, nor was he, to his knowledge, any way interested 
in the suit. The plaintiffs below objected to the competency 
of the witness; and the Court below being of opinion that the 
witness was not competent, on the ground of interest, he was 
rejected ; and the defendant's counsel tendered a bill of excep- 
lions to the opinion of the Court, on which the writ of error 
was brought 

^Ross, for the plaintiff in error, contended, that the witness [ * 80 ] 
was competent. The general rule of evidence is, that if a wit- 
ness cannot gain or lose by the event of the suit, or if the ver- 
dict cannot he given in evidence for or against him, in another 
suit, the objection goes to his credit, not to his competency .f TeHume/^ 5 
A witness who stands in the same situation as the party for i^^jJP^' 
whom he is called, though under a strong bias, is not, therefore, 56 37. 
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ALBANY, incompetent. If two actions are brought against two persons 

^^^U^JJV,^^- for the same assault, one may be a witness for the other.f A 

Cask mere contingent benefit, which may result to the witness from 

^- the event of the suit, will not render him incompetent.^ It 

f Term Ren "™"^^ ^^ ^ '^g^'j fi^ccl interest that will disqualify him.^ 

^25J, ^^'jie^ Storijy contra, contended, that the owners of a vessel being 
377. '3 Johm\ liable for the torts of the master, who is their agent or servant, 
S£# ^^^Rev ^ ^®'*^*^^ ^^^ ^^^ defendant, in a suit against the master, would 
491. * ' be conclusive in favor of the owners, and that so they were 

tPhiiLEv,S9, directly interested in the event of the suit. That the plaintiffs 
^i 10 JUk l^'o^ ^^^ elected to proceed against the master was no waiver 
J2q». 21. "*! of their right of action against the owners. In Livitigston v. 
TermRtp.i6^ Bishopy\\ the Court held, that when two or more persons were 
j^Johm,R£p, liable for the same trespass, the prosecution of one was no dis- 
charge of the right of action against the other, unless judgment 
and satisfaction have been obtained in the first suit. In the 
1 4 Term Rep, case of Green v. The New River Company,^ it was decided, 
Mer/^ifm ^^^^ ^^ ^" action against a master for the negligence of a ser- 
Rep. 80. ' vant, the latter was not a competent witness to disprove his 
negligence; and the Court said, that in the cases of coachmen 
and sailors, verdicts against the proprietors or owners might be 
respectively given in evidence, in actions brought by them 
against their servants, as to the quantum of damages, though 
not as to the fact of injury. 

Rossy in reply, said, that the declaration in this case did not 
state that the defendant was in the actual and regular employ 
of the owners of the vessel. 

Spencer, J., delivered the opinion of the Court. This is an 
action against the master of a sloop for so negligently managing 
her, that she ran foul of, and damaged the plaintiffs' sloop. On 
the trial, Isaac Case, one of the owners of the sloop, of which 
[ * 81 ] ^'the defendant below was master, was called as a witness on 
the part of the defendant. He was examined on his voir dircy 
and stated the above facts, and further, that he was under no 
obligation to pay any part of the damages, nor was he interest- 
ed in the suit, to his knowledge. The Court below decided 
that the witness was incompetent, and excluded him ; and the 
sole question now presented is, whether he was legally excluded. 

This Court, in Fan Nuys v. Terhune, (3 Johns, Cases, 82.^ 
on a careful examination of all the authorities, ancient and 
modern, laid down, with precision and accuracy, this general 
rule, " that if a witness will not gain or lose by the event of 
the cause, or if the verdict cannot be given in evidence for or 
against him in another suit, the objection goes to his credit 
only, and not to his competency." It wns a^imitted by the 
Court, that there might be somo technici*! exrc|:tions to the 
rule : but it was declared to be corr ct in it.»« generul application. 
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The witness, in this case, could not gain or lose, immediately, Albany. 
by the event of the cause; and the inquiry, therefore, will be, Ja»"ao^ i«*'- 
whether the verdict for or against the master of the vessel, who case 
is to be considered a servant of the witness, could be given in v* 

evidence for or against him, in a suit to be brought for the same 
cause of action. 

It is a general, if not universal, principle, that a suit between 
two persons shall not bind or affect a third person, who could 
not be admitted to make a defence, to examine witnesses, or 
to appeal from the judgment. (Phillips's Ev. 2252.) A verdict 
or judgment in one action, upon the same matter, directly in 
question, is evidence for or against privies in blood, privies in 
estate, such as the feoffee or lessee, and privies in law, as the 
lord by escheaiy tenant by courtesy, tenant in dower, and others 
who come in by act of law in the post. The witness was 
neither privy in estate or law. (a) 

The case which bears most strongly in favor of the admissi- 
bility qf the witness is that of Kinnersley v. OrpCy {Doug. 499.) 
It was an action of debt for a penalty given by statute, for kill- 
ing fish in the plaintiff's fishery. The defendant was Doctor 
Cotton's servant ; the master claimed a right to the fishery, and 
a former action had been brought against another servant of 
Doctor Cotton^ to try the right to the fishery, and in that action 
a verdict had been found for the plaintiff, and the trespass had 
been repeated by Doctor CottorCs express orders. The plaintiff 
produced *no other proof of his right than the record of the [ * 82 ] 
former verdict and judgment. The judge ruled that the record 
was admissible and conclusive, on the ground that both defend- 
ants had acted under the authority of Cotton, who was the 
real defendant in both cases. A new trial was moved for and 
granted, Buller, J., observing, that the Court thought the rec- 
ord in the former cause admissible, but that it was not con- 
clusive. In Ouiram v. Morewood, (3 Easfs Rep. 346. 366.) 
the case of Kinnersley v. Orpe came under review, and Lord 
Eilenborough observed, " that it was extraordinary that it should 
have been for a moment supposed that there could have been 
an estoppel in such a case." "The doubt," he says, "seems 
rather to be, whether the former record was at all admissible 
in evidence against the defendant who was no party to the 
former action." In the case of Green v. The New River Com- 
pany. (4 Term Rep. 590.) it was decided by the Court, that 
in an action against the master for the negligence of the ser- 
vant, the servant could not be a witness without being releas- 
ed ; for in case of a recovery against the master, the verdict 
might be given in evidence in a suit by the master against the 
servant, to ascertain the quantum of damages, though not as 

{a) Vide NorOt Hempstead v. Hempsteadf t WendetTt Rep. 109. Sinclair v. Jack- 
ton, 8 Cow. Rep. 543. Gould v. Jamet, 6 Bnd. 369. Alderman v. Tirrell, 8 Johne, 
Rep. 418. 
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ALBANY, to the fact of negligence. Mr. Phillips, in his treatise on 
Janoary,^17. evidence, a work of great merit, says, that it is not easy to rec- 
oncile, with the general rule of evidence, the case of Kinners- 
ley V. Orpe; and, certainly, Lord Eilenborough strongly doubts 
the authority of that case. It appears to me, that it is recon- 
cilable with the rules of evidence, on this ground only, that 
both suits were substantially against Doctor Cotton himself^ 
inasmuch as* the acts of trespass were committed by his express 
direction, for the very purpose of trying the right to the fishery ; 
he defended both suits, and though there were, nominally, dif- 
ferent defendants, substantially, Cotton was the real defendant. 
The witness, as part owner of the vessel of which the defend- 
ant was master, is undoubtedly responsible for his acts of com- 
mission or omission ; but he is responsible on the sole ground 
that the defendant was his servant, and was, at the time, in the 
performance of his duty as servant ; and it is very certain that 
the verdict against the defendant could not be given in evi- 
dence against the witness as master and owner, either to' estab- 
lish the fact of negligence, or the quantum of damages. The 
case already cited of Green v. The New River Company-, is an 
authority for both these propositions ; for though, in that case, 
[ • 83 ] *the verdict against the master for the negligence of the servant 
was held to be admissible only as evidence of special damages, 
to show the amount of what the master was, by process of law, 
compelled to pay for the negligence of his servant, it was de- 
cided not to be evidence of the fact of negligence. Where there 
is a recovery against the servant, and satisfaction is not obtain- 
ed, and a suit is afterwards brought against the master, the 
verdict against the servant cannot be evidence of the quantum 
of damages, because, as between the master and servant, the 
latter has no right of action against the former. If, then, the 
verdict against the servant cannot be given in evidence in a 
suit against the master, it is, I think, well settled, that an ac- 
quittal of the servant cannot be given in evidence by the mas- 
ter in a subsequent suit to be brought against him ; for no rec- 
ord of conviction or verdict can be given in evidence, but such 
whereof the benefit may be mutual ; that is, such as might have 
been given in evidence either by the pIaintifi*or the defendant. 
The rule is this, that no person can derive benefit from a ver- 
dict who would not have been prejudiced by it, had it gone 
contrary. (Rep. temp. Holt, 134. Bull N. P. 233. Gilb. 232. 
Dutchess of Kin/irston^s Case, 1 1 State Trials, Phillifs^s Ev, 
231. Peake's Ev, 38. 1 Mun. 394. 398. 403. 407.) 

There is another principle applicable to this case: if the 
acquittal of the servant might be given in evidence in a subse- 
quent suit against the master, which t am clearly of opinion it 
could not, that acquittal being procured by the evidence of the 
master, that, of itself, would exclude the giving the verdict in 
evidence. This principle was laid down and adopted by the 
Court of C. B. in Nix v. Cutling, (4 Taunt. Rep. 18.) In any 
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vie 91, therefore, the witness ought to have been admitted ; the Albany. 
relation in which he stood affecting his credit, not his compe- Ja'^^a'y* 18^''« 

lency, Thompsok 

Judgment reversed. ^ v. 

•^ Button. 



* Thompson against Button, [ • 84 ] 

IN £AROR to the Court of Common Pleas of Waihington in an aciiouof 

t^cknwii V repUvinf the de- 

COUDiy. ^ fendant plead- 

Button brought an action of replevin for cattle^ &c. against td,\.Noncejrit; 
Thompson, in the Court below. The defendant pleaded, 1 . Non averrinff"" "^S 
cepit. ^. An avowry, Slc. that on the 6th of February, 1816, goods ° taken 
one Samuel Morrison recovered judgment against one Danid ^J^onhrSe^ 
Whitney, before a justice of the peace, &c., on which an execu- fendant, to 
tion was issued against the goods and chattels of the said uo^^rep^^^^d 
Whitney y for 26 dollars and 37 cents, and that the said execution took mue,' &,c. 
was delivered to him, the defendant, as a constable, &c., to be J^ louod***^a 
executed, <&c., and so, being constable, he, by virtue of the exe- verdict for the 
cution, seized and levied on the said one yoke of oxen, &c., as j}iv" on' ^TUs- 
of the proper goods and chattels of the said David Whitney, to sue ofnoticepu, 
satisfy, <fec. the said execution, according to law. And the SUdine as to^Se 
defendant averred, that the said goods and chattels were the other issue, the 
proper goods and chattels of the said Whitney, &c., without this, j^XSieni ^m- 
that the property of the said goods, &c., or any part thereof, cording to the 
at the time when, &c., was in the said Button, the plaintiff, &c. JSIcn^'byas^lSi! 
Wherefore, he prayed judgment, and a return of the said goods, iff in execution, 
&.C. 3. An avowry, &c., that the defendant, as constable, took Jl^ssJon^ofThe 
the goods, &c., by virtue of the said execution, &c. Where- defendant in the 
fore, he prayed judgment, and a return of the goods, &c. f,r5i"i'Tu^ody 

To the first avowry, the plaintiff rcp/f erf, that the goods, &c. of the law. can- 
were not the proper goods of David Whitney, but were the prop- bminh^^S^'! 
er goods, &c. of the plaintiff, &c., on which issue was taken, having an exe' 
To the second avowry the plaintiff demurred, and the defendant ^.^,'°2ndertakeB 
joined in demurrer ; and the Court below gave judgment for the to execute it on 
plaintiff on this demurrer ; and on the issue of non cepit, the jury ^^^ionof k^ 
found a terdict for the plaintiff, and assessed the damages to ^ may bring 
six cents, on which the Court below gave judgment. Nothing [SS!(a) ^^' 
was said in the record as to the issue joined on the first 
avowry. 

Z, R. Shepherd, for the plaintiff in error, contended, that 
replevin would not lie for goods taken in execution. JBaron 
CfUbert so lays down the law.f It is true, he makes an excep- t OiO>. tm Re- 

plev. 15i. (Stf 

_ edUion.) 

(tf ) Vide Law v. MerriUe, 6 WendeWa Rtp. S68. Dunham v. Wyckoff, 3 Ibid. 280. 
ttamu V. Beckman, Ibid. 667. Hall v. TuttUy 2 Ibid. 475. MarslvaU v. Datis, 1 Ibid, 
109. Judd V. Fox, 9 Coir. Rep. 269. Bechnan v. Bemus, 1 Coio. Rep. 29. Clark v. 
akimt^r^ 20 Jofm». Rep, 465. BiiUa v. Martin, 19 Johns. Rep. 7. And see note (a) 
to 7 John$, Rep. 140. MaH,n v. Mott, 12 H'Tico/. 19 
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ALBANY, tion *as to executions issued by Courts of inferior jurisdiction ; 

^.,^^^!^^^J^ and cites the case of Aylesbury v. Harvy.f But in Rex v. 

Thompson Monkhouse,^ the Court granted an attachment against the un- 

^- der sheriff for replevying goods distrained on a conviction for 

iSLev 2XA. ^^^^ Stealing; so that the case relied on by Gilbert has been 

t str, 1184. overruled. Judgments in the Courts of justices of the peace are 

as absolute and final as those of any other Court, until reversed 

for error. A justice of the peace may punish for a contempt. 

YiiJofuu,Rep. In Alexander v. Mahotij^ the Court held, that where goods are 

185, 186. taken in execution, the landlord cannot distrain for rent in ar- 

rear ; for the goods being, by the seizure under the execution, 

in custody of the law, it would be, eo? vi fermtnt, repugnant that 

J "^ood/aiPa it should be lawful to take them out of that custody. || 

389!*(aJ ed.) ' Again ; issue was joined on the second avowry, whether the 

property of the goods was in the plaintiff or not ; and the jury 

have not found the fact : they only find for the plaintiff, on the 

issue of non cepit. It appears, by the record, that the other 

issue between the parties has not been tried : the judgment 

below was, on this ground also, erroneous. 

Skinner and Martindah, contra, contended, that to support 
this action it was only necessary to show possession by the 
plaintiff, and a wrongful taking by the defendant : and they 
yiiJdhns,iUp, relied on the case of Pangbum v. Pairidge^V in which it y^^ns 
^^' decided, that replevin lies for any tortious taking of property 

out of the possession of another. The case of Alexander v. 
Mahon is different from the present ; there the property of the 
goods was never in the landlord. The reason and policy of 
the law is in favor of the remedy by replevin in this case. 

The omission in the record, as to the second issue, was matter 
of form, and will not, therefore, render the judgment erroneous. 

Shepherd, in reply, said, that the provisions of the act to 

ft 1 N. R. L, prevent abuses and delay in actions of replevin,tt showed that 

9i.«M»^n.ch. the legislature considered replevin as a remedy only in cases 

of distress. There is nothing in the statute to countenance 

the notion that it intended to give this remedy in the case of 

goods taken in execution, and in the custody of the law. 

Thompson, Ch. J., delivered the opinion of the Court. This 
case comes before the Court on a writ of error to the Common 
[ * 86 ] *PIeas of Washington county. The action was replevin, for 
certain articles alleged to have been taken by Thompson^ the 
defendant below, who pleaded the general issue, and also 
avowed the taking, under and by virtue of an execution in his 
hands, as constable, on a judgment recovered by Smnuel Mor- 
rison, against David Whitney, The judgment and execution 
are duly set forth in the avowry, with an averment that the 
goods were the property of the said David Whitney, the de- 
fendant in the execution. There is also a second avowry 
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without any averment as to the right of property. To the first Albany, 
avmny issue is taken. To the second there is a general de- J»""»'y' ^^n. 
murrer and joinder, and judgment for the plaintiff below on XHOMPbos 
the demurrer ; and a verdict for the plaintiff upon the general ^'• 

issue ; but no verdict appears to have been found particularly 
upon the issue as to the right of property. 

The first question is, whether this omission will render the 
judgment erroneous. The case of Hawks v. Crofion, 2 Burr. 
698.) is very much in point to show that this omission is to 
be deemed matter of form, and does not vitiate the judgment. 

That was an action of trespass, assault, and battery, to 
which the defendant pleaded hot guilty, and non assault demesne^ 
on which issue was joined. Upon the trial, the jury found the 
defendant, generally, guilty, and no verdict, particularly, on 
the other issue. The case came before the K. B. on writ of 
error, and the judgment was affirmed. The Court said, that 
where the intention of the jury is manifest and beyond doubt, 
the Court will set right matters of form, and the mere act 
of the clerk ; and the rule as laid down in Hob. 54. is recog- 
nized as correct, that though the verdict may not conclude 
formally and punctually in the words of the issue, yet, if the 
point in issue can be concluded from the finding of the jury, 
the Court will work the verdict into form, and make it serve. 
The same rule is recognized by the Supreme Court of Massa- 
chusetts^ in Hodges v. Raymond, (9 Mass. Rep. 316.) In the 
case before us, it is very evident that the jury would not have 
found the defendant guilty upon the general issue, if he had 
made out his justification, according to the avowry. The 
intention of the jury cannot, therefore, be mistaken ; and the 
omission to enter a verdict applicable particularly to the second 
issue, is mere matter of form. 

The next question is, whether the plaintiff below could 
^sustain an action of replevin, as the property was taken and [ * 8^ ] 
held by the defendant, under an execution. This execution, 
as appears by the record, was against David Whitney ; and we 
are warranted, also, from the record, to assume, that the prop* 
erty was taken by the defendant below, out of the possession 
of Button, the plaintiff below, and not out of the possession 
of Whitney, the defendant in the execution. As a general 
principle, it is, undoubtedly, true, that goods taken in execution 
are in the custody of the law, and it would be repugnant to 
sound principles to permit them to be taken out of such custody, 
when the officer has found them in, and taken them out of the 
possession of the defendant, in the execution. The utmost 
extent to which the case of Pangburn v. Patridge (7 Johns. 
Rep, 142.) can be carried, is to permit replevin to lie where an 
action of trespass might be brought. But if an officer, having 
an execution against A., undertakes to execute it upon goods 
in the possession of J?., he assumes upon himself the responsi- 
bility of showing that such goods were the property of j4. 
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ALBANY, And if he fails to do this, he is a trespasser by taking them 

^.^^^^^!^^,.^^ The case, then, falls within the principle in Pangbum v. Patrulge. 

OvERiKERs OF The judgHicnt of the Court below must, therefore, be affirmed. 

Wallkill 

Ofxrskiriof Judgment affirmed. 

MAMAKATI5G. 



The Ov£RS££RS of the Poor of Wallkill against 
The Overseers of the Poor of Mamakating. 

To gain a set- ON appeal from the order of the Court of General Sessions 
town^by re«id* ^^ ^**® Peace of Orange county. Two justices had given an 
in^ there, and order to remoYc Bamshy Stevens^ a pauper, and bis family, 
^Ihf ^d^'^y- from the town of fVallkilly to the town of Mamakaiing, The 
fi^'iaxes in pauper, in the year 1810 and 1811, resided in Momakaiiftg, 
two* ycara, ^^i *"^ ^^ asscssed in that town, in 1810, for a tax, to ten cents, 
must appear which he paid ; and in 1811, he was assessed a tax of 4S cents, 
IiaVe ^een*ac- ^^ ^^^ Same town, which the collector paid for him, but without 
r * 88 1 *^'^® request of the pauper, who then had property sufficient to 
tuaiiy paid by pay the tax. He afterwards removed to Wallkill, and there 
the pauper, or became chargeable to the town. The justices, in their order, 

by another, at ,. , , , ®^ , . , ^ , ^ .•' ^ ' *-. ' 

his request, (a) adjudged that his last place of settlement was m Moma- 
It is not enough ]catinff. It was not pretended that he had acquired a settle- 

tnat the person p . , ^,* iii« i ■ 

has paid a tax ment there, m any other way, than by bemg assessed, and paying 

That ^ihe coU ^^^ ^^^ abovc mentioned. On an appeal from the order of 

lector has paid rcmoval to the Court of General Sessions, that Court, in May 

^cR^ ^without ^^^^^ 1816, reversed the order of removal given by the justices. 

his recjuest or The casc was Submitted to this Court without argument ; and 

"a\Tneni b^"hc ^^^ ^^^'^ questiou was, whcthcr, by such a payment of taxes, 
rofiector being the paupcr had acquired a settlement in Mamakating, 

wUunlary, 

would give him -, ^ , _-, . . i« • t ■ /• 

no right of ac- Fer Curtam. This is an apphcation to reverse the order of 
tion against th« ^f^g Court of Scssious, in Orange, by which they reversed the 

twrson charcecl , .^.* * 

with the lax. Order of two justices, removing certain paupers from fVallkill to 
Mamakating, The question is, whether the pauper had gained 
any settlement in ilf(imaZr(7^t/7^, by the payment of taxes. In 1810, 
he was taxed, and paid 10 cents. In 181 1, he was assessed 48 
cents, but did not pay it : the collector, however, paid it for him, 
but without his request. A settlement, by payment of taxes, is 
gained by being charged withy and paying, such taxes, for the 
space of two years. (1 JV. /?. L. 279.) There was, in this case, a 
payment of taxes for one year only. The payment by the collec- 
tor was not at the request of the pauper, nor under circumstances 
that would have enabled the collector to maintain an action. It 
was a mere voluntary payment. If the pauper had property 
out of which the collector could have raised the tax, he should 
have resorted to it. It does not appear that the collector ever 

(o) Vide Forsijth v. Ganton, 6 WendeWs Rep. 660. 
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appGed to him for the tax, and it never can be permitted to a ALBANY, 
collector, voluntarily to pay another man's tax, without ever ^,^^^^1^^*^^ 
calling upon him for it, and then turn about and sue him. (a) kane 
And, unless the pauper could have been made liable to the v- 

collector, he could not be said to have paid it. The order of 
the Court of Sessions must, therefore, be affirmed. 

Order of sessions affirmed. 

[a] Vide Beach v. Vandevburgh, 10 Johns. Rep, 361. Jones v. Wilson, Z Johns, 
Jecp.434w MeHderbaeky, Hopkins, SJohM, Rep. 436. 



*Kane against Sanger. [ * 89 ] 

THIS was an action of covenant brought to recover damages An action for a 
for an eviction of the plaintiff's grantees, in four equal undi- ^J^^** rannhig 
Tided eighth parts of lot No. 64, in the township of Camillus. ^iih the iand; 
The cause was tried before Mr. Justice Yates^ at the Onondaga ^y*^^e^ 
circuit, in June, 1816. of «be land, or 

The declaration stated a conveyance from the defendant to lro^tamto!\f\\\e 
the plaintiff, dated the 26th of February^ 1798, by which the preach ' were 
defendant, in consideration of the sum of 3,210 dollars, convey- Se MJ?S?mentI 
ed to the plaintiff, in fee, lots No. 52 and 64, in the township aniess ifie a^n- 
of Camillus, each containing 600 acres, with a covenant for with warren^. 
the quiet and peaceable possession : that the plaintiff, by virtue Where a., 
thereof, was possessed of the premises, and continued possessed, d^li!^with^cov^ 
until T\mothy Ketchum^ David Paddock, Chester Marshall^ «n?ni fo' q«»et 
fVilliam Paddock, Jesse Wood, James Ransom, Charles H. Toll, twoToTs* of 600 
and Nehemiah Hand, with the consent of the plaintiff, entered acres each, con- 
inlo the possession of lot No. 64, and held it under the title of oPihe onc^^^ 
the plaintiff, and continued to possess it until, on the 19th of *<> ^-j ^v ^f 
April, lQ04,Josiah Church and others, having at and since the Jilciy/' "^^S^h 
time of making the deed to the plaintiff, lawful right and title warranty, and 
to four equal undivided eighth parts, entered into the same by ^ acres*!lf the 
lawful process of ejectment, and evicted the possessors there- "a™® '°'h?if^f 
from, whereby the plaintiff has not only lost the possession of The lo^was af- 
terwards recov- 
ered in ejectment by persons having' a paramount title, it was held that A. Vas entitled to recover aeainst 
Us grantor for the eviction of B., C, D, and JS., as be was thereby deprived of his remedy on the bonds and 
mongSLges given by them for the consideration, but not the costs of the ejectment suits, as they had been sat- 
isfieoto them by the grantor ; nor for the part conveyed to F., as that was by deed without warranty ; and 
jodgment was given for A. for one sixth of the consideration expressed in tkie original deed, with six years' 
interest. 

A. conveys land to B., with covenants, and B. conveys it to C, and takes a mortga^ for the consider- 
ation : Cf the morig«ge being unsatisfied, cannot release A, from the covenants in bis deed ; for, by the 
mortgage, the seisin was re-vested in B. 

In an action for a breach of a covenant for quiet enjoyment, the defendant pleads non est factumy with 
notice denying an eviction, the defendant is bound to prove that there was no eviction, as ine pleadings 
merely piit the deed in issue. 

A notice mu«t state truly the facts intended to be given in evidence, but if a variance be not materia, 
to the ri^t of the cause, it will be overlooked.(a) 



(a) WAo CftrnvMl v. JoTws, 4 WenddVs Rep. 810. Braeh v. Springer^ 4 Ibiii. 519. 
Higtri^s. G fhttf. 4'25. Df^nOirest v. Wiilard^ 8 Cow. Rep. 206. Roosenelt v. Heirs of J 
71. Wilhff V. Mum/ord, 5 Ibid. 137. 
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ALBANY, those four eighth parts, but has been obliged to expend a large 
^^^^^^nf^J^ sum of money in endeavoring to defend the possession. 

Kane The defendant pleaded non est factum, and gave notice that 

g ^- he would give in evidence, upon the trial, that after the convey- 

ance to the plaintiff, and before the commencement of this suit, 
to wit, on the 7th of June, 1815, all the title to lot No. 64, was 
conveyed, in fee, by the plaintiff, to Timothy Ketchum^ Chester 
[ * 90 ] ^Marshall, James Ransom^ Jesse Woody and William D, Pad- 
dock ; and that, on the same day, the defendant paid to the said 
Timothy, Chester, James, and Jesse, 2,000 dollars, in satis&ction 
of the breaches of covenant mentioned in the declaration, as far 
as related to them ; and that neither William D. Paddock, 
Charles H. Toll, David Paddock, and Nehemiah Hand, were 
evicted by any title paramount, nor had they any title to any 
part of the lot. The defendant further gave notice, that he 
would give in evidence a release from Timothy Ketchum, Chester 
Marshall, and Jesse Wood, to himself, dated the 7th of June, 
1815, of all demands on the defendant's covenant^ and of the 
covenant itself, as to their quantities of land, and all claims for 
mesne profits or costs, and a similar release from James Ransom, 
dated the 4th of July, 1815: that the plaintiff had not been 
damnified by any recovery against the persons mentioned in 
his declaration, other than the said James Ransom, Chester 
Marshall, Timothy Ketchum, and Jesse Wood; and that the 
defendant had paid them the amount of the damages sustained in 
consequence of such recovery, to wit, the sum of 1 ,000 dollars ; 
and that, before the eviction alleged in the plaintiff's declara- 
tion, on the 1st of May, 1812, the plaintiff sold and conveyed 
200 acres of lot No. 64, to one Thomas Morris; and that no 
demand had been made by Morris upon the plaintiff, in conse- 
quence of any eviction of such portion of the lot. 

The plaintiff, at the trial, proved the recovery in ejectment, as 
stated in the declaration, and that the costs of the ejectment 
suits, recovered by the plaintiff therein, amounted to 820 dollars 
and 46 cents ; that the costs of the defendants therein amounted 
to 162 dollars and 76 cents, and that the present action was 
brought by the direction, and for the benefit of Morris, 

It was proved, on the part of the defendant, that in 1805, and 
1806, the plaintiff, by deeds, with warranty, conveyed to James 
Ransom, Chester Marshall, Timothy Ketchum, and Jesse Wood, 
each 100 acres of lot No. 64, and took their bonds and mort- 
gages for the consideration money : that on the 10th of June, 
1806, he released to Morris all his right and title to the lot, to- 
gether with the bonds and mort^ges of the purchasers ; and 
that, on the 15th of July, 1812, Morris conveyed 100 acres of 
the lot to David Paddock, by deed, with warranty. The de- 
fendant gave in evidence the releases set forth in his notice, and 
1*91] *also the payment of 129 dollars and 55 cents to Timothy Ketch" 
um, being, together with the sum mentioned in the release, the full 
amount of the plaintiff's bill of costs in the suit against Ketchum, 
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The judge declined giving any opinion on the evidence, but albanv, 
received it with liberty to the parties to object, on the argu- J^'^^ao'; J^n. 
ment of the case, to the admissibility and etiect of the whole, kane 
or any part of it ; and a verdict was taken for the plaintiff for ^' 

2,172 dollars and 74 cents, being one fourth part of the con- 
sideration mentioned in the deed to the plaintiflf, with six years' 
interest, together with the costs in the ejectment suits, in- , 
eluding 50 dollars for counsel fees. It was agreed, that if the 
Court should be of opinion that the plaintiff was entitled to 
recover, judgment should be entered for such sum as the Court 
should direct. 

Cady^ for the plaintiff. The question that would seem to 
arise on the first view of the case is, whether a party, after he 
has aliened land, can maintain an action of covenant in a deed 
running with the land. But this case, it will be found, on ex- 
amination, ma? be decided without discussing or deciding that 
question. 

The defendfint has pleaded noii est factum, and given notice 
of special matter to be offered in evidence at the trial. The 
notice states that the plaintiff conveyed all his right and title to 
the lot to Jive persons. The proof is that he conveyed to four 
persons one hundred acres each, and the residue to another 
person, not named in the notice. Here, then, is a material and 
&tal variance between the notice and proof. The rule as to 
a plea applies equally to a notice allowed to be given instead 
of a special plea. 

Talcot, contra. If the Court should be against the defend- 
ant, on the ground of a variance, they will, no doubt, allow him 
to amend his notice. But there is no necessity to ask that 
&vor. The evidence is sufficient to support the notice. Every 
part of the notice, being in pari materia, ought to be taken to- 
gether, and a consistent interpretation given to the whole. 

In Delavergne v. JVbm5,f it was decided, that unless the 1 7 Johns. Rq>. 
grantee paid off the encumbrance, he could not, in an action of ^^ 
covenant, recover more than nominal damages; and that, if he 
does not choose to wait until he is evicted, he may satisfy the 
•mortgage, and resort to the covenant. In Guthrie v. Pugs- [ * 92 ] 
fey,J it was held, that where there was a failure of title or ♦ 12 Johns. 
breach of the covenant, as to part only, the plaintiff might re- ^^ 'paV/^'^'a 
cover damages pro tanto. He may then show an eviction as Johns, r^. 4ii. 
to part, since he can recover damaf^es only for so much. ]!L^V'\?^^'' 

If the defendant pleads non est factum only, the other facts Rep. 213. 4 
cannot be controverted ; but though the other facts in the dec- ^^'j**- ^^• 
laration are admitted by this plea, it does not preclude evi- 
dence of the damages.^ So, in an action on the case against Iqq^^^\ ^*' 
an administrator, though the plea otplene administravit admits n BheUy's 
the debt, yet the plaintiff must prove his debt, otherwise he is Sg'*',' a^^' 
entitled only to nominal damages. || 81. 
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ALBANY, Again ; notwithstanding there should be any failure of title, 
^.^^^^^l^lJ^ the bonds given by the mortgagors might be recovered at law.f 
Kank But the plaintifi having conveyed the land with warranty, he 

V- has divested himself of all title to the covenants, which passed, 

t Vro<man ▼. ^'^'^ ^^^ land, to the grantees ; and Ransaniy Keichum, Mar 
FMps^tJohnt. shallf and fVaody having released to the defendant all claims and 
^TV^'j, demands on his covenant, noaction can be maintained by them.l 
Rep.b. tMau. '^^^^ is couclusive OS to the 400 acres, and as the residue was 
^jp- 60. Cro. conveyed to Morris by a mere quit-claim, there is no possibil- 
Koii, ^Abr,in ity of ^^ plaintiflPs being made liable on th^ ground of any de- 
i^^fi X® J feet or failure of title. 

eymnt, 73.' Again ; to sustaiu this action, it is absolutely necessary that 

there should be an eviction. We deny the evidence as to all 
except four, and in regard to them, we gave evidence in miti- 
gation of damages. A mere recovery of judgment in ejectment 
$ IS Jchm, is no eviction .<$> 
Rtp, 236. . Y^g contend, therefore, that if the notice were struck out of 

the case, the plaintiif is entitled to nominal damages only. The 
plaintiff is entitled to recover no more than the reasonable costs 
which have arisen in ascertaining the title ; and those costs 
have been satisfied. 

Cody, in reply, insisted, that the plaintiff was not bound to 
show an eviction ; for the plea of non est factum put in issue 
only the deed, and admitted all the other fiicts averred in the 
declaration. By the pleadings, therefore, the whole burden of 
proof rested on the defendant, in support of his notice. Every 
necessary fact, on the part of the plaintiff, is admitted by the 
[ * 93 ] *^plea. Though a notice need not be technical in form, it must 
n Lawrence t. be Substantially correct, and proved as stated. || 

XmeeAOJohnt. 

Spencer, J., delivered the opinion of the Court. 

Objections have been made to the plaintifTs right of recov- 
ery for any sum. First, it is contended that by the conveyances 
to Ketchuniy Marshall, Ransom^ and Wood, and to Thomas Morris^ 
the plaintiff has divested himself of all right to maintain any 
action on the covenant for quiet enjoyment. It has been de- 
cided in this Court, in GreevOy and Kellogg v. Wilcox^ (2 Johns, 
Rep. 4.) that a covenant of seisin, broken the instant it was 
made, could not be assigned. It is a general rule, that where 
covenants run with the land, if the land is assigned or conveyed, 
before the covenants are broken, and afterwards they are broken, 
the assignee or grantee can alone bring the action of covenant 
to recover damages ; but if the grantor or assignor is bound to 
indemnify the assignee or grantee, against such breach of cov- 
enant, there the assignor or grantor must bring the action. 
(2 Mass. Rep, 460.) Here the covenant being broken after 
the conveyance by the plaintiff, his grantees would be entitled 
to bring the action, were it not for the consideration that he 
conveyed to the first four named persons by deeds with warranty. 
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A' second objection is taken, that the plaintiif has shown no Albany, 
eviction. It would, no doubt, have been incumbent on the ^*|||!JiIJ[;,.i^* 
plaintiff to have shown an eviction, if the state of the pleadings kahk 
oad required it, or put it in issue. The plea ofnon est factum dis- ^< 

penses with the proof of the averments in a declaration founded 
on a deed. It puts in issue only the execution of the instrument 
declared on. Under the notice accompanying the plea, the 
eviction of Ketchum, Mflrshall^ Ransom^ and fVoody is not ques- 
tioned ; but the notice denies that WtUiam D. Paddock, Charles 
H. Toll^ David Paddock, or JNehemiah Hand, were evicted by 
any title paramount, or that they, or either of them, had any title 
to any part of lot 64. There is no evidence that they were, or 
were not evicted. As the proof of this fact was not thrown on the 
plaintiff by the form of the pleadings, and as the defendant as- 
sumed the proof that they were not evicted, he was bound to 
give evidence from which that fact could be legally inferred, and 
I perceive no evidence from which we can draw the inference. 

Objections are made to the proof of the facts set up in the 
^notice : first, on the score of variance, and, secondly, that the [ * 94 ] 
facts thus given notice of, could not be pleaded in bar, and 
therefore could not avail the defendant under a notice. 

It is true, that the proof does vary from the facts stated in the 
notice. The notice sets up that the plaintiff conveyed, before 
the commencement of this suit, all his right and title to lot 64, 
in Camillus, to Ketchum, Marshall, Ransom, Wood, and William 
D. Paddock; the proof is, that he conveyed to the four former 
four hundred acres, one hundred acres to each, and the residue 
to Thomas Morris. Here, then, is a variance, and a notice 
must state truly the facts intended to be given in evidence ; 
biit I perceive nothing material in this. 

The only remaining points are, whether the plaintiff, on the 
proof given, was entitled to recover any damages, and if any, to 
what amount There is no evidence that the plaintiff has been 
subjected to the payment of any of the damages or costs recov- 
ered in the ejectment suits. The foundation of the suit is, that 
the defendant has broken his covenant for quiet enjoyment, and 
the plaintiff is thereby deprived of his remedy on the bonds and 
mortgages taken from the purchasers, and is subject to the 
payment of the costs recovered against his grantees. 

If the plaintiffs grantees have been evicted by title para- 
mount, as to one moiety, and if the right to recover damages 
therefor did not pass to the grantees, in consequence of the 
plaintiffs warranty to them, then, with respect to the consider^ 
ation money and interest, I do not see that there can exist 
any solid objection to the plaintiff's recovery to that amount. 
The right to recover the costs, in aggravation of the damages, 
is very questionable, putting out of view the payment of them 
in favor of the suits, by the defendant, to the persons immedi- 
ately affected, and who were solely liable for them to the plain- 
tiff in the ejectment suits. 
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The deed to itforns, for 200 acres of the lot, is a quit-claim , 
and this deed being before the breach of the defendant's cove- 
nant, the right to recover damages, pro ianto, was vested in Mor- 
risy and as to that portion of the lot the plaintiff cannot recover. 
An assignee of p^rt of the estate can maintain the action of 
co\enB,ni pro tanto, (3 Com. Dig. 262. 1 Leo. 250. 1 Lev. 109. 
Tk. Raym. 80. Co. Lit. 385. a. Shepard's Touchst. 199.) 
To avoid circuity of action, a release from the plain tifPs gran- 
tees to the defendant, might have been available, but for the 
♦mortgages given by Ransom, Marshall^ Keichum, and Wood. 

These mortgages re-invested the plaintiff with the seisin of the 
lands conveyed to them ; and, consequently, they could not 
release the defendant's warranty, because, in judgment of law, 
they ceased to be assignees, upon the execution of the mortgages 

The defendant has shown, (and this he might do under the 
general issue, when the inquiry became a mere question as to 
the extent of the damages,) that he has paid the costs to the de- 
fendants in the ejectment suits, and, therefore, the plaintiff cannot 
be subjected to them ; and as to the costs in the other suits, the 
plaintitf not having shown that he has paid them, I am of opin- 
ion that he cannot recover them. It appears to me that to al- 
low the plaintitf to recover one sixth part of the consideration 
money, and six years' interest, consists with perfect equity. 
The plaintiff has paid the defendant for the lot ; the four pur- 
chasers have not paid any thing, as it appears they gave mort- 
gages which are not stated to be satisfied. To suffer the defend- 
ant to acquire their releases for the purpose of defeating the 
plaintifTs recovery, might be to defraud the plaintiff out of the 
money he has advanced. The Court are of opinion that judg- 
ment must be given for the plaintiff accordingly, for one sixth 
part of the consideration expressed in the deed, with six years' 
interest. 

Judgment for the plaintiff. 



The United States of America against Dodge and 

others. 



Bonds piven for 
dtUiea to tbe 
UnUed SlaUs, 
may be saed in 
the state Courts, 
which have (by 
the Judiciary 
act of the Vhii- 
ed States) con- 
currentjurisdic- 
lion with the 
Courts of the 
United StaUs, 
of all suits at 
common law, 
where the UmUd 



THIS was an action of debt on a bond, given by the defend- 
ants, for the payment of duties to the collector of the district of 
Champlatn. The bond was given in the form prescribed by 
the act of congress for the collection of duties, passed the 2d 
of March, 1799. The only question was, whether this Court 
had jurisdiction of the cause. 

The case was submitted to the Court without argument. 

Per Curiam. The question submitted in this case is, whether 
this Court has jurisdiction of the action. We are not able to 

States are plainttfis. 
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discover *where any doubt can exist upon this question. The albany, 
action is upon a bond given by the defendants to the United ^^^^^y* ^^^^ 
States^ conditioned for the payment of certain duties, and is jacxson 
in the form prescribed by the act of congress. (Sess. 3. 5th y- 

Cong. ch. 128. s. 62.) On feilure of payment of the duties, ^"■''■*- 
bonds thus taken are directed to be prosecuted (sec. 65.) in the 
proper Courts having cognizance thereof. By the act to estab* 
lish the judicial Courts of the UnUed States, (sess. 1. Ist Cong. 
ch. 20. s. 9. and 11.) it is declared, that the Courts of the sev- 
eral states shall have cognizance, concurrent with the Courts 
of the United States, of all suits at common law, where the 
United States are plaintiffs in the suit. Judgment must, ac- 
cordingly, be for the plaintifis. 

Judgment for the plaintiffs. 



Jackson, ex dem. Van Alen and Van Alen, against 

Ambler. 

THE plaintiff in this suit having recovered a judgment By an act of 

against the defendant, in an action of ejectment, in order tore- p^j^uie'sul 

rive the same, issued a scire facias, tested the 26th of October, ©^ ^^p^j ^812, 

1814, returnable during the same term, against the defendant; wenTap^^^ 

to which the defendant appeared, and pleaded, that between the toMiUedisputcH 

rendition of the judgment, and the issuing the scire facias, the Ses ^^bc^een 

lessors of the plaintiff died, leaving heirs at law entitled to the p«raj>n8 dami. 

premises recovered, who, in conjunction with the plaintiff^s at- 151 ^atcn" lo 

tomey, on the 8th of June, 1812, with all persons claimins; any ^ Bmyn, and 

•' ' ' ' * ° "^ the possessors 

of land within 
that patent, who bavinf made their award as directed by the act ; it was held, that the award could not be 
bralidaled as againsllaw, because a previous decision of the Court of Errors had fixed the boundaries of 
tLc De Bruyn patent difierenlly from (he commissioners, this being within the scope of the authority given 
by the act ; or, because it was not c(Scxtensive with the submission, which empowered the commissioners to 
award upon other claims than those derived from the patent, as it did not appear that such other claims 
had been brought before them ; that it was not uncertain in awarding lands to the parties according to their 
respective possessitmSf without nirther definuif them, this being capable of bein^ reduced to certainty ; that 
it was not oncertaui in the statement of thel>ounds of the patent, no uncertainty in the lines run having 
been made affirmatively to appear, and the commissioners having \newed the land, and annexed a map 
of It lo their award, which might be referred to, to elucidate any obscurity ; and that, although the commis 
sioners bad exceeded their powers, by awarding as to lands without the X>e Bruyn patent, yet, that this did 
not viiiate the whole award.(a) 

An awaurd cannot be impeached on the ground that it is against law, especially, when the question has 
been referred lo the arbitrators by an act of the legislatare.(6) 

An award must decide on all the questions contained iir the submission, otherwise it will be void ', but 
then it most appear that the points decided upon were actually in controversy between the parties. 

Where part of an award is void, by reason of the arbitrator having exceeded his power, it does not 
vitiate the residue.(c) 

Certainty to a common intent is sufficient in an award.^t/) 

An award referring to certain extrinsic circumstances, is sufficiently certain. 

Where a submission has been sanctioned by an act of the legislature, it cannot be drawn in question, 
udess tbe arbitrators have exceeded their powers, or executed them impierfectly.(e) 



ia) Vide Byers v. Van Deusen, 5 WendeWa Rep. 268. 
1*) Mitchellv - - - - ~ — 



[b) Mitchell v. Bush, 7 Cow. Rep. 185. 

le) Bacon v. Wiiber, I Comen, 117. Cox v. Jogger , 2 Bnd. 638. And see Brown t. Hankerton, 3 
CevMt. TO 
{^Stanley y. Chappell, 8 Cow. Rep. 236. Wright v. Wright, 5 Covt Uep, 197. 
(el McBride v. Hagar, 1 WendeWs Rep. 3S6. 
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ALBANY, possessed within the disputed lines, and all persons whose 
janaa^^^^iT. names are so given shall be, and hereby are declared, parties to 
this act, as freely and eflfectually as if they were named herein. 
VII. ^^ And be it further enacted ^ That the moneys awarded 
by the commissioners aforesaid, shall be paid at the time, and 
in the manner by them directed, to such person or persons as 
shall be by them appointed ; and upon payment of the amount 
of the moneys payable by the possessor to the proprietors, the 
possessor shall hold and be seised, and be deemed to hold and 
be seised, of an estate in fee simple in the said lands so pos- 
sessed by him as aforesaid, and the right and title of all per- 
sons claiming under the said patent, to be extinguished ; but 
if it shall happen that the moneys shall remain due and unpaid, 
in whole or in part, at the end of the time appointed by the 
said award, then the proprietor or proprietors, or his or their 
agent, may proceed to a sale of the lands of the delinquent 
possessor, or any part thereof, at public auction, in the man- 
ner, and after the notice usual in the case of mortgages, with 
clause of sale, and such sale shall be a bar, both in law and 
equity, to the possessor, and all who shall claim by, from, or under 
him or them : Provided^ nevertheless, that if on such sale more 
money shall be made than is sufficient to satisfy the sum due. 
with reasonable costs, the sum remaining shall be paid to the 
possessor or delinquent." 

IX. '^ And be it further enacted, That all determinations, to 
be made by virtue of this act, shall be made within one year 
from the passing thereof; and that the commissioners shall, from 

[ ♦ 100 ] *time to time, enter their determination in a book to be kept 
by them for that purpose, and after signing and sealing the 
same, such book shall be lodged in the office of the clerk of 
the county of Columbia, there to remain of record. 

X. ^^And be it further enacted, That all and singular the 
trusts, powers, and authorities, hereby granted to the said com- 
missioners, shall and may be executed by any two of the said 



commissioners." 



XII. " And be it further enacted. That nothing in this acj 
contained shall be taken or construed to impair any right or 
title to the said lands, which tlie said parties of the first part 
may set up, on the hearing before the said commissioners, other 
than that derived from the said patent ; but they shall be at 
full liberty to avail themselves, on the said hearing, of all and 
every right, title, or claim, which they may have to the said 
premi'^es, or any part thereof, whether derived from the said 
patent, or otherwise." 

By a subsequent act of the legislature, passed in 1813, the 
time for making the determination of the commissioners was 
extended to two years from the passing of the first act. The 
book of the commissioners stated their meeting ; that the attor- 
neys of the parties delivered to the commissioners the names 
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of the claimants and possessors respectively, which are set forth Albany, 
in the book ; that the commissioners, at the request of the par- ■Ja^^^^^]>^J^- 
tics, and in company with their respective attorneys and coun- Jvcksos 
sel, viewed the disputed premises, and examined the several ^• 

lines set up by the parties, as the lines of the patent to De 
Bruj/n, and examined the various landmarks shown by the 
parties ; that on the I6th« 17th, I8th, and 20th of Stpicmber^ 
1813, they heard and examined the disputes and controversies 
between the parties, respecting their title, rights, and re^medies, 
and after the hearing, made and pubHshed their final order, 
award and determination, of and upon the premises. 

The parts of the award material to the questions arising in 
this case are as follows : Secondly, " We, the undersigned com- 
missioners, do order, award, and determine, that the patent to 
John Ilendrix De Bniun shall be located as follows, to wit: 
beginning at David^s tiooky upon the east side of Hudson river, 
thence running down along the east side of said Hudson river 
to the kill or creek called France Peterse Clovers Saw kill, to 
the place *where the said creek empties into Hudson river, [ * 101 ] 
which general course from the said David's Hook to the said 
saw kill, is south, nine degrees thirty minutes west, thence from 
said saw kill easterly along the line run by John E, Van Allen, 
as the south line of the said De Bruyn's patent, so far east as 
that a Une parallel with the general course between the two 
river s<tations, to wit, a line north nine degrees thirty minutes 
east, will strike the west margin of the small lake^ to the east- 
ward of Sayer's lake, called Dickopper lake, passing said west 
margin of said lake, on a continuation of said course, till you 
intersect the south line of the Gardinier patent, thence wester- 
ly along that line to David's Hook aforesaid. 

Thirdly, ** We do order, award, and determine, that all . 
lands possessed by the said parties of the second part, or by 
any persons for or under them, lying east of the east line of 
the patent to John Hendrix De Bruyn, as above located and 
described, to wit, east of a line to be run from the south line 
of the Gan/tnicr patent to the south line of De Bruyn's patent, 
as run by John E, Van Allen, on a course south, nine degrees 
atid thirty minutes west, touching the west margin of Dickop- 
per lake^ shall remain to them, the said parties of the second 
part, tlieir heirs and assigns, according to their respective pos- 
sessions, forever. 

^^ And wc, the said commissioners, having established the 
lines of the patent aforesaid, granted to John Hendrix De 
Bruyn, as aforesaid, hereby determine, that the title to part 
of the said lands was in persons claiming under said patent. 
We, the said commissioners, have viewed the lands so by us 
determined to belong to the said parties of the first part, and 
we have caused a survey to be made of the same by David 
Brooks, Esquire, by us appointed for that purpose, a map or 
diagram whereof is hereunto annexed, and we have caused 
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ALBANY, survey, as aforesaid, to be made of the several parcels claimed 
f^^^^^^^TfJ^ by every person whose possession did fall within such our de- 
j.ACKsox termination. 

^'- *< And we, the said commissioners, after such view and sur- 

vey, and after taking all relative circumstances into considera- 
tion, and after hearing the proofs and allegations of the parties, 
do, Fourthly, award, order and determine, &c. We do further 
award, order and determine, that, as to the following piece or 
[ * 102 ] tract of land held and possessed by Andrew Spickerman, Abound- 
ed as follows: beginning at a point in our said east line, about 
• twenty-five links north of the outlet of the Dickopper lake, 
being in the south line of the Gardinier patent, as claimed by 
them, and running thence north, nine degrees and thirty minutes 
east, along our east Hne, fourteen chains ninety-seven links, to 
a stake in the north line of the De Bruyn patent, as claimed by 
them, thence along said north line, &c. And we do further 
award, order, and determine, that as to the following piece 
or tract of land held and possessed by John Niver, being part 
of the farm called the Ambler farm, and claimed heretofore by 
Albert Pawling, and possessed by Ambler under him, bounded, 
&c., containing thirty-seven acres, exclusive of the post road ; 
that the said John Niver is the possessor of the said tract of 
land last above described, the title whereof is vested in the 
persons claiming under the patent aforesaid granted to John 
Hendrix De Bruyn. We do, therefore, award and determine, 
that there shall be paid by the said John Niver j to the said pro- 
prietors, the sum of thirty dollars per acre, on or before the 
first day of November next, which sum we order and direct to 
be paid to Peter Van Schaack, to be received by him for the 
proprietors, according to their respective shares or interest in 
the premises, and that from and after the payment of the sum 
aforesaid, he, the said J, Niver, shall hold and be seised of an 
estate, in fee simple, in the said lands so possessed by him, 
as aforesaid." The award was executed on the 4th of Junty 
1814, by Theron Rudd^tnid David B, Ogden, two of the com* 
missioncrs. 

The defendant then, in his plea, avers that as to the prem- 
ises mentioned in the record, he had left the possession thereof, 
and that one John Niver had become the possessor thereof, 
and defended the same before the commissioners ; and as to 
part of the premises called the Ambler farm, they adjudged 
that iV/ver was the possessor thereof, and ordered that he should 
pay, on or before the 1st of November , then next, the sum of 
thirty dollars per acre, to Peter Van Schaack, for the proprietors ; 
that as to the residue of the premises mentioned in the record, 
they awarded that the heirs of the lessors of the plaintiff had 
no estate or interest therein, but that the possessors, their heirs 
and assigns, should continue to hold and enjoy the same, ac- 
cording to their respective possessions, forever ; and that Niver^ 
before the 1st of November, to wit, on the Ist of October, I8I49 
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tendered to Van Schaack the sum ordered to be paid by him, ALBANY, 
which Van ^Schaack refused to receive, and which he always ^^^^y* ^^n 
has been, and still is, ready to pay. Jickson 

To this plea there Vas a general demurrer, and joinder in v. 

demurrer. ^^''-^ 

The case was argued by Van Buren (attorney-general) and 
Van VechteUf for the plaintiff, and by T. A. Emmet and E, 
Williamsy for the defendant ; but the points and authorities are 
so fully discussed by the Court, that it is thought unnecessary 
to state the arguments of the counsel. 

Spencer, J., delivered the opinion of the Court. This case 
has been very ably and elaborately argued, and has received 
all the examination in our power to give it. It cannot, at this 
day, be controverted, that Courts of justice are liberal in their 
construction of awards ; many cases in which they were for- 
merly held to be void, as uncertain, or wanting mutuality, have, 
for a long series of years, been overruled ; and we have no 
reason to regret the change. Arbitrations are domestic tribu- 
nals ; the arbitrators are chosen by the parties themselves, and 
frequently mingle in their decisions their own knowledge of 
the matters in dispute. Generally speaking, their awards, 
though intelligible, are not drawn up with technical accuracy ; 
their ends are mainly honest, and tend to terminate intricate 
disputes with very little expense to the parties : for all these 
reasons they ought to be viewed indulgently. 

The commissioners, as the act under which they derive their 
appointment styles them, have been selected by the parties, and 
this selection has been sanctioned by the legislature ; the rea- 
sons which induced this are stated in the preamble to the act. 
Divers disputes and controversies had subsisted between the 
persons claiming a tract of land granted to John Hendrix Dt 
Bniyuy in 1686, of the one part, and others who are named in 
the preamble, and who were in possession of land in the town 
of Kinderhooky of the other part, relative to the right and title 
to the said landi so possessed, and which were claimed by the 
said parties of the first part , by virtue of said patent , which said 
disputes and controversies could not be finally determined with- 
out a number of lawsuits, attended with great delay and ex- 
pense to the parties. It then states that divers of the parties 
were infants, and some under coverture, by means whereof it 
was *difficult, if not impracticable, to have a determination of [ ♦ 104 ] 
the disputes and controversies conclusive and binding without 
the aid of the legislature. It then sets forth that they had 
agreed to unite in an application to the legislature for an act 
appointing commissioners finally to determine the right and title 
of the said parties to the lands possessed by the parties of the 
second part, and claimed by the parties of the first part, and 
all disputes and controversies relative to the same. 
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ALBANY, 

January, 1817. 

Jacksom 

V. 

Amblir. 



[ * 105 ] 



Qn this state of the case, the legislature passed the act, drawn 
up by the parties, vesting the commissioners named by them 
with powers which will be adverted to ; the commissioners have 
heard the parties, and two of them have united in a determina- 
tion, the validity of which is drawn in question by the demurrer 
to the defendant's plea. 

The three general objections to the decision of the commis- 
sioners are, 

1st. That they have not decided according to law: 

2d. That their decision is not co-extensive with the subject 
matter submitted: 

3d. That it is uncertain, and not final. 

The first objection has been urged, in reference to the decis- 
ion of the Court for the Correction of Errors, upon the extent 
and boundaries of X)e jSruyM'5 patent. It was, probably, de- 
cided in that case (8 Johns. Rep. 495.) that a line along the west 
branch of the fish lake in its whole extent, was the eastern 
boundary of the patent ; I say probably, because the manner 
of collecting the decisions in that Court, unfortunately, in almost 
every case, where several opinions are given, leave it doubtful 
what is the decision in any given case. Admitting it, however, 
to have been so decided, that decision was only applicable to 
the facts then before the Court. It was the law of that case, 
and could not conclude the party upon a different state of facts. 
It is manifest, from the preamble of the act already stated, as 
well as from its body, that the parties to the act intended to 
refer the question, as to the extent and boundaries of the patent, 
to the final decision of the commissioners. The second section 
of the act declares it to be lawful for the commissioners to hear 
and examine all disputes and controversies between the said 
parties to the title to the said lands, the rights and remedies of 
the parties, and all claims made by them to the said land, or to any 
part thereof, by any or either of them, and finally to determine 
*such disputes, controversies, and claims ; and that their deter- 
mination shall be absolutely binding, and shall, to all intents, 
constructions, and purposes, whatsoever, vest the right, title, and 
interest of every part of said lands in such person or persons, 
and for such estate or estates, and in such way pr manner as 
shall be named or specified in such determination. 

The sixth section is, if possible, more explicit; it enacts, that 
before the commissioners shall enter upon the duties of their 
office, the attorney for the parties of the first part shall deliver 
to the commissioners the names of all such persons as clainn 
to be proprietors of such lands as are possessed by the said 
parties of the second part, xviihin what is claimed to be the bounds 
of said patent ; and the attorney for the parties of the second 
part shall also deliver to the said commissioners the names of 
all such persons as claim to be possessors, owners, or occupants 
of any lands so possessed within the disputed lines. 

There was nothing in controversy tetween the parties h\x\ 
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the boundaries of De Brayn^s patent. It was conceded, by the Albany, 
preamble to the act, as well as its provisions, that the parties •'^D^a'.^'' '^i''- 
of the first part were legitimate claimants of De BruyrCs patent ; jacksun . 
no deduction of title was to be made out ; the names were to v- 

be furnished to the commissioners, of those who claimed to be 
proprietors on the one side, and on the other of those who 
claimed to be possessors, owners, or occupants of lands within 
the disputed lines ; and the whole determination proceeds on 
the ground that nothing was in dispute but the boundaries of 
the patent, and whether the remedy was lost in those cases 
where the possessions fell within the line established by the 
commissioners. 

It is a novel objection, that an award is against law, where it 
decides upon a complicated question of boundary, and where 
that very question was the principal matter submitted. 

Where an arbitrament takes place, by the mere act of the 
parties, it cannot be made an objection to an award, that it is 
against law. {Kyd, 185. 237, 238., and 3 Caines's Rep. 167. 
Shepard v. fVatrous.) In Cranston and another v. Executors 
of Kenny ^ (9 Johns. Rep. 212.) a motion was made to set aside 
an award, where the submission was, by the act of the parties, 
without any rule or order of the Court, for a mistake in law ; 
and on a review of all the cases, we denied the motion. 

If, then, we cannot notice the objection when the submission 
*is by the act of the parties, much less can we do it when to [ * 106 j 
the act of the parties is superadded an act of the legislature, 
and the very point submitted is the question of law in reference 
to which, it is alleged, the decision is against law. 

The second objection, that the award is not co-extensive 
with the subject matter submitted, is founded on this, that by 
the 12th section of the act, " the parties of the first part were 
to be at full liberty to avail themselves on the hearing of all and 
every rights tithy or claims which they might have to the said 
premises, or any part thereof whether derived from the said pat- 
ent, or otherwise; and that it does not appear, by the award, 
that such rights have been heard and adjudicated upon, and 
that if such rights do exist, the parties of the first part are here- 
after precluded, by the award, from setting them up. To bring 
this case within that of Randall v. Randall^ (7 East, 81.) it has 
been insisted, that an ita quod clause is to be inferred from the 
act of the legislature, so as to render it a part of the submission, 
that the commissioners should, at all events, decide upon the 
rights of the parties of the first part, under the said 12th section. 
The case referred to does decide that where there is a reference 
of two distinct matters of difference, and the arbitrator omits to 
decide one of such distinct matters, the whole award is vitiated. 
But it expressly appears, in that case, that the arbitrators had 
not decided upon one of the matters specifically submitted. 

This objection is untenable. I admit the law to be "that 
ilie award mast comprehend every thing submitted, and must 
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ALELNY. not be of parcel only." Upon this rule Kyd (172.) observes (and 
J<aaary ^^ l7. jj^ jg supported by the cases he refers to) that it must be under- 
stood with a considerable degree of limitation ; for, though the 
words of the submission be more comprehensiTe than those of 
the award, yet, if it do not appear that any thing else was in 
dispute between the parties beside what is comprehended in 
the award, the award will be good ; as if the submission be of 
all actions, real and personal, and the award be only of actions 
personal, it shall be presumed that no actions real were depend- 
ing between the parties. So, he says, it will be sufficient if the 
thing awarded necessarily includes the other things mentioned 
in the submission, and this he illustrates by putting a case. 

In the first place, it was not submitted absolutely to the com- 
missioners, to decide upon the rights of the parties of the first 
[ * 107 ] part, independently of their claim under the patent to De ^Bruyn. 
Their claim under the patent was the primary object of the 
submission ; and the 12th section of the act, without directly 
asserting that they had any other claim, was inserted for the 
purpose of giving them a right to urge claims otherwise ac- 
quired or existing. They were to be at ^' full liberty to avail 
themselves on the hearing" of such other claims : whether the 
commissioners took such other claims into consideration, or not, 
was to depend upon the fact, whether they were brought for- 
ward, or not. Unless they were brought forward, they were not 
to be decided upon. It does not appear, then, that any thing 
was in dispute between the parties in regard to any such claims, 
beside what is comprehended in the award ; and, then, upon one 
of the distinctions laid down by Kyd, the award is good. But 
again ; the award necessarily includes every such claim, and 
decides upon it. (1.) It is an award upon the premises, and 
this involves every thing submitted. (2.) It determines and 
fixes the location of De Bruyn^s patent. (3.) it decides that 
all lands, possessed by the parties of the second part, east of 
the east line of the patent, as ascertained by them, shall remain 
to them, the parties of the second part, their heins and assigns, 
according to their respective possessions forever. (4.) It de- 
cides that the title to part of the lands included within De 
Bruyn^s patent, as established and located by them, was in 
persons claiming under said patent. 

The commissioners then state that they have viewed the 
lands so by them determined to belong to the parties of the first 
part, and have caused a survey to be made of the same by Da-^ 
vid Brooks, by them appointed for that purpose, a map or dia- 
gram whereof they annex to their report ; and that they had 
caused a survey, as aforesaid, to be made of the several parcels 
claimed by every person whose possession fell within such their 
determination ; and then they proceed, (5th.) to award, in some 
cases, that though the parties of the first part had right, their 
remedy was lost ; and as to such they award in fiivor of the 
possessors; and where the right and remedy existed in the 
94 



OP THE STATE OF NEW-YORK. 107 

parties of the first part, they award and fix the compensation albanv, 
to be paid agreeably to the act. January, inr. 

From this statement, it is manifest, that if the parties of the jackson 
first part brought forward any claims under the right reserved ^• 

to them in the 12th section of the act, such claims have neces- 
sarily been decided upon ; and if no such claims were brought 
forward, then there is no dispute in relation to them. 

*Under the third head, that the award is uncertain, and not [ * 108] 
final, three exceptions have been taken, which will be consider- 
ed in their order : — 

Ist It is contended, that the award is uncertain in this, that 
it awards the land pdfcsessed by the parties of the second part, 
east of the east line of the patent, as located by the commission- 
ers to the parties of the second part, according to their respective 
possessions^ forever. 

The particular uncertainty is supposed to consist in not de- 
fining the extent of their possessions, or the nature or quality 
of them. 

I am of opinion, that the award, in this resi)ect, is an excess 
of power, on the part of the commissioners, and, therefore, void. 
The recital, and the whole provisions of the act, rislate to the 
claim by the parties of the first part, under De BruyrCs patent, 
and, as respects the parties of the second part, to the possessory 
right of the parties of the second part, as to what was thus 
claimed to be within the boundaries of that patent. The first 
great question to be decided by the commissioners was, as to 
the boundaries and extent of that patent. The second was, 
whether any of the possessors had acquired a right to hold their 
lands, admitting them to be within those boundaries ; and the 
next, admitting the possessions to be included by the patent, and 
that the remedy of the parties of the first part was not barred, 
was, what price should be paid for the lands thus circumstanced. 
We no where find an intention, expressed in the act, to give the 
commissioners cognizance of any question as to the title of 
lands without the boundaries of the patent of De Bruyn, If I 
am right in this construction, it does not affect the decision of 
the commissioners, as to the extent of the patent, or as to the 
lands included within it, upon the maxim that utile per inutile 
non vitiatur; and in this point of view, the plaintiff cannot 
complain of the award for this excess of power, for it does not 
appear that he is injured or affected by it ; and if it did affect 
him, it being void, it works no injury to him. 

Admitting, however, that the award is not void, on the ground 
that the commissioners have exceeded their powers, and that the 
award, in this respect, is to be deemed an exercise of the power 
given to the commissioners under the 12th section of the act, 
I am of the opinion that the award is certain to a common in- 
tent, and that is sufficient. In Purdy v. l)elavan, (1 Caines*s 
*Rep. 31 4, 315.) Justices Livingston and Kent lay it down, that [ * 109 ] 
certainty to a common intent, consistent with fair and probable 
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ALBANY, presumption, is all that is required, under the rule that an award 
^,^^^!!^lJ^ must be certain and final. There can be no doubt, when the 
Jacksoh &ct and award are duly considered, that the commissioners 
^' meant, in awarding the lands east of the east line of De BruyrC$ 

patent, to the parties of the second part, according to their re- 
spective possensions, the actual possessions of those persons ; and 
it was truly observed on the argument, that a deed conveying 
land as actually possessed by a person, would enure to the ben- 
efit of the grantee, as fully as if it described the lands by metes 
and bounds. (Finer, AL Grant. Co. Litt. 4. 6.) An actual pos- 
session, quasi pedis possession is susceptible of clear and definite 
proof, and no lands can be conveyed by any possible mode of 
expression, dispensing with the necessity of parol proof to locate 
it. We cannot require more certainty of description in an 
award than what the law requires in describing land conveyed 
by deed ; nor are we to intend, for the purpose of avoiding this 
awards that there is any uncertainty in these possessions. They 
may, for aught we know, be included within the most definite 
and permanent enclosures ; and, if necessary to support the 
award, we ought to intend that to be the case. 

2. It is insisted, that there is a fatal uncertainty in settling 
the exterior boundaries of De Bruyn's patent. 

The award determines the location of that patent to be as 
follows: '< Beginning at David^s HooJc, upon the ^ast side of the 
Hudson river, then running down along the east side of said 
Hudson river, to the kill or creek called France Peterse Claverg 
saw kill, to the place where the said creek empties into Hudson 
river; which general course, from the said David^s Hook to 
the said saw kill, is south nine degrees and thirty minutes west, 
thence from said saw kill easterly, along the line run by John 
E. Van Alen, as the south line of said De Bruyh's patent, so 
far east as that a line parallel with the general course between 
the two river stations, to wit, a line north nine degrees thirty 
minutes east, will strike the west margin of the small lake to 
the eastward of Suyer^s lake, called Dickopper lake, pas^ng 
said west margin of said lake, on a continuation of said course, 
till you intersect the south line of the Gardinier patent , thence 
westerly along that line to David^s Hook aforesaid." 

It has been argued that the line run by John E. Van Alen^ 
[ * 110] •and the south line of the Gardinier patent, are uncertain. This 
we cannot say ; for aught that appears, both their lines may be 
as well known, and as perfectly certain, as any lines ever run. 
There may be marked lines at every rod's distance, or the most 
durable monuments. It ought to have appeared afllirniatively, 
that there were no such lines, or that they were indefinite and 
vague. We are bound to notice, too, that the commissioners 
have viewed the lands, so determined by them to belong to the 
parties of the first part, and caused a survey to be made of the 
same, and that they have annexed to their proceedings a map 
or diagram thereof. This map being thus referred to, may be 
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taken into consideration as part of the description of the boun- Albany, 
daries, and by way of elucidating any thing obscure in it. {Bac. ^,^^^^I^^lJ^ 
Abr. tit. Grant* H. 2.) If a grant be made of such liberties as jACKsotf 
such a town enjoys, the grant is good, being capable of being ^'. 

reduced to certainty ; for when the act of disposal relates to 
another thing, that thing, in a manner, becomes part of the 
disposition, and the standard referred to being certain, the 
grant, by relation thereto, becomes certain. If so, then the 
map or diagram renders these two lines perfectly and mathe- 
matically certain. The courses, according to the compass, are 
marked out upon it from the stations on the river. 

But it is contended that it appears by the award itself that 
the Une of the Gardinier patent is uncertain in this, that in de- 
scribing the land held and possessed by Andrew Spickerman, 
they begin at a point in the commissioners' east line, which is 
described by them as being in the south line of the Gardinier 
patenty as claimed by them ; and running thence north nine de- 
grees thirty minutes east, along their east line fourteen chains 
ninety-seven links, to a stake in the north line of the De Bruyn 
patent, as claimed by them, &c. Thus, it is urged, admitting 
that there are two lines of the Gardinier patent, and that one 
of them is south of the line of the Gardinier patent ioientioned 
by the commissioners in fixing the exterior lines of the patent. 

This objection has more plausibility than any which has been 
made, but I think it equally destitute of solidity. The commis- 
sioners, in establishing the outlines of the De Bruyn patent, as 
we have already seen, recognize the south line of the Gardinier 
patent, and make that the north line of De Bruyn' s. In Spick- 
erman's case, they recognize one of the stations of the land 
awarded to him to be '' in the south line of the Gardinier pat- 
ent, *as claimed by them ; " thus evidently distinguishing between [ * 111 ] 
the real south line of the Gardinier patent, and one to which 
they laid claim. Without involving any absurdity, there may 
be these two lines, and if there be, it is plain that the commis- 
sioners have considered the most northerly of the two as the 
true line. It is to be observed, that the authority and power 
of the commissioners did not extend to the settlement of De 
Bruyn's patent lines, so as to affect or conclude the rights of 
other persons holding and claiming under adjoining patents. 
They had no concern with the clashing claims of any other 
patentees. If the exterior lines established by the commission- 
ers were so definitely specified, either by the terms they make 
use of in the award itself, or by reference to the map, as to fix 
the rights of the parties, then it seems to me, that we must 
have the roost demonstrative proof that they have afterwards 
jKt afloat that location, in designating the possessions of the 
persons which fell within the lines they established. The point 
itself charges the commissioners with glaring absurdity. The 
Gardinier patent, as I have already observed, may have had 
two lines ; the one a real and true line, to which alL the pos- 
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ALBANY, sessions under it conformed ; the other to which they had set 
Jafiuary^iT. yp ^ claim, in Contradistinction to the true and real line ; and 
they are thus spoken of and referred to by the commissioners. 
The mention, then, of this claimed Une of the Gardinier pat- 
ent, cannot, and ought not to be understood as in the least 
atTecting the preceding location of the patent. 

Another difficulty, equally unsolid, has been started. It is 
urged that the line intended as the north line of De BruyrCs 
patent, instead of being designated as the south line of Uie Gar- 
dinier patent, which the commissioners recognize as the north- 
em boundary of the De Bruyn patent, is inscribed on the map 
'' as the north line of De Bruyn' s patent, as laid down by John 
JE, VanAlen;" thus, it is contended, creating an uncertainty 
in the northern boundary of the patent. When the commis- 
sioners state, in their award, that they have caused a survey to be 
made, and have annexed a diagram to their award, they assert, 
as strongly as possible, that the lines they lay down correspond 
with the award ; and we must intend that P^an Alen's line, thus 
marked on the map, is the south line of the Gardinier patent. 
It was suggested on the argument, that, this arbitrament 
having been sanctioned by an act of die legislature, the Court 
*could not rightfully draw in question the decision of the com- 
missioners. I accede to this, in so far as the commissioners have 
executed the trust confided to them ; but had it appeared that 
they exceeded their powers, or imperfectly executed them, we 
should have been bound to deny to their decision any valid effect. 
In deciding the questions raised, we ought to give a fair and 
liberal interpretation to the award ; we can take no notice of 
the original merits of the case ; these the parties have seen fit 
to submit to these commissioners, and their determination must 
be final and conclusive, unless substantial grounds are shown 
to invalidate it; and we think there are none such. The de 
fendant, therefore, must have judgment on the demurrer. 

Judgment for the defendant. 



[•112] 



Ru6GT.Es against Hall. 

more a mate- THIS was an application, on the part of the defendant, to 

tiecii regularly sct asidc a vcrdict taken for the plaintiff, at the Ontario circuit, 

J^"'*P<j"»c** ^y in /tt/y, 1816, and for a new trial, on affidavits submitted to 

au^d atrended^at the Court, without argument, from which it appeared, that the 

the circuit, and action was brought upon a promissory note, held by the plain- 

tiie cause was tiff, cxccutcd by the defendant, payable to Thaddeus Oakes^ or 

called on, a|>- bearer, which was delivered to Samuel Hildreth, for the pur- 

sentod himseir, ' *^ 

iviihoat the 

Knowle<lge t>r content of the party or Ins attorney, and his absence was not discovered until aAer the jury 
yv7i9 sworn, by which means a verdict passed a^insl the defendant, the Court granted a new trial, it ap* 
pea ring that, .as well the witness as the persons answerable over to the defendant were insolvent. 
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pose of being negotiated in New- YorJc^ to enable one Samuel alban v, 
Allen to purchase merchandise : goods were, accordingly, pur- ^^^^^f i^n 
chased of Smith &f Waters ^ merchants, in New- York , and the ruggles 
note delivered to them : after it fell due Allen paid Smith fy ^y. 
Waters between four and five hundred dollars, on account of 
the note, which left a balance due of less than one hundred dol- 
lars. Hildreth, by whom the defendant expected to prove the 
payment, and whose affidavit was taken, in which he stated an 
admission made to him by one of the partners of the firm of 
Smith fy Waters of the payment, was subpcena,ed as a witness 
to attend on the first Monday of Jid;/, at the Court-house in 
Canandaigtui, and attended at the Court-house from day to day, 
until about one o'clock in the afternoon of the fourth day of 
Jultfy when he left Canandaigua, and went home, without the 
knowledge or consent of ^either of the parties, their attorneys [ * 113 ] 
or counsel. It is unnecessary to state the excuses which he 
alleged, in his affidavit, for his departure. The cause was called 
on about three hours after, and the jury were sworn, before the 
defendant's attorney discovered that Hildreth was not attend- ^ 
log, and a verdict was taken for the plaintiff, for about six hun- 
dred dollars. Allen^ for whose use the note was made, Smith 
^ Waters^ and Hildreth^ the witness, were insolvent, and unable to 
answer to the defendant for the damages which he had sustained. 
In the counter affidavits of the plaintiff, declarations of Hildreth^ 
inconsistent with the allegations of his affidavit, were stated, 
but it is unnecessary to particularize them. 

The case was submitted to the Court without argument. 

Per Curiam. This is a motion to set aside a verdict ob- 
tained at the last Ontario circuit, on the ground that Samuel 
Hildreth, a witness subpoenaed, and who had been attending 
on the part of the defendant, unexpectedly absented himself 
about the time the cause was called on to trial, his absence not 
being known until after the jury was called. The affidavit of 
the witness accompanies this application, and shows very clearly 
the materiality of his testimony. There are some affidavits 
which state declarations of his, somewhat at variance with this 
affidavit. It is to be observed, however, that these were dec- 
larations not made under oath ; besides, the witness has had 
no opportunity of explaining them, which, perhaps, he may be 
able to do upon the trial. . At all events, it will be a question 
of credibility for the jury. The witness is insolvent, and un- 
able to respond in damages, and, unless the defendant can be 
let in to a new trial, he is without redress. The persons to whom 
the payment was made, upon the note in question, are also in- 
solvent, and no remedy is to be had against them to recover 
back the money. The defendant cannot be charged with such 
negligence as to preclude himself on that ground. Knowing that 
the witness had been attending for several days, the defendant 
had good reason to believe he was still there, and his suddenly 
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ALBANY, absenting himself was matter of surprise. A new trial must 

^,^^^!^\^^ be granted, on payment of costs. 
Anderson New trial granted.(a) 

DRAKC. (a) Vide AUxander v. Byrm, t Johu, Cat. 318. 



I ^ 114] ^Anderson against Drake. 

Where • note THIS was an action of assumpsit^ brought against the de<- 
at any miW fondant as endorser of a promissory note, stated to be mad^ on 
lar place, and the 29th of November, 1814, at New- York, by one Benjamin 
knowS^and**^* DicJcenson, by which he promised to pay to the defendant, or 
inaneat resi- order, six mouths after date, 300 dollars. The declaration con- 
fhe'*^ «aicT'\*hS Coined two counts ; the first count stated, that on the 1st of 
holder it bound June, 1815, the plaintfff "showed and presented, and caused 
mand "S" *pay- ^^ ^ shown and presented, to the said Benjamin Dickenson, the 
mem there, in said uote, &c., and required him, then and there, to pay the 
Ii«" wdolJIe* sa'ne, which he refused," &c. The second count stated, that 
(«) on the Ist day of June, &c. ^Miligent search and inquiry was 

Dote'v)al!^dated wadc after the said Benjamin Dickenson at New-York, &c., in 
at New York, order that the note might be shown and presented to him for 
before^ iT^waa Payment, and that the said Benjamin Dickenson could not, on 
payable, re- such scarch and inquiry, be found, nor could any person be 
IZtut:^- found to pay the same,"' &c. 

couDtv, and this The defendant pleaded, 1. Non assumpsit. 2. To the 5econi2 
ib^ h^Kic?, *a count, specially, that the maker of the note, on the 7th of De- 
demand of pay- cember, 1814, removed from the city of Neto-York to the town 
for"he**roai?er^n ^f ^ngston, in the couuty of Uhter, where he has ever since 
thecityofiVno. contiuued to rcside ; that the plaintiff well knew, at the time 
wZio be'taffi^. ^^^ ^^^^ became due, and during ail the time from the 7th of 
cient to charge December, 1814, until the commencement of his suit, that the 
^^ Bo^t^bere a "lakcr did so reside in Kingston, yet the plaintiff did not, and 
ttote was dated would uot, demand payment of the note of the maker, at the 
The^maker had ^'"^^ ^^ ^^^ payable, though he was often requested by the de- 
removed to fendant so to do, to wit, on the 28th of May, and on the 1st of 

mand of*pa^ J^^J 181^- 

meut at Albany To this plea there was a j^eneral demurrer and joinder. 

was held iuffi- '^ ^ ^ 

J, Strong, in support of the demurrer, contended, 1. That as 
the note was dated in New- York, and the parties resided there 
at the time it was made, it must be presumed, no particular 
place being designated for the payment, that it was payable in 
New- York, 

2. That the removal of the maker from Nev^York to any 

other place did not render it necessary for the holder to follow 

^ 115 J #him for the purpose of demanding payment; and he relied on 

1 *^«y^* the case of Stewart v. JBrfen,t for the support of these positions. 

(a) Woodworih v. Bank of America, 19 Johns. Rep, 391. S. C. below, 18 BiA, S15. 
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Anthem and SlossoUf contra* The note declared on was not Albany, 
payable at any particular place. The averment in the decla- ^^^JJ!^!^^...!^ 
ration is, that the maker was not found in " the city of New" ah dkbsou 
York, in the third ward of the said city/' The plaintiff ought d^]^^^ 
to have averred that the maker was not to be found in the city 
of Netc^York, nor elsewhere in the state of New-York. Sucn 
are the precedents-f ' t Cartk. 509. i 

Notice to the endorser, without a previous demand on the ^**'' ^^' *^* 
maker, is a nullity. BayleyX lays down the rule to be, that if $ On BOU, 58. 
the maker has removed, the holder must endeavor to find out ^^^ *^^' 
to what place he has removed, and make the presentment there. 
If the maker removes out of the state, the holder is excused 
from seeking him further than his last place of residence. <^ \ Sanger v. 

Here the holder says, thatithe maker had removed to Kings- Masl^^Rtp. \ 
tally within the state. He knew, therefore, where he was to ^j^» ^i- 
be found, and it was his duty to have followed him and de- j^^S^ \ 
manded payment of him personally, or at his actual place of ^*nt. Rep 
residence. It is part of the contract, that the holder is to use 
due diligence to get the money of the maker, before he calls on 
the endorser. The distinction is between the case where the 
maker or drawee has never lived at the place where the note or bill 
states him to reside, or has absconded, and the case where he 
has removed ; and unless he has removed out of the state, the 
holder must endeavor to find him out and make the present- 
ment. || The acceptor or maker is liable every where, and the H Ckuty on 
bill or note may be presented wherever he can be found, where edit./ i jLp. 
it is not expressly made a part of the contract that it should be i^* ^n. 
paid at any particular place.lT ir 2 Campb. 

Rep. 656. 3 
Taunt. 416. I 

Thompson, Ch. J., delivei^d the opinion of the Court. This Hen. si. 509. 
cabe comes before the Court on a demurrer to the second plea. 
The defendant being sued as an endorser of a promissory note, 
pleads specially, that the maker of the note had, shortly after 
the making thereof, and before it became payable, removcKd from 
the city of New-Yorky to Kingston, in Ubter county, there per- 
manently to reside, which was well known to the plaintiff; and 
that no demand had been made upon the maker. The demur- 
rer ^admits the truth of these allegations. And the question [ * 116 ] 
presented is, whether a demand upon the maker at Kingston 
was necessary, in order to charge the endorser. 

It does not appear from the de'claratiofi, that the note was 
made payable at any particular place ; nor is there any allega- 
tion, from which we are to infer that the note, upon the face 
of it, appears to have been made in New-York, The case, 
however, was argued, by the defendant's counsel, upon the ad- 
mission of that fact; and our opinion is founded on the suppo- 
sition that the note appears, on the face of it, to have been 
drawn in New-Yoric, that being, at the time, the place of resi- 
dence of the drawer, though before the note fell due he re- 
moved to Kingston , in Ulster county, there permanently to reside. 
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ALBANY. Whether, under such a state of facts, a demand on the makei 
jAiiuary, 1817. ^^ Kingston was necessary, or whether it was sufficient if made 
abderson in Ntw^Yarky where the note was drawn, is the point to be 
^- decided. Had the note expressly been made payable in jVetr- 

Yorlc, a demand there would have been sufficient, notwithstand- 
ing the removal of the drawer. Livingston, J., in delivering the 
opinion of the Court in Stewart v. Eden, (2 Caines's Hep. 127.) 
says, the note being dated in New- Yorky the maker and endors- 
er are presumed to have contemplated payment there. This, 
however, was not the point directly before the Court ; and it is 
evident, from a subsequent part of the opinion, that he did not 
intend to be understood that New^ York would have been the 
place to demand payment of the maker, or to give notice to the 
endorser, in case of a permanent removal from the city. In 
Thompson v. Ketchum, (4 Johns. Hep. 285.) the note was 
dated at Montego Bay, yet it was not deemed payable there ; 
otherwise parol evidence would have been inadmissible to prove 
it was payable at New- York. Such evidence would have 
been repugnant to the written note, if the inference of law was 
that it was payable at Montego Bay. This point was, in some 
measure, before the Supreme Court of Pennsylvania^ in Fisher 
V. EvanSy (5 Binney*s Rep, 542.) It was there contended, in 
argument, that the place where the bill was drawn and dated, 
must be taken to be the residence of the drawer, and that the 
holder was not bound to look for him elsewhere. But the 
chief justice said he knew of no such principle, and that the 
proper place to give notice to the person entitled to receive it, 
was at his permanent residence. 
[* 117] *Bailey, in his treatise on bills, (58.) states the rule to be, 

that if the drawer or maker cannotbe found at the place where 
the bill or note is payable, and it appears that he never lived 
there, or has absconded, the bill or note is to be considered as 
dishonored ; but if he has only removed, the holder must en- 
deavor to find out to what place he has removed, and make the 
presentment there. This is, in some measure, supported by the 
case of Collins v. Butler, (Stra. 1087 ) This rule, I apprehend, 
cannot be correct to the extent there laid down. The settled 
law now is, that a demand of payment at the place where the 
note is made payable is enough to charge the endorser. This 
is so decided in the case of Saunderson v. Judge, (2 if. Black. 
509.) and by this Court in the case of Stewart v. Eden ; but, 
according to Mr. Bailey, the holder must follow the maker to 
the place of his removal. 

The general rule is, that the holder of a note is bound to make 
use of all reasonable and proper diligence to find the maker, 
and demand payment, where no particular place is appointed 
for such payment And in determining what shall be con- 
sidered reasonable diligence, due regard must be had to the 
security of endorsers, as well as to the unembarrassed circu- 
lation of negotiable paper. The laying down precise rules, 
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howover, on this subject, is attended with some difficulty. In a ALBANY, 

case decided in this Court, (but which is not reported,) the ^*JJ||;j3sJ8i^- 

drawer of the note had removed to Canada ; the note was drawn ddkh 

and dated at Albany, though not made payable at any particu- ^^^ uicroR 

lar place, and it was held that a demand in Albany was sufficient d&c. of sc ' 

to charge the endorser, I can find no distinction in the books q^I ^mi' 

as to the place being within the jurisdiction of the Court, which 

Taries the rule on this subject; nor do I see any substantial 

reason for any such distinction. It is necessary, however, that 

some rule should be settled, and I am inclined to think, that 

where a note is not made payable at any particular place, and 

the maker has a known and permanent residence within the 

state, the holder is bound to make a demand at such residence, 

in order to charge the endorser. • Whoever takes such note is 

presumed to have made inquiry for the residence of the maker, 

in order to know where to demand payment, and to assume 

upon himse^ all the inconvenience of making such demand and 

the risk of the maker's removing to any other place before the 

note falls due. As the demurrer, therefore, in this case, admits 

♦the permanent residence of the maker to have been at IRngston [•118] 

when the note fell due, and that known to the plaintiff, he was 

bound to demand payment of the note at that place ; and not 

having done so, the endorser is discharged. The defendant 

must, accordingly, have judgment upon the demurrer. 

Judgment for the defendant. 



Dunn against The Rector, Wardens, and Vestrymen 
OF St. Andrews Church, in Richmond county. 

IN ERROR, to the Court of Common Pleas of the county jssumpmi hm 
of Richmond. «» *? »"?!»<* 

The plaintiff in error brought an action of assumpsit in the a'^corporaUoa. 
Court below, against the defendants in error, for work and labor, i^) 
d^c. The defendants pleaded the general issue. At the trial, 
the plaintiff proved, by parol, that he had performed services 
for the defendants, as clerk of the church of the defendants, and 
in which divine service was performed by the rector ; and that 
the defendants had paid him money on account of such services ; 
but a balance still remained due to him. This evidence being 
objected to, the records of the corporation were produced, from 
which it appeared that the defendants had paid the plaintiff 
money at different times, on account of his services ; but no 
resolution was entered on the minutes or records of the corpo- 
ration, appointing the plaintiff, particularly, clerk of the church. 

(a) Vide Barker v. Mechanic Int. Co. 3 WendelTs Rep. 94. Bank of Columbia v. 
FatUrtoiea AdtmmHrator$, 7 Cr«meh, S99. MoU v. Hieks, 1 Ctneen, 513. 
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ALBANY. The defendant's counse] moved for a nonsuit, which was 
^^JJ^JI^^^J^- opposed by the plaintiff's counsel, on the ground that the 
Bkown evidence was sufficient to show that the plaintiff had performed 
▼• services for the defendants, at their request, express or implied ; 

but the Court below declared their opinion, that unless the 
plaintiff could prove, by the records of the corporation, that he 
had been, by a resolution, duly appointed to perform the services 
of clerk in that particular church, he could not maintain this 
action; and he was, accordingly, nonsuited. A bill of ex- 
ceptions was tendered to the Court, by the plaintiff's counsel. 
[•119] *On the return to the writ of error, the case was submitted to 

the Court, without argument. 

Per Curiam. The sole question arising upon the bill of 
exceptions in this case, is, whether an action of assumpsit upon 
an implied promise can be maintained against a corporation. 
The case of the Bank of Columbia v. PatersorCs administrators, 
t 7 Crandt's decided in the Supreme Court of the United Staies^-f and which 
t^. ms!)^' is referred to by this Court in Danforth v. The Schohcaie 
TSimpikcy (12 Johns. Rep. 231.) goes the full length of making 
corporations answerable upon implied promises. It is there 
laid down, that it is a sound rule of law, that, whenever a cor- 
poration is acting within the scope of the legitimate purposes 
of the corporation, all parol contracts made by its authorized 
agent are express promises of the corporation, and all duties 
imposed upon them by law, and all benefits conferred at 
their request, raise implied promises, for the enforcement of 
which an action will lie. 

The evidence offered in the Court below, in support of the 
action, showed conclusively that the services of the plaintiff 
were performed at the request of the defendants, and that they 
have advanced money to him on account of such services. This 
/• was amply sufficient to raise an implied promise to pay, and 

enough to maintain the action, according to the principles sanc- 
tioned in the case referred to, and which we are inclined to adopt. 
The judgment of the Court below must, accordingly, be reversed. 

Judgment reversed. 



Brown, Hussey and Erith against Howard. 
In an action JN ERROR, On Certiorari, to the Justice's Court in the city 

f»r trespass ^' c -kt tt i 
gainst ^eral Of ISew- York. 

[ * 120 ] *The defendant in error brought an action, in the Court below, 

joint ^**f*°^ against the plaintiffs in error, for an assault and battery and 
no ' evidence f^Ise imprisonment on the high seas, on board the ship Tea- 
produced a- plants on a voyage from Liverpool to New-York, Brown^ the 
STem, toTmpH- master of the ship, pleaded not guilty, and son assault demesne, 
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and the other two defendants^ who where mates on board of the alran v. 
same vessel, pleaded not guilty, and justified that they acted by ^^^11^!]^^.,^ 
the orders of Brown^ the master. Brown 

At the trial in the Court below, which was without a jury, five ^• 

witnesses, who were seamen on board of the same vessel, testi- 
fied, on the part of the plaintiff below, also a seaman on board, fres****^'"'"/''*' 
that while it was blowing very hard, and the plaintiff and some may be' struck 
others of the hands were engaged in hoisting and belaying the ^^^^? '®^3"*^* 
foresail, the captain took up a mallet, and afler cursing at them, witnesses lor 
threatened to knock out their brains if they did not exert them- Jj,^' ^^^®^®"'*' 
selves more ; that they were then ordered aft by the captain to But" where 
hoist the mizzen staysail, who, having procured a rope about half j5eU^* ^b^um 
an inch thick, violently struck the sailors, and attacked the plain- them this caouoi 
tiff below, and gave him eight or ten blows with the rope ; that ^tIw®' 
the plaintiff below asked him what he meant by such conduct, maDdofasupe 
whereupon the captain again attacked him, and struck him a ^\^ Ms"*"or 
number of blows, and then endeavored to force him to go aloft to other uuiaWui 
slush the skysail mast, a thin spar where there was nothing to hold caii^i"toilis*if- 
by but the mast itself, and where, from the roughness of the sea, ferior. 
a man could not go with safety ; that the plaintiff below said that ©fl v«sef mav 
he had been so beaten that he could not hold on, and seized and inflict moder- 
clung to some part of the rigging, the captain still pulling him ^^ *^°suffiS; 
with violence, until he forced him away, and both, by the cause, upon his 
violence of the captain's effort, and the rolling of the ship, fell s^oJId" U ex- 
upon the deck, the captain upon the plaintiff; and, the other ceed the bounds 
two defendants being present all this time, the second mate took and^b^^OTUiy 
the captain off from the plaintiff below, and the captain then of cruelty, or 
ordered the two mates to tie the plaintiff below, hand and foot, veritvrh^^^u 
which they did, and laid him on the quarter deck ; that the be liable as a 
plaintiff remained bound in this manner, without the power of ^®*P*««e*"(^) 
moving himself, exposed to the inclemency of the weather, in 
the month of March, for five days and nights, except during two 
nights, when the weather was so very bad that the captain 
ordered him to be put below ; that afler this the plaintiff below 
was asked by the captain if he would do his duty, to which, on 
replying in the affirmative, he was released, but was afterwards 
♦confined to his berth for some time by rheumatism, and that to [• 121 j 
relieve him the captain ordered one of the mates to apply some 
remedy to the part affected, which was done accordingly. 

A passenger, on board of the vessel at the time, was produced 
as a witness on the part of the defendants below, whose testi- 
mony varied from that of the other witnesses principally in this, 
that the plaintifi* below was comi)elled, by beating, to let go of 
the rigging of which he had taken hold ; that he then turned 
round and seized the captain by the arm, or hand, and they then 
fell, and, as the witness thought, the plaintiff below upon the 

(rt) Scherm^rhom v. Schermerhomy 1 WendeWa Rep. 119. Bohun v, Taylor^ 6 
CoHf. Rep. 313. Van Duersen v. Van Slyck, 15 Johns. Rep. 223. Drake v. Barrymore, 
mfra^ 16G. Slockham v. Jones, 10 Johns. Rep. 21. 

lb) TVtome r. W!tUe, 1 Pet. Adm. Decis. 168. 
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ALBANY, captain ; that when the captain got up, he had a black eye, 

^*^U^;^Vj^* which remained for five or six days, and that the language of 

Brown the plaintiff below was very improper. He also stated that the 

^- other two defendants below interfered in no other way than 

owARD. tying the plaintiff below, by the order of the captain. The 

counsel for the defendants below then moved that the two mates 

should be acquitted, and struck out of the record, which the 

Court refused, the weight of evidence being with the plaintiflf 

below ; and the justice gave judgment for the plaintiff below, 

for one hundred and twenty-five dollars. 

Caines, for the plaintiffs in error, contended, that Hussey 
and Etiih, two of the defendants below, the mates of the ship, 
ought to have been struck out of the record, and admitted as 
i Styles, 401. witnesses.f That what they did was in obedience to the 
Oodhoit, 326. Qrder of the captain ; and they were bound to yield obedience 
to the lawful commands of their superior. ^' It is a general 
and sound principle, that whenever the law vests any persoQ 
with power to do an act, and constitutes him a judge of the 
evidence on which the act may be done, and, at the same time, 
contemplates that the act is to be carried into effect through 
the instrumentality of agents, the person thus clothed with 
power is vested with discretion, and is, quoad hoc, a judge ; and 
his mandates to his legal agents, on his declaring the event to 
have happened, will be a protection to those agents ; and it is 
not their duty or business to investigate the facts thus referred 
iPer Spencer, to their superior.^J 

R ^m'^^Van- ^^^ master of a vessel has a right to punish his crew for 
derheyden v. disobcdiencc, and they are not to judge of the legality of the 
Young. exercise of that right, but are bound to submit, and look to the 

law for redress against any abuse of power. This doctrine was 
[•122] *laid down by Livingston^ J., in the case of Michaehon v. 
^5 Day's Rep, DcjiisoTi,^ iTk the Circuit Court of the United States. 

Anthon^ contra. No motion was made to strike out the two 
defendants, Hussey and Erith, until after evidence had been 
given on the part of the defendant. The rule is, that if no 
evidence has been given against one of two defendants, he may, 
as soon as the plaintiff has closed his case, be a witness for his 
JUPhUHp's Law co-defendant. || The Court below, in this case, no jury being 
ofEr.ei, demanded, were judges of the fact as well as the law, and there 
were five witnesses to one in favor of the plaintiff. It was 
proved that the plaintiff was in the performance of his duty, 
and that the mates were privy to the illegal conduct of the 
captain. They were not bound to obey an illegal order of the 
captain, and could not justify themselves by his authority. 

Thompson, Ch. J., dehvered the opinion of the Court. The 
question arising upon this return is, whether the Court below 
ought to have admitted, as witnesses, Hussey and Erith, two of 
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the defendants, and who were offered by the other defendant. ALBANY, 
There can be no doubt that in actions for torts, a defendant, Jaimary^^isn. 
against whom no evidence has been produced, may be examined brown 
as a witness for his co-defendant. But the rule laid down in v. 

the books on this question is, that if there is any, even the 
slightest, evidence, against him, he cannot be discharged as a 
party, and received as a witness. The want of evidence against 
a party, in order to entitle him to be a witness, should be so 
glaring and obvious, as to afford strong grounds of belief that 
he was arbitrarily made a defendant to prevent his testimony. 
{Phil. Eo. 61. Buller, 285.) 

The evidence fully established the fact, that the persons of- 
fered as witnesses, were actually concerned in binding the plain- 
tiff below ; and how far they may be considered as implicated 
in the transaction, will, in a great measure, depend upon the 
authority of the captain to treat as he did the plaintiff below. 

The return states, that all the facts relative to the transaction 
took place in presence of the two defendants, who were offered 
as witnesses, and, of course, fully known to them at the time 
they obeyed the order of the captain, in binding the plaintiff's 
bands and feet with ropes. If this was an illegal act in the 
captain, the mates were not bound to obey him, and cannot 
excuse ^themselves under such order. A master has no right [ * ] 23 ] 
<o command his servant to commit a trespass, or do a wrongful 
or unlawful act. From the facts stated in the return, it appears 
to me that the conduct of the captain, to say the least of it, 
was harsh and rigorous, and altogether unjustifiable ; and unless 
we are warranted in presuming the statement to be, in some 
degree, colored by the witnesses who were fellow seamen with 
the plaintiff below, the conduct of the captain merits severe 
animadversion. 

Although a captain may have a right to inflict corporal pun- 
ishment upon a seaman under his command, yet it is not an 
arbitrary and uncontrolled right : he is amenable to the law for 
the due exercise of it. He ought to be able to show, not only 
that there was a sufficient cause for chastisement, but that the 
chastisement itself was reasonable and moderate. (2 Bos. fy 
Pull. 224. 3 Day's Rep. 285.) The rule on this subject is 
well laid down by Abbot. {On Shipping, 125.) By the com- 
mon law, says he, the master has authority over all the mari- 
ners on board the ship, and it is their duty to obey his commands 
in all lawful matters, relative to the navigation of the ship, and 
the preservation of good order; and, in case of diobedience or 
disorderly conduct, he may lawfully correct them in a reasona- 
ble manner ; his authority, in this respect, being analogous to 
that of a parent over a child, or a master over his apprentice, or 
scholar. Such an authority is absolutely necessary to the safety 
of the ship, and of the lives of the persons on board ; but it 
behoves the master to be very careful in the exercise of it, and 
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ALBANY, not to make his parental power a pretext for cruelty and op- 

January, 1817. pression. 

Jacksoh Not being able to discover, from the return, the least justifi-^ 

V. cation for the captain's treatment of the plaintiflT below, and 

the mates having been acquainted with the whole transaction, 
I can perceive no ground upon which they can be exonerated 
as parties, nor, of course, admissible as witnesses. The judg* 
ment below must, accordingly, be affirmed. 

Judgment affirmed. 



[ * 124] *JACKSONy ex dem. Brayton and Durham, against 

BURCHIN 

whereMinfeni THIS was an actiou of ejectment for lot No. 37, in the 
sells land toil., town of ManliuSy in the county of Onondaga^ which was tried 
and after com- before Mr. Justice Yates, at the Onondaga circuit, in June, 

in^orage,bar. ,q,^ ' -B > > 

nuns and sells iolO. 

^esameiandto The plaintiff gave in evidence letters patent, dated the 8th 

B., this IS a rev- *• r » ^ -.rv^ • i • i i i • • i 

ocaUon of the of July, 1790, by which the lot \n question was granted to 
admiitin ^Ihai ^^^''^^ Featkerly, for his services in the revolutionary war, and 
the first deed he, by deed dated the 16th oi April, 1795, and acknowledged ,- 
od* and**ncS ^^^^ before a judge of the Common Pleas of the county of Her- 
void! kitner, and, afterwards, before a judge of the Common Fleas of 

ine^cOTvc*ed ^^^ county of Onondogo, for the consideration of 30/., conveyed 
land when an in- the samc to the Icssors of the plaintiff. The defendant claimed 

h^rmn^b ^^e ^^^^^ ^ P*"'^' ^®®d ^^^^ Feathtrly to Charles Newkirky dated 
same solemnity the 28th of January, 1784, and duly filed, by which, for the 
with which lie consideration of 7/., he granted to Newkirk the eratuity or 

made it, as if it , , , ■ • » i *^ i 111 • 1 » "^ 

were a feoflf- bounty lands, to which he then was, or should or might be, en- 
T^^LTH^ ]u^' titled on account of his services in the war : this deed contained 

ry, bv a subse- n r t 1 i» 

quent' feoflfment a Covenant for further assurances, and a power of attorney to 
bargain '^ ' and ^^^^^ pcrsons, to convey the land to Newkirk, when a patent 
sale, by a sub- should be obtained ; but it was proved that Featherly, at the 
wS^saie^^l*'" time of executing the last-mentioned deed, was between 19 and 

Notice to the 20 ycars of age. 
Ifrantec*before t^^citherly was produccd as a witness on the part of the de- 
the execution of fcndant, who offered to prove that the witness, before executing 
2^f^«vf/!^r; the deed to the lessors of the plaintiff, and after he came of 

ol a prior gprant ii/»i niii i « 

made by the age, had refused to sell the land to other persons, because he 
mftui^'^tiMirnot '^^^ already sold it to Newkirk, but the evidence was overruled. 
render his deed The witncss then testified that Brayton, one of the lessors, called 
vdd^-"!uidifthe ^^ ^^^ house, and asked him if he had been a soldier and was 
prior' grantee entitled to land ; that the wi^ess replied that he had sold his 

never was in 

possession, it is 

not an act of maintenance. Where an infant conveys land, a bare admission of that fact br him, 

he arrives of full age, is not an affirmance of his act. 

(a) Vide 6 Johns, Rep. 257. 1 1 Johm, Rep. 539. 
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soldier's land to Newkirk for 7/. ; that Brayion offered to in- Albany. 
demnify the witness, if he woufd sell him the land, and that ^^^^^* ^^*'^- 
the witness told Braytoriy that he understood that he was under Jackson 
age at the time the deed to Newkirk was given, and that it j. ^• 
was void ; the witness then went to Brayion^ s house, where 
the deed to the lessors was executed, and a bond *given for [ * l^^ ] 
the consideration ; that the lessors afterwards gave the witness 
a covenant to indemnify him against Newkirk. Another 
witness, on the part of the defendant, testified that he had 
heard Brayton say, that he had notice of the deed to Newkirk^ 
either (the witness was not certain which) at the time Feaiherly 
executed the deed to the lessors, or at the time of his acknowl- 
edging it. Declarations of Featkerly, at the time of the execu- 
tion and second acknowledgment of the deed to the lessors, 
contradictory to his statement on his examination, were given in 
evidence, by the plaintiff. At the time the deed was given to 
the lessors of the plaintiff, the land was wild and unoccupied, 
and the first improvements were made in 1806. A witness 
stated that, on the night before the trial, Brayton had said that 
Dunham, the other lessor, was dead, and that one Foot was 
present at the time ; but Foot, on being sworn, denied that he 
had ever heard Brayton, or any other person, say that Dunham 
was dead. 

The judg€L charged the jury, that in order to give effect to 
the deed to the lessors of the plaintiff, it was not necessary that 
the grantor should have before done any act showing his dis- 
sent to the deed to Newkirk, and that notice to the lessors of 
the deed to Newkirk, at the time' it was last acknowledged, and 
before they had paid the consideration, could not render it 
fraudulent and void. The judge further charged the jury, that 
it was their peculiar province to pass upon the credfit of wit- 
nesses ; and he left it to them to say if the witness, Featherly, 
was to be believed ; and that if they believed that Fcatherly, 
when Brayton first called on him, told him he had sold his land 
to Newkirk, then they ought to find a verdict for the defendant : 
otherwise, they should find for the plaintiff. The jury found 
a verdict for the plaintiff. 

The case was submitted to the Court without argument. 

Spencer, J., delivered the opinion of the Court. The de- 
fendant's counsel have stated, on the case, several points, which, 
they insist, must prevent the plaintiffs recovery : 

1 . That the execution of the second deed was an act of 
maintenance in Fcatherly, unless the first deed had been pre- 
viously avoided. 

2. That no one but the infant himself, or his representa- 
tives, privies in blood, can avoid a conveyance made by an 
infant. 

♦3. That the judge overruled legal evidence of affirmance of [ * 196 ] 
ihr first deed by Fcatherly, after he came of age. 
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ALBANY, 4. That the lessors of the plain tiff had notice of the deed to 
^^^^n^fj^ Jfeiokirky before their deed was consummated, which rendered 
Jackson the latter deed fraudulent as to Newkirk and those claiming 
V. under him. 

5. The plaintiff was entitled to recover a moiety only, one of 
the lessors being dead at the time of the demise ; and, 

Lastly, that the statute of limitations barred the recovery. 

The case of Jackson v. Carpenter, (11 Johns. Rep. 539.) 
disposes of several of these points. The facts in that case are 
very similar tq the present : there the first deed was executed 
by the patentee, a soldier in the revolutionary war, in 1784, 
when he was about nineteen years of age, and the deed to the 
then lessors was executed in 1796. The deeds in that case, 
as well as this, enured as deeds of bargain and sale. There 
had been no entry by the infant after he became of age, to avoid 
the first deed ; and the Court held that an entry was not neces- 
sary, but that the second deed was an act of sufhbient solemnity 
and notoriety to avoid an antecedent deed of bargain and sale, 
and that the second deed had not only the effect of avoiding 
the first, but also of conveying the lands to the grantees. 

The ancient law, in requiring the entry of an infant, after he 
became of age, to avoid a feoffment, (4 Cruisers Dig, 107. s. 
29.) was, undoubtedly, on the principle that it operated on the 
possession, without any regard to the estate or interest of the 
feoffor, and that nothing was wanting to make the feoffment 
good and valid, but possession, which the livery of seisin con- 
ferred. Thus it was held, that if an infant made a feoffment, 
and gave livery of seisin in person, his deed was not void, but 
voidable ; for there must be some act of notoriety to restore 
the possession equal to that by which he transferred it. (4 
Cruise's Dig. 106. s. 23.) 

In the present case, the deed under which the defendant 
claims, operated as a deed of bargain and sale. The bargainor, 
for the consideration of seven pounds, bargained and sold the 
land to the bargainee, and becamct eo instantij a trustee for, 
and seised to the use of, the bargainee, and then the statute of 
uses vested the estate ; the bargain first vesting the use, and 
the statute vesting the possession. And it may well be doubted 
whether an infant can execute a valid deed, by that species of 
[ * 127 ] *conveyance. (4 Cruise's Di^. 226. s. 42.y Admitting, how- 
ever, that the deed is not void, but voidaole, it would seem, 
not only on principle, but authority, that the infant can mani* 
fest his dissent in the same way and manner by which he first 
assented to convey. If he has given livery of seisin, he must 
do an act of equal notoriety to disaffirm the first act ; he must 
enter on the land, and make known his dissent. If he has 
conveyed by bargain and sale, then a second deed of bargain 
and sale will be equally solemn and notorious, in disaffirmance 
of the first. The law does not require idle and non-essential 
ceremonies ; and it would be idle to require an entry on the 
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premises, in 1795, when not only this lot, but the whole coun- Albany. 
try in which it was situated, was almost a wilderness. ^.^°^^Z^2^ 

The second deed to the lessors was neither an act of main tc- Kenrkdv 
nance, nor of fraud, admitting that they knew of the deed to v- 

Newkirk. If they knew of that deed, and the circumstances 
under which it was executed, they knew also that Featherly 
was not bound by it, and that he was competent to revoke it, 
and give another deed. I will not say that it might not have 
been an act of maintenance, had Newkirk been in possession 
of the lot, claiming and holding under that deed ; but he was not. 
Perkivs (s. 12.) states the law to be that '' all gifts, grants, or 
deeds, made by infants, by matter in deed or writing, which do 
take ejQTect by delivery of his hand, are voidable by himself, 
his heirs, and by those who have his estate ;" and Lord Mans- 
field (3 Burr. 1804.) says this is the true rule ; and Shepherd, 
in his Touchstone^ (233.) lays down the same rule ; thus admit- 
ting, with respect to voidable deeds, that a privy in estate may 
avoid an infant's deed. 

I perceive no evidence of the affirmance of the first deed by 
the infant, after he came of age. 

There was proof of the death of one of the lessors, and there 
was also proof contradicting that evidence. The defendant did 
not make this a point at the time, and the verdict of the jury 
is general: the plaintiff ought not now to be restricted in his 
verdict. 

It is an entire mistake to suppose the plaintiff barred by the 
statute of limitations. The defendant's possession had not 
been for more than nine years prior to the trial. 

Judgment for the plaintiff. 



•Kennedy, survivor of Kennedy and Stuyley, against [ * 128 ] 

Strong. 

THIS was an action of trover for one bale and four cases of J" ■" ^^^'^ J^ 
merchandise. The cause was tried before Mr. Justice Spencer, convenion of 
at the New-York sittings, in November, 1815. S^cmial[^\ad 

The goods in question were shipped at lAverpoolyXn March, received from 
on board the ship Oliver Ellsworth, belonging to Strong fy j^ P^*to^^\h* 

defendant is 
prv^ltided hy his admissions made snbsequently to the conversion of property, in the plaintiff, from showing 
that the plaintiflTs property in the goods bad been devested previously to his receiving them. But had there 
been no such admission, the defendant might have set up properly in a third person, (a) 
A discharge under the insolvent act of loll, is no bar to an acuon of trover. 

The measure of damages in trover is the value of the goods at the time and place of convenion. (b) 
If a factor pledge the goods of his principal for his own debt, it is a conversion. 

(a) Rotan v. Fletcher, 15 Johns. Rep. ftOI. 

{b) Tide Clark v. Pinntu, 7 Cow. Rep. 681. Rensselaer Glass . Factory v. Reid, 5 Bid. SBTI. DO^ 
Unbaek v. Krome, 7 Ibid. 298. The measure of damages in trover for a note is its nominal value, unleM 
fiicts be riven in evidence to invalidate it. IngaUs v. Lord, 1 Cwaesis Rep. 240. 
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ALBANY. DavtSy of which firm the defendant was a member, for JVctr- 
^.^^^^;i^;J^ York. The goods were to be delivered, pursuant to the bill 
KxRHKDY of lading, to the plaintiff and his deceased partner, Stuyley, 
g ^- The vessel arrived off the harbor of New^York, in the month 

of Mar/y 1811, but did not enter the waters of the United States, 
and the master being informed that the non-intercourse with 
Great Britain was again in force, kept her lying off and on the 
harbor, for some days, until instructions were given by the 
owners to proceed to Havanna ; and the defendant went on 
board of the vessel, as owner and supercargo, and sailed in her 
to the Havanna, having been intrusted by the plaintiff and his 
partner with the care of their goods, and directed to sell them 
at what price they would command. The vessel, with the goods 
on board, arrived at the Havanna, in June, 1811. The plain- 
tiff read in evidence an affidavit made by the defendant, on the 
13th July, 1811, after his return from the Havanna to iVet^- 
York, before a notary public, in which he stated that he de- 
posited the goods in question, for sale, in the hands of Vincent 
Gray, merchant, at the Havanna; that the goods were the 
property of George Stuyley fy Co., and that the deponent never 
had any right or property in them whatever, except as agent 
or consignee, and which was conferred on him as one of the 
firm of Strong fy Davis, by virtue of a letter from Stuyley 8f 
Co. ; that he never sold the goods by virtue of the power con- 
tained in that letter, but that an attachment having been issued 
against the property of Strong fy Davis, for. a debt contracted 
by them in the city of New- York, and the deponent having 
notice thereof, Vincent Gray became security for the payment 
of the amount of the attachment, and that the deponent left 
the goods in his hands and returned to Neiv-York. 

At the time of making this affidavit, the defendant said that 
[ • 129 ] *he had left the goods in the hands of Gray, to indemnify hira 
against his liability as security on that attachment. The plain- 
tiff proved that the invoice price of the goods, with interest, 
amounted to 3,942 dollars and 9 cents. 

The defendant then moved for a nonsuit, on the ground that 
the plaintiff had no property in the goods, as they were forfeited 
to the United States, and because he had not proved the value 
of the merchandise at the Havanna at the time of the conver- 
sion : but the motion was overruled, and the defendant gave 
evidence of the value of goods, generally, at the Havanna, of a 
similar kind with the goods converted, about the time of the 
conversion, but gave no evidence of the price at which these 
goods were sold, nor did it appear that they ever had been sold. 
The defendant offered in evidence his discharge under the in- 
solvent act of 1811 , but it was rejected by the judge : And the 
jury, by consent of parties, found a verdict for the plaintiff for 
3,942 dollars and 9 cents, and also found the value of the goods 
at the Havanna, at the time of the conversion, with interest, to 
be 1,972 dollars. The verdict was taken, subject to the opinion 
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of th« Court, whether the plaintiff was at all entitled to recover, albawy, 
and for which of these two sums the verdict should be entered, January, 1817. 

Slosson, for the plaintiff. The shipment of the goods, with ▼• 

intention to import them into the United State$j did not, with- Strohg. 
out any seizure or suit, devest the property by forfeiture.f iiGaiiu'iS^. 

544] 645. 1 
[Thompson, Ch. J. That point has been settled in this Court,t T^^-^- 

and in the Supreme Court of the United Slates. ^The forfeiture nj. *"" ^' 

takes place on the commission of the act prohibited, and by the x Fantauu \. 

forfeiture, the property is immediately devested c^jt of the ch^ jj^' 

owner, before any seizure or suit.] jt^, 293. 

$ 3 Craneh's 

But we contend that the defendant cannot malre the objec- ^' ^^' 
tion here. If a prior forfeiture had been incurred, it might have 
been remitted by the secretary of the treasury ; or he niay have 
thought proper not to enforce the act of congress. If the 
United States leave goods in the hands of the owner, and he 
delivers them to a bailee to do certain acts relative to them, 
the bailee cannot object that his bailor had no property in the 
goods. Possession is prima facie evidence of ownership, and 
is sufficient against all the world, except the "rue owner, and 
*that, in this case, would be the United States. The bailment [ * 130 ] 
was a lawful act, and the bailee is liable under hfs implied con- 
tract arising from the bailment. He cannot set up as a defence 
that the property belonged to a third person : nay, the third 
person^ or the United States, makes no claim of property. Nor 
could such claim be made ; for the property has never been 
within the jurisdiction of the United States ; and the act author- 
izing a seizure has expired, so that if the property were now 
here, it could not be touched by the United States. \\ Besides, ^^^);?^' 
the time limited by the act itself, for making seizures, has ex- j^ u^ sLei! 
pired, and no risht or power of seizure can be exercised. The 
case of Tenant V. Elliott,^ fully establishes the principle for triBot.^PM£. 
which we contend. It was held, in that case, that if A. has '- 
received money to the use of B., on an illegal contract between 
B» and C, he shall not be allowed to set up the illegality ot 
the contract as a defence in an action brought against him for 
the money by B. 

As to the damages, we claim the amount of the invoice price 
of the goods, with interest. In cases of insurance, that is the 
measure of damages. So, in cases of embezzlement of goods 
by the master of a vessel, the owner of the goods is entitled to 
the value at the port of destination, and they would have been 
worth the invoice price in New-YorJc. 

■ 

Colden, and fVelk, contra. The plaintiff has neither the right 
of property, nor the right of possession. By the forfeiture un- 
der the non- intercourse act, it is admitted, that the title was ..|j rjL^ »^ 
devested .ft Is the plaintiff a special bailee, having a right of 293. * 
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ALBANY, possession ? That is not pretended : his right of possession is 
Jaouary, 1817. founded upon ownership* But it is supposed that by a delivery 
Kbrmbdt of the property to the defendant, a new relation was created 
V. between the parties, which gave the plaintiff the rights of an 

owner. The plaintiff having violated the non-intercourse act, 
his property was, ea instanti, gone ; and in trovery the defend- 
ant may set up a title paramount to that of the plaintiff. Being 
in delicto, he can never take advantage of any supposed right 
between him and the defendant to maintain an action. In 
seeking to recover, he shows that he has forfeited all right to 
the goods ; and without having a right, he cannot support an 
t Roberu ▼. action. The United States may bring detinue before seizure.f 
Mod.m!8. c. If ^^^ plaintiff is entitled to recover, it can be only for th<^ 
1 8aik. 213. value of the iroods at the time of the conversion. 

Comb. 96}. 6 ° 

Tenm Rep. 111. 

[ • 131 1 *Slo$s(my in reply. By the late treaty of peace, all the acts 

of congress, relative to non-intercourse, are wholly abrogated. 
Although the property of the plaintiff had become devested by 
the forfeiture, yet he retained the actual possession, and thero 
is no other person asserting any claim or title. He had, there- 
fore, a species of property ; for the violation of the act not 
being wilful on his part, he might reasonably expect that the 
United States would remit the forfeiture, or never disturb his 
possession. Being in the actual possession, he entered into a 
lawful contract with the defendant ; on what ground, then, can 
the defendant set up a paramount title, unless it be that he is 
liable to a third person who has a superior title ? But there is 
now no third person who can have any superior claim or title. 

Thompson, Ch. J., delivered the opinion of the Court. The 
questions are, 1. Whether the plaintiff had any property in the 
merchandise, it being shipped contrary to the non-intercourse 
act; and, 2. As to the rule of damages, if the plaintiff is 
entitled to recover any thing. * 

1. I am inclined to think the defendant is precluded by his 
admissions in his affidavit, and otherwise, from denying the in* 
terest of the plaintiff in the goods in question. Those admis- 
sions were made after the property of the plaintiff must have 
been devested by the forfeiture, if ever it was so ; and the prop- 
erty was taken into possession by the defendant as the goods 
of the plaintiff; and I do not see why the defendant ought not' 
to be estopped, by such admissions, from denying the plaintiff's 
title, as much in a chattel as in lands. Although the property 
might once have been devested by the forfeiture, who can say 
but the plaintiff had, by some means, reinvested himself with 
the right, or procured a dispensation of the forfeiture? It would 
be unjust to permit the defendant to set up a title in a third 
person, after having acknowledged the plaintiff's right, and re- 
ceived the goods as his. It would operate as a surprise upon 
the owners of goods to permit their agents or factors to set up 
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such a defence. In the case of Fontaine v. The Phcenix Lu. Albany, . 
Co., (11 Johns. Rep. 300.) there were no acts of the defend- ^,^^^^1^^^^ 
ants by which they were precluded from setting up property stervs 
in a third person ; and if, in this case, the defendant had not, ^^ 

by his admissions, fully recognized the plaintiff as owner, I see 
DO objections against his setting up the ''^forfeiture. In trover, [ ^^ 132 ] 
the defendant may show property in a third person. 

2. The discharge of the defendant under the insolvent act of 
1811 did not reach this demand, it being founded on a tort. 

3. The rule of damages, I think, ought to be the value of the 
goods at the Havanna at the time of the conversion. The let- 
ter of instructions did not limit the defendant as to price. He 
was to sell, at all events, for what they would command. His 
pledging the goods was the wrongful act which constituted the 
conversion ; and it is a general rule in trover that the measure 
of damages is the value of the property at the time of the con- 
version. The plaintiff is, accordingly, entitled to judgment for 
1,972 dollars. 

Judgment for the plaintiff. 



Sterns and another, assignees of John Keese, and 
Oliver Keese and another, assignees of Stafford, 
against Patterson and others. 

THIS was an action of assumpsit. The declaration contained In an action o^ 
six counts. The first count stated, that on the first of January, ?J^2?ISd ud 
1813, at Quebec, to wit, at Plattsburg, in the county of Clinton, delivered, the 
the defendants were indebted to the insolvents for divers quan- pJ^eJuiatthe 
titles of timber, spars, plank, and boards, sold and delivered goods were ex- 
to them by the insolvents. The second count was on a quan- ^^^'SJj^* 
turn meruit for the same, and the third count for goods sold and dttrini^ the war 
delivered generally : then followed other common counts in ^jfto^x^il 

assumpsit. Cmada, and 

The defendants pleaded three pleas, of which it is only neces- Jelfvered'to Ac 
sary to notice the second, which was in answer to the three first defendant; the 
counts of the declaration, and stated, that at the time the tim- 8!ji"lSr'5lere 
ber, &c,, mentioned in the declaration, was alleged to have exported from 
been sold and delivered, a public war existed between Great ^^^ ^I^^J^ 
Britain and the United States ; that the insolvents were citizens the commence- 
of the United States, residing in the county of Clinton, and the ThS*lfenda"i 
defendants were subjects of the king of Great Britain, residing rejoined that 
in the province of Lower Canada ; and that the said timber, &c. ***^ # t'^o*! 
•were sold and delivered to the defendants at the city of Que- I }^^^ J 
bee, in the province of Lower Canada, the insolvents not having Gj^of actVof 

congress lay* 
menu embarf^ and prohibiting exportation : it was held that the rejoinder departed from the plea. 
T>eparture is fatal on general demurrer, (a) 



la) Vide jLonnnr ▼. 8mUh,4 WauUlTt Rep.9. 
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ALBANY, any license from the government of the United States^ and coo* 

'^*^IIiIf^-ifl3'* ^^^y ^^ ^^ '^^® ^^ ^® ^^^^ ^^^ ^^^^^ allegiance. 

Sterns The plaintiffs replied, that before the declaration or com- 

V. mencement of the war between Great Britain and the United 

ATTKB90H. ^^^^^^^ ^^ ^j^^ ^^ ll^g g^g^ of Juii^, 1812, the insolvents, by the 

permission of the government of Great Britain, and of the prov- 
ince of Lower Canada^ exported the said timber, &c» from the 
United States into the province of Lower Canada, and remained 
and continued with the same in the said province, by the per- 
mission of the government of the province, and until and after 
the commencement of the war, and until and after the sale and 
delivery. 

The defendants rejoined that the time of exporting the said 
goods from the United States was during the continuance of the 
act of congress, entitled " An act laying an embargo on all 
ships and vessels in the ports and harbors of the United States, 
for a limited time," to wit, on the said first of June, 1812 ; and 
that the insolvents, with intent to evade, and contrary to the 
provisions of the act of congress, entitled '' An act to prohibit 
the exportation of specie, goods, wares, and merchandise, for a 
Kmited time," exported the said timber, &c., from the United 
States by water ; by reason whereof, and by force of the statute 
of the United States in such case made and provided, they 
were forfeited to the use of the United States, and remained so 
forfeited at the time of the sale and delivery. 

To this rejoinder there was a general demurrer, and joinder 
in demurrer. 

The cause was submitted to the Court without argument. 

Spencer, J., delivered the opinion of the Court. The plain- 
tiff has demurred generally to the defendant's rejoinder to his 
replication to the second plea ; and the questions are, whether 
the rejoinder is a departure from the plea ; and if it be, whether, 
on a general demurrer, the objection is fatal? There can be no 
doubt that the matters of defence set up in the plea, and the 
rejoinder, are altogether distinct and variant. ' The plea sets up 
an unlawful trading with the enemy, flagrante bello, by the per- 
sons whom the plaintiffs represent, and who were citizens of the 
United States, and that the contract which the plaintiff at- 
[ * 134 ] tempt *to enforce originated in an act of treason. The re- 
joinder sets up a violation of the non-intercourse law as a 
ground of defence. 

The statute concerning amendments and jeofails, (1 N. R. L. 
120.) requires the judges, on demurrer, to give judgment, as the 
right of the cause shall appear, without regarding want of form, 
not specially shown as cause of demurrer ; and the question is, 
whether a departure in pleading is matter of form or substance. 
It is said in Comyn, (tit. Pleader, F. 10.) that before the stat- 
ute of 4th and 5th Ann, 16., of which our act is a tran- 
script, that departure was fatal on general demurrer; but that 
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Mnce the statute, there ought to be a special demurrer, for not- Albany. 
withstanding such departure, the whole matter appears, whereon ^,^^^^^^^^^J^ 
the Court may give judgment. Mr. I'Villiams, in his 3d note to I gardhkr 
Sound. 127., states the same doctrine ; but in a note in 2 Saund. rp^J;^^, 
84. (d.) he corrects himself, and says, that a departure in plead- 
ing seems to be matter of substance, and bad upon a general 
demurrer, and retracts what he had before said to the contrary. 
The cases he refers to in support of the position that departure 
is matter of substance, fully warrant that position. (2 fril. 96. 
1 mis. 122. 4 Term Bep. 504. Willes's Rep. 638. 25. 27.) 



A 



Judgment for Uie plaintiff, (a) 

a) Vide 1 Ckittu on Plead, 6S3. and n. (e.) Munro v. AlUurt, % Caines't Rep. 3S0. 
Spencer v. SotOhmck, 10 Johns, Rep. S59. 



Gardner against Thomas. 

IN ERROR, on certiorari, to the Justices' Court of the city coaru of this 
of New-York. Thomas brought an action ac^ainst Gardner, in 5^1? have juris. 

\ r^ 11 i» ^1 t 1 ^^ « I diction of ac- 

the Court below, for an assault and battery committed on the Uons brought 
plaintiff by Gardner, on the high seas, on board the snow Nav- ^°r/y'/^**"": 

• i»i»irf-^i I i« !••/*• muled on board 

igatory of which (xaraner was the master, and the plamtin a of a foreign 
seaman on *board the same vessel. The defendant below [*135] 
pleaded in bar, that at the time of committing the supposed jesMH, on the 
assault and battery, both the plaintiff and defendant were, and wILreboth'parl 
still are, British subjects., and that the cause of action, if any, ties are foreign- 
accrued to the plaintiff on board the said snow Navigator, a f" jnjrsonaMn- 
British vessel, on the high and open seas, and out of the juris- j«"«« »«« o^ « 
diction of the Court of the said justices, and within the juris- ture, an?foiiow 
diction of the Courts of the king of the United Kingdoms of ^ v^non 
Great Britain and Ireland. To this plea there was a general defiant. 
demurrer, and joinder; and, after argument, the Court below An<! ihouijh 
gave judgment for the plaintiff on the demurrer, overruling the laidinX'^e" 
plea ; and with leave of the Court, the defendant pleaded the laration to be 
general issue, upon the trial of which, judgment was given for ^.,'^** that^'?s 
the plaintiff. "»»"*' of form 

* only, and not 

traversable. 

Cainesy for the plaintiff in error. The plea of the defendant ^ut it rests in 
below was sufficient to bar the plaintiff's action. It gives an- cretion""of the 
other Court in which the matter maybe tried, and which hasju- ^f^*} »<>.«5'- 

^ ' ** cise jurisdiction 

or not, accord- 
ing to the circumstances of the case. 
And where an action was brought for an assault and battery, committed on board of a British vessel, on 



or 
the 




(a) The ease of Jokneon v. Daltan, 1 Cowevft Rep, 543, recognizes the doctrines here asserted, and 
bys down some additional principles in relation to the subject. 
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ALBANY risdiction in the case.f Jurisdiction depends on the place or 
5anuary, i8i7. {{^^ persoH. The assault and battery, in this case, was commit* 
^""^Troksr^ ^d ^y ^^^ Briiuh subject on another British subject, on board 
V. of a British merchant vessel on the high seas. For some pur- 

"^"^'* poses, a ship may be considered as part of the territory of the 
t The Kinff ▼. nation to which she belongs. And if so considered in this case, 
e!!!!?*^ Rep. ^^ action for the assault can no more be maintained here than 
5S3. Rea v. if it had been committed in the streets of London. In the case 
^^' Ma4M. ^^ Bafael v. Verelst,X which will, probably, be cited on the other 
Rep. 24., and Side, the defendant was a British subject, and when he came to 
1 1 H" fiz*«#o ^^g^^^* within the jurisdiction of the Courts of his country, he 
1055. ' ' was held amenable to the plaintiff. And in -Moysten v. Fabri- 
^ Coufp. 261. goi,^ the parties were both British subjects. 

Again; the action is laid contra pacem; and though these 
words may be matter of form, in a case arising within this 
country between two of our own citizens, yet they are substan- 
tial, in a case like the present, arising on the high sea, on board of 
a foreign ship, between two foreigners. The peace of this state 
has never been infringed ; so the words could not be proved. 
19 Johns. Rep, As to the casc of Glen v. Hodges, \\ the plaintiff was a citizen 
of this state, and went into Vermont to reclaim a runaway slave ; 
and though the defendant lived in Vermont^ yet by the consti- 
tution of the Utiited States, the citizen of one state is a citizen 
[ ^ 136 J *of all the United States. Neither the states nor their citizens 
are foreign to each other, in this respect. 

Anthon, contra. The act of the legislature constituting the 
iriV.iJ.L.38i, Justices' Court in the city of iVeu;- Forfc,ir gives to the Court ju- 
^sJ^'iOG^' "s^^ction of all actions of assault and battery, or false imprison- 
ment, committed by masters of merchant vessels on any person 
on board of any such vessel on the high seas, or in any foreign 
port or place where the ship may then be. This is, no doubt, 
a portion of the admiralty jurisdiction. The jurisdiction does 
not depend on the person of the party, whether he be a citizen 
or a foreigner. The only doubt on the subject was that thrown 
out by Lord Mansfield , in Moysten v. Fabrigas; and that 
doubt was removed by the express adjudication of the Court of 
K. B. in Rafael v. Vertlsty that personal injuries are of a tran- 
sitory nature, et sequuniur forum rei; and though the injury is 
laid contra pacem regis, yet that is only matter of form, and not 
traversable : and if any doubt could have existed here, it must be 
entirely removed by the decision of this Court in Glen v. Hodges, 
in which the doctrine of the cases of Moysten v. Fabrigas, and 
Rafael v. Verelst is fully recognized, that personal actions are 
transitory, and sequuntiir forum rei; and the forum rei is wher- 
ever the defendant can be found. 

Caines, in reply. As to this being a portion of admiralty 
jurisdiction, given to the Court below, by statute, that does not 
alter the case. No country legislates but for its own citizens 
US 



OF THE STATE OF NEW-YORK. 136 

■ 

This country does not pass laws for the rest of the world ; or to albanv, 
regalate the conduct of the subjects or citizens of other coun- J*""*'/* *8*''- 
tries. If the legislature had given the Court of Oyer and Termi- gardhxr 
oer authority to try all crimes committed on the high seas, could ^* 

murder committed on board of a foreign ship, be tried here ? 

In Incledon v. Burgess,^ it was held that, in trespass, the 1 2 Balk, 696. 
words contra pacem regis were substance. An action for an 
escape is a transitory action ; but could the sheriff of London, if 
he happened to come to this country, be sued for an escape 
here? 

Yates, J., delivered the opinion of the Court. This cause 
comes up on certiorari to the Justices' Court in New-York. The 
action was for an assault and battery. The defendant pleaded 
*that the assault and battery (if any) was committed on board [ * 137 ] 
of a British vessel upon the high seas, and that the plaintiff 
and defendant were both British subjects, one the master, and 
the other a sailor on board the same vessel. To this plea there 
was a demurrer and joinder, on which judgment was given for 
the plaintiff below. 

The question presented by this case is, whether this Court 
will take cognizance of a tort committed on the high seas, on 
board of a foreign vessel, both the parties being subjects or 
citizens of the country to which the vessel belongs. 

It must be conceded that the law of nations gives complete 
and entire jurisdiction to the Courts of the country to which the 
vessel belongs, but not exclusively. It is exclusive only as it 
respects the public injury, but concurrent with the tribunals of 
other nations, as to the private remedy. There may be cases, 
however, where the refusal to take cognizance of causes for 
such torts may be justified by the manifest public inconvenience 
and injury which it would create to the community of both na- 
tions ; and the present is such a case. 

In Moysten v. Fabrigas, (Cowp. 176.) Lord Mansfield, in 
his opinion there stated, is sufficiently explicit as to the doc- 
trine, that for an injury committed on the high seas, circum- 
stanced like the one now before us, an action may be sus- 
tained in the Court of King's Bench: he only appears to doubt 
whether an action may be maintained in England for an injury 
m consequence of two persons fighting in France, when both are 
within the jurisdiction of the Court. The present action, how- 
ever, is for an injury on the high seas ; and, of course, without 
the actual or exclusive territory of any nation. 

The objection to the jurisdiction, because it must be laid in 
the declaration to be against the peace of the people, is not suf- 
ficient, for that is mere matter of form, and not traversable. In 
Rafael v. Verelst, (2 BlacJc. Rep. 1058.) De Grey, chief jus- 
tice, says, that personal injuries are of a transitory nature, et 
sequuntur forum rei; and though, in all declarations, it is laid 
contra pacem, yet that is only matter of form, and not traversable. 
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ALBANY, It is evident, then, that our Courts may take cognizance of 
Juoary, 1817. ^^^^, committed on the high seas, on board of a foreign vessel 
. Saltus where both parties are foreigners ; but I am inclined to think it 
^* must, on principles of policy, often rest in the sound discretion 

r * V^R*\ ^^ * ^^^ Court to afford jurisdiction or not, according to the cir- 
^ ^ cumstances of the case. To say that it can be claimed in all 

cases, as matter of right, would introduce a principle which 
might, oftentimes, be attended with manifest disadvantage, and 
serious injury to our own citizens abroad, as well as to foreigners 
here. Mariners might so annoy the master of a vessel as to 
break up the voyage, and thus produce great distress and ruin 
to the owners. The facts in this case sufficiently show the im- 
propriety of extending jurisdiction, because it is a suit brought 
by one of the mariners against the master, both foreigners, for 
a personal injury sustained on board of a foreign vessel, on the 
high seas, and lying in port when the action was commenced, 
and, for aught that appears in the case, intending to return to 
their own country, without delay, other than what the nature oi 
the voyage required. Under such circumstances, it is manifest 
that correct policy ought to have induced the Court below to 
have refused jurisdiction, so as to prevent the serious conse- 
quences which must result from the introduction of a system, 
with regard to foreign n\ariners and vessels, destructive to com- 
merce ; since it musTt materially affect the necessary intercourse 
between nations, by which alone it can be maintained. The 
plaintiff, therefore, ought to have been left to seek redress in 
the Courts of his own country, on his return. The judgment, 
for these reasons, may be deemed to be improvidently rendered 
in the Court below, and is, therefore, reversed. 

Judgment of reversaL 



Saltus and others against The Ocean Insurance 

Company. 

/r'"'SI*"^*the THIS was an action on two policies of insurance, the one on 
y^\ ' bein| the cargo, and the other on the freight of the ship Nancy, (both 
[ * 139 ] *ship and cargo belonging to the plaintiffs,) on a voyage from 

oblicred to put 

into' a port of necessity, the cargo, on bring taken out, in order to repair the vessel, ^'as found to be great- 
ly deteriorated, and in a state not 6t to be reshipped, and was, accordingly, sold ; the vessel was repaired 
so as to be able to prosecute the voyage ; the insured cannot recover for a losi of the freight, as the sub- 
iect, akhougfa damaged, still remained in specie, (a) 

Insurance on a cargo of flour and com ; a part of the cargo was thrown overboard for the preservation 
of the ship and lading, in a storm, by which the residue was greatly deteriorated, and the vessel having 
put into a port of necessity, was found to be unfit to be reshipped, and was sold : it was held that the in* 
sured was entitled to contribution for the com thrown overboard, but that the-iusurer was protected by the 
memoraniium from any loss on what remained in tpecie, although it had been reduced, by tea damage, to 
less than half its value, (b) 

(a) Vide Columlna hu. Co. v. CatleU, \t ^Vheat. 383. 

\b) Vide Wadstcorth v. Pacijic Ins, Co. 4 WtndeWs Rep, 33. TreadweU v. Union Tns. Co. 6 Cow 
Rep. ZIO. Buchanan v. Ocean Ins Co. Ibid. 318. Mercadier v. Chesapeake Ins. Co. 8 Cranckf 39. 
Sforeau v. United States Ins. Co. 1 Wkeai, 519. 
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f 
New-York to Lisbon. The cause was tried at the New-York Albany. 
sitttogs, in November, 1815, before Mr. Justice Spencer. ^.^^^X^^^J^ 

The cargo of the vessel consisted entirely of rye-flour and saltus 
Indian corn ; the policy on the cargo was an open policy, un- >• 

derwritten by the defendants for the sum of 12,000 dollars, and 
containing the usual printed memorandum ; that grain of all 
kind^, &c., and all articles perishable in their own nature, were 
warranted free from average, unless general. The policy on 
freight was a valued policy, and was underwritten for the sum 
of 10,000 dollars. The ship set sail on the voyage insured on 
the 23d oC April, 1813, from the port of New- York, and put to 
sea on the 26th. On the 29th of April she encountered a very 
violent storm, which lasted several days, during which time the 
vessel labored and strained very much. The next day, it was 
feared that some of the corn had been wet ; and on the 2d of 
3//zy, the storm having increased, the ship heeled so much as to 
render the pumps useless, and was afterwards thrown upon her 
beam ends, and so remained for several minutes ; and it was, 
upon a consultation between the captain, oflicers, and crew, 
thought necessary to cut away the mainmast and fore topmast, 
which was immediately done, and the ship righted ; but in a few 
hours after came on her beam ends again, and so remained three 
or four days : the next day the tiller and rudder, with the rudder 
case, and the rudder braces at the bottom, were carried away, 
which caused the ship to leak badly, she at the same time heeling 
so much that pumping was ineffectual. On the 4th of May, for 
the purpose cf lightening the ship aft, and in order to raise the 
stern, where the leak appeared to be, for the purpose of stopping 
the leak, a large quantity of flour and corn were thrown over- 
board from the run and after-hatchway, by which means the 
leak was found, and principally stopped; but in consequence 
of this the ship was brought so much by the head, as essentially 
to injure her cargo by the quantity of water in the forehold. 
On the night of the same day, the larboard main channels, with 
the principal part of the bulwark, with some of the rails, were 
washed away, and part of the cargo was thrown overboard, out 
of the forehold, in order to lighten the ship forward. About 
the 6th of Mai/y the weather moderated, and jury masts were 
put up, and a steering oar made, and on the 18th the vessel 
arrive i at Newport, in the state of Rhode-Island. A survey of 
the vessel was there held, *and all her cargo was discharged, in [ * 140 J 
order to repair her, the greater part of which was materially 
injured, and some of it had become putrid. The cargo was not 
in a state to bear transportation, and required great care, after 
being unloaded, to preserve it from further deterioration. The 
whole of it was sold at Newport; and on the 28th of Jidy, the 
vessel was fully repaired, and in a state to proceed to sea, but 
did not, however, prosecute this or any other voyage. 

A verdict was taken, by consent of the parties, for the plain- 
tiff, for 22,000 dollars, subject to the opinion of the Court ; and, 
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ALBANY, in case of judgment for the plaintiffs, for either a total or partial 
Jaimarj, 1817. j^gg^ ^^ amount was to be subsequently adjusted. 

8a LTD t 

V* Coldenj for the plaintiffs. 1 . Here was a total, and not an 

XAH 11S.C0. jjygyagg i^gg q{ ^||g cargo, and the plaintiffs are entitled, there- 
fore, to recover for a total loss, under the memorandum. The 
loss, both in quantity and value, is more than one half of the 
subject insured, so that there is, clearly, a technical total loss. 
But it will be said, that is not sufficient; that there must be a 
physical total loss, or an absolute destruction of the thing, to 
entitle the plaintiff to recover for articles within the memo- 
randum. 

This doctrine originated with Lord Mansfield, in the case of 

t Marsh on Int. CocJcing v. Fraser^f and it was adopted by this Court in £06 

^.mSi*'^^"^ Boy v. Gouvemeur,X and in MGratk Sf Higgins v. Church.^ 

1 1 Johsu, Cas. IC however, it can be shown that the opinion of Lord Mansfield 

<tt« has been subsequently overruled by the Courts in England^ we 

\uv 21?*""'' venture to hope that this Court may be induced to review its 

* former decision. Lord Mansfield says, "If the commodity 

specifically remains, the underwriter is discharged." But if 

this is not, in principle, an average loss, it is difficult to discover 

any reason for a distinction between a physical and a technical 

total loss. 

17 Term Rep, In Bumet V. Kensington,\\ Lord Kenyan says, " With regard 

^^^' to Cocking and Eraser, it is sufficient to say, that there was a 

stranding in that case. What was there said was, likewise, an 

obiter dictum ; and I cannot subscribe to the opinion there given, 

that ' if the commodity specijicallu remain, the underwriter is 

V 3 jftw. A* discharged.* " And in Dyson ana others v. Rov>croft,^ Lord 

jSbnrA on I ^^^^^^^9 ^*^*^> ^^^^ ^^^ ^^^^ ^f CocTcing V. Eraser was the only 

338. ' ' thing that raised a doubt in hia mind ; but the authority of 

[ * 14 1 ] that ^case was much shaken by the observations of Lord Kenyan, 

in Burnet v. Kensington. The case of Dyson v. Rotvcroft is 

perfectly analogous to the present, and the reasoning of Lord 

Alvanley shows, most clearly, the incorrectness of the dictum 

of Lord Mansfield, in Cocking v. Eraser; and though this 

Court, in Le Roy v. Gouveiiieur, MGrath v. Church, and 

W 3 CaineM'M Neilson V. The Columbian Insurance Company,ff decided ac- 

Rep, 108. ^ cording to that case, yet in Jndah v. Randcul,Xt where the policy 

^SiJeiinE^or ^'^'^^ '' ^^^ ^^ avcragc," &c., on a chariot, on deck, and the 

3M. ' box of the carriage was thrown overboard, the Court decided, 

that as more than half the value of the thing was lost by the 

jettison, there was a total loss, for which the insurer was liable. 

This case is not reconcilable with the other decisions ; and if 

the case of Dyson v. Rowcroft is now to be considered as the 

law, it completely overrules that of Cocking v. Eraser. Mar- 

ff Onlnf.238. shall, in his treatise,^^ does not, in the least degree, question 

the correctness of the decision in Dyson v. Rowcroft, but lays 

down the doctrine of that case, as if it was settled law, that " if, 

by the perils of the sea, any of the enumerated articles be so 
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damaged as to be of no value, though they remain in specie, Albany, 
this will be total loss, against which the memorandum will not ^^^JJil^^^J^' 
protect the underwriters." (a) Saltus 

2. If the plaintiflfs .are entitled to recover, ^on an average ^ ^- 
loss only,) then we say, that on the principle laid down in the 

case of MGrath fy Higgins v. Churchy they must recover for 
the whole damage, as it arose in consequence of what was done 
for the general safety. 

3. At any rate, the plaintiffs must recover the value of the 
goods thrown overboard. 

*As to the policy on freight, which is valued, the plaintiffs [ * 142 ] 
claim a total loss, on the ground, that the subject was so dete- 
riorated by the perils of the sea, that if carried to the place of 
its destination, it would not be worth the freight. 

Chifin, contra. 1. As to the claim on the^re^A^ policy : the 
case of Griswold v. The New" York Insurance Company, \ is 1 3 Johm. JUj^ 
conclusive. The vessel was repaired in season, and capable of ^'' 
proceeding on her voyage, and truing freight. The insurers 
undertake merely, that the vessel shall be in a condition to 
earn freight. 

2. As to the policy on the cargo : we say, that as the subject 
of the insurance specifically remained, the insurers are not 
liable, there not being a total loss within the memorandum. 
This point has been solemnly and definitively settled by this 
Court, in the cases which have already been cited, of Le Roy 
V. Gouvemeur, MGrath fy Higgins v. Churchy and Neilson v. 
Columbian Insurance Company, The case of Dyson v. Rowcroft 
Diay be distinguished from that of Cocking v. Praser ; but even 
if there was any collusion between them, the latter has been 
adopted as the law here. The decision of the Court of K. B,, 
in the late case of TTiompson v. The Royal Exchange Insurance 
Companyjf, contains the same doctrine, and confirms the au- 16 Eatt, S14. 
thonty of the case of Cocking v. Fraser, 

[TuoxpsoK, Ch. J. It is important, that when questions of 
commercial law are once solemnly settled, that they should, 

{a) Parkf in the Mixth and much improved edition of his excellent work on insorance, 
(p. 151—155.) enplains and defends the decision of Lord Mantjietdf iu Cocking v. Fraser^ 
in the most satisfactory manner; and shows, that when the facts of the two cases are fully 
understood, it is not in hostility to the case of Dyson v. Rmocroft. In the latter case, 
Uit thip was so mucft dmnaged qjt to be unable to proceed on fur voyage , and toot accord' 
iM^y told; and in Burnet v. K^nsingtonf there was a stranding, neitner of which facts 
exisled in the case of Cocking v. Fraser. The doctrine of Lord Mansjield, in the case 
of Cocking 'V, Frater, is thns stated bjr Mr. Park : '* If the commodity (beinjj^ one of the 
enmneraled cargoes) specifically remain, though it may be so damafed as to render it, 
on that account, the suojeet of total loss, if it had not been included m the memorandums, 
the uaderwriter is discharged, becanse there has neither been a stranding^, nor has the 
Toya^ of the ship been put an end to by euiy of the perils mentioned in the policy, but 
because the assured did not choose, on account of the state of the car^, to proceed lo 
the port of destination." Thoufffa the observations of Lord Alvanley appear irreeooci- 
lahle with the opinion of Lora MansAeldf it is reasonable to infer that the fact of the 
voya^ having- been defeated b^ one o*f the perils insured against entered into the consid- 
ctation of the Court of G. B., m deciding that there was a total loss ; and Chambre, J., 
•ays, " The cargo bein» necessarily thrown overboard, and the ship being unable to pro- 
CCM, tins made a compMe end of me tfoyage** 
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ALBANY, where no principle has been violated, remain undisturbed. Eve 
\^^^^![^^J^ if Lord Alvanley doubted, or overruled the doctrine of Lord 
Saltus Mansfield j we should not think it proper, after the point had 
OcxamIns Co ^^®®^ ^ solemnly and deliberately settled by this Court, to change 
the law, to suit the varying opinions of judges in England.] 

Here is no loss of voyage, independent of the deterioration 
of the cargo. 

3. As to the average loss: we do not deny that the plaintiffs 

are entitled to recover, but insist that it can be only for their 

proportion of the goods thrown overboard, or the jettison. For 

the plaintiffs being owners of vessel, cargo, and freight, they 

can recover only the portion which the defendants would be 

bound to contribute to tli^jettison. 

[ * 143 ] ''^he plaintiffs, if they claim more, must show, clearly and 

conclusively, that all the damage which happened resulted from 

t Parkin v. the jettison.f This, we contend, has not been done. (Here 

Cm^\ Re^. ^® entered into a particular examination of the evidence.) 

Wells, on the same side, was stopped by the Court. 

S» Jones fjuti.y in reply. In Saltus v. The Ocean Insurance 
t 12 Jofim. Company, % the Court consider the state of the cargo as affording 
Rep. 107^112. ^ reason for not hiring another vessel to proceed with it to its 
port of destination. '^ Admitting," says Mr. Justice Yates, 
'^ that it would be the captain^s duty, with an ordinary cargo, to 
procure a vessel at CorJCy to send it on, no such obligation 
could possibly exist in this case, as the situation of the cargo 
rendered a re-shipment improper." So, in Dyson v. Rotccrdfty 
the dangerous state of the cargo rendered it necessary to throw 
it overboard, and the voyage was, therefore, defeated. 

As to the general average : every loss or damage that may 
fairly be regarded as a consequence of the jettison, or the acts 
done for the safety of all, ought to be deemed general average. 

Yates, J., delivered the opinion of the Court. There can 
be no claim for a total or partial loss on the policy on the freight j 
as the vessel was repaired in season, so as to be in a capacity 
to earn freight. She arrived at Newport on the 19th of May, 
and a survey was made the same day, in consequence of which 
she was unladen, and immediate measures taken to repair her, 
so that by the middle of July she was (as stated in the case) 
in a good condition ; and on the 28th of the same month she 
was in a situation to proceed to sea. Being thus seasonably 
ready to prosecute the voyage, if the owners had been disposed 
to do so, the insurers on the freight policy were completely 
exonerated. 

In Griswoldv, The New-YorJc Jns. Company, (3 Johns, Rep, 
328.) this Court says, if the owners had consented, the plaintiff 
would have been bound to proceed and run the risk (against 
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which risk the defendant had insured by the policy) of losing Albany. 
the freight) by the loss of the cargo, in the course of the voyage, •'">"»''y» *8i7. 
orof earning freight, by its safe arrival or delivery at the port ^^"sIlto^^ 
of destination, without regard to the state or condition of the ' ^• 
•cargo at the end of the voyage. This is conclusive on this **" "**^* 
poinL [*144] 

The decision in the case of Salttu v. The Ocean Bis. Comr 
pony, (12 Johns. Rep. 107.) appears to be, in some measure, 
relied on by the plaintiff's counsel, but it does not militate 
against the principles which must govern the decision of this 
cause. On an examination of the report of that case, it will 
be found that the situation of the vessel, and the consequent 
duty of the master, was the important inquiry. The question 
was, whether the master was bound to find another vessel, to 
carry the goods to the place of destination, elsewhere, out of 
the port of distress, or out of a port immediately contiguous ; 
and it was held that the captain was not obliged to travel sixteen 
miles, the distance between Kinsale and Corkt to procure another 
vessel. The counsel for the *plaintiff attached too much 
importance to the remark made as to the situation of the cargo, 
and its re-shipment. It was mentioned, merely incidentally, as 
questionable, whether, in consequence of the peculiar situation 
of the hemp, the master, who acted in good faith, admitting that 
it would have been his duty, with an ordinary cargo, to procure 
a vessel at Cork, would not have been justified in not procuring 
one. The observation was not necessary, and might have been 
omitted ; but it affords no ground to infer that the Court meant 
to decide that a damaged cargo, at any time, would authorize 
an abandonment of the voyage, so as to entitle a recovery on 
the freight policy, where an opportunity to earn the freight 
had existed, or on the cargo policy, notwithstanding the mem-' 
orandum. On the contrary, the principle cannot now be ques- 
tioned, that the fidelity and vigilance of the captain, in the 
course of the voyage, without regard to the diminution in value 
of the cargo, where the articles specifically remain, is the 
correct test as to the claim of freight on a policy like the present. 
In 4his case, the vessel was ready for sea, and the freight might 
have been earned ; but it has not been done. This must be 
deemed a sufficient protection to the defendants, as under- 
writers, who cannot be made liable for the freight, because the 
deteriorated state of the cargo rendered a sale necessary. 

No claim can be sustained for a total or a partial loss on the 
cargo policy. It consisted of perishable articles included in 
the memorandum, and it was not lost, excepting the articles 
thrown oveiboard to lighten the ship< The defendants, there- 
fore, *are only liable to pay their portion in contribution towards [ • 145 ] 
the value of the articles which constitute the jettison, a prin- 
ciple repeatedly recognized by this Court. (I Johns. Cos, 226. 
1 Caines, 196. 3 Caines, 108.) 

The plaintiffs, however, seek to recover for a total loss, on 
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ALBANY, the ground that the corn was deteriorated to more than a moiety 
^y^^^^l^^^J^ of its value, but the rules applicable to a technical total loss, 
Saltdi do not apply to this cargo. It consisted of articles within the 
Oc ^i Go *'^^'"^''<"^*<^9 ^y which the underwriters are exempted from all 
' average loss, unless general, so that if there was a technical total 
loss of the cargo, the defendants would be protected by the 
memorandum. What shall be deemed a total loss within the 
meaning of the policy is the important inquiry. On this subject 
the Courts of K. B. and C. P., in England, are Somewhat at 
variance. In Cocking v. Frattr, {Marsh. 227.) Lord Mansfield 
held, that there was no total loss of those articles as long as 
they specifically remained, but that there must be an absolute 
destruction of them to make the underwriters liable. In Dyson 
V. Rowcroft (3 Bos. fy Put. 474.) the Court of C. P. held, that 
where the cargo was so deteriorated as to be worth nothing, 
there was a total loss, although it specifically remained. We 
have adopted the doctrine of the King's Bench. In Z«e Roy 
V. OouvemeuTy (1 Johns. Cos. 226.) it was held, that there 
must be an actual total loss, as distinguished from a technical 
total loss, in order to make the underwriter answerable. In 
Magrath fy Higgins v. Church, (I Caines, 212.) the above 
decision is sanctioned and enforced ; and it is there said that 
the memorandum prevents th6 loss from being total, unless the 
article has been burnt, sunk, captured, or otherwise completely 
destroyed. This case also shows that a total loss, by reason of 
the loss of voyage, does not apply to aV>ase where the cargo 
consists of articles within the memorandum. In Cocking v 
Eraser it is said, that in common cases where the voyage is 
obstructed, and not worth pursuing, it is a total loss, but th^ 
memorandum goes on the idea that the insurer is not to be 
liable for any damages, however great, while the subject exists. 
In Neilson v. The Columbian Ins. Company, (3 Caines, 108.) 
it is said, that so long as the corn physically exists, there could 
not be a total loss ; and, though good for nothing, the under- 
writer was not liable, but protected by the clause in the mem- 
orandum. From these cases, it is evident that the plaintiff 
[ * 146 J cannot ^recover on the ground of a total loss, in consequence 
of the deteriorated state of the cargo, or the loss of the voyage ; 
unless, then, the injury is the necessary consequence of the 
jettison, the extent of the recovery cannot exceed the amount 
of the contribution towards it. 

It appears, that on the 30th of April serious apprehension was 
entertained with regard to the situation of the cargo ; for between 
that period and the 4th of May, the ship, by the violence of the 
gale and sea, was knocked down upon her beams, and the leak 
in the stern was discovered, the masts were cut away, and the 
rudder carried off. All this took place before the articles were 
thrown overboard. There are no reasonable grounds to sup-^ 
pose, that the injury to the cargo was the necessary consequence 
of the jettison. The defendants, therefore, can be made liable 
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for no more than their contribution or proportion towards the Albany, 
jettison^ for which amount, on being ascertained according to Jan"*'^* ^s*^- 
the stipulation in the case, the plaintiff is entitled to judgment. grates 

V. 

Judgment for the plaintiff, accordingly. Delaflaikk. 



Graves and others, trustees, &c., of Worrall and « 
Williamson, absent debtors, against Delaplaine. 

THIS was an action of assumpsit brought by the plaintiffs, Whore D., a 
trustees under the absent and absconding debtor act, for the S?i^'' «riftf tJi" 
creditors of fVorraU fy Williamson^ merchants, in Liverpool^ by his &geui[ 
in the kingdom of Cheat Britain, to recover from the defendant ^,"}.^ * ^®*" 
a balance of account alleged to be due from him to Worrall chant in Nw- 
9f Williamson. The defendant pleaded non assumpsit^ with ^^j^ ^Jj*""? 
notice of set-off. The cause was tried before his honor the of the non-inter- 
chief justice, at the New-York sittings, in April, 1816. "^^^ ^""uJud 

The agent of Worrall Sf Williamson, on the 17th of No- states, for the 
vember, 1809, chartered of the defendant, at New-York, the f"J2^*®jj„ ""^ 
ship Columbia, for a voyage from Nfiw-York to Fayal, at cer- /^r* fmm 
tain stipulated rates of freight. The charter-party contained p^^^^ ^ 
the following provisions :— <^ The ship is to be got in readiness be^ uansferred 
*for sea without any delay, and by the 23d instant, if possible. [ * 147 ] 
On her arrival at Fayal, if the vessel in which the cargo is to another ves- 
intended to be re-shipped should not be there, the vessel is to J^y^^ ^ E^Hg- 
remain with the cargo on board (if the laws and regulations of land, a, can 
the island of Fayal will permit it) for 30 days, after which it S^ioL^Vin'S 
shall be discharged without the least delay ; or, should the B. for any bai- 
captain deem proper to lay longer than the 30 days, and the ^Hi^ due "to 
agent or consignee of the cargo at Fayal, assent to it, 40 dollars h«m upon this 
per day is to be allowed for demurrage, for each and every>day the llhotrbSJi^u* 
ship shall be so detained by consent of thB master. It is un- i«^i and void. 
derstood, if the Columbians cargo is discharged immediately on a person who 
her arrival at Fayal, no allowance is to be made for the whole has become a 
or any part of the 30 days, above stated, by the owner. It is bTOndSchargcd 
ako understood, that the freight will be placed by Worrall fy «> Gnat Bnt- 
Williamson, of Liverpool, to the credit of John F. Uelaplaine, on who^pr^ny 
learning of the arrival of the Columbia at Fayal, and that he is '» **»•» state an 
hereby authorized to draw on them for two thirds of said freight, rwued"*"under 
he giving Worrall Sf Williamson orders to effect insurance on **»« absent and 
the Columbians freight from New-York to FayaL John F, De- debtwactfcan- 
laplaine agrees to ship in her a quantity of ffoods, if I think ^^^ ^ » ^^- 

^ '=> '^ -i J o ' ness m favor of 

his trustees im 
der that act, althmi^ he has relcpsed bis interest in the surplns of his estate to bis assignees m Ortat 
Britain, and to his trustees here, {b) 

(a) Utica hts. Co. v. Kip, 8 Cow. Rep, 20. Amory v. JIPOrmTf 11 Jofuu. Rep. f87. Oristoold >. 
iVaddin^^on, 16 John*. Rep. 438. Armstrong v. ToUn, 11 Wheat. 258. Executart of Cambioto ▼. 
MagUCt Assignees, 2 Wash. Ore. Rep. 98. 

(b) Barley v. Osbom, 2 WendeWs Rep. 927. HoberUon v. Bmitk, 18 Johns. Rep. 459. 
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ALBANY, proper, equal to 400 barrels, to be heavy freight." The de- 
^^IJ^JJT^^^J^- fendant shipped on board of the Columbia two hundred tierces 
Urates of flaxseed on his own account. After her arrival at Fayal^ 
V- and a considerable delay in waiting for the arrival of a vessel 

from England^ the defendant's flaxseed, as well as the residue 
of the cargo, was put on board of a vessel which came from 
England for the purpose of taking it, and by which it appears to 
» have beeif conveyed to England, It appeared that the cargo 

• was shipped at New-YorJcy with the express view of being sent 
to England by the way of FayaL The defendant was charged in 
the account current of Worrall fy fVilliamsony among other 
things, with the amount of bills drawn on and accepted by them, 
on account of the freight of the Columbia^ and was credited 
with the net proceeds of the freight of his shipment of flaxseed. 
The plaintiffs offered to read in evidence the deposition of 
W, Jones^ jun.y taken under a commission ; and the defendant's 
counsel objected, on the ground that the bills of exchange men- 
tioned in the debit side of the account current annexed to his 
deposition, and the payment of which the deponent's deposition 
was intended to establish, ought first to be produced and proved ; 
but the chief justice allowed the deposition to be read, subject 
[ * 148 J *to all objections. The witness stated that he was, by oc- 
cupation, a book-keeper, and that his knowledge of the payment 
in the debit side of the account was by means of his being 
the clerk of fV, fy W. in their counting-house, at the time, 
in Ldverpooly being chiefly employed in keeping their books. 

The items in the debit side were for two bills of exchange 
accepted and paid by fV. fy fV. and 98/. 3s. 4d, paid to Cap- 
tain Hazard for primage and cabin freight. The defendant 
objected that the bills of exchange ought to be produced and 
proved ; that he had, previous to the trial, given notice to the 
attorney of the plaintiff* to produce them ; but the chief justice 
overruled the objection. To show that the bills had been paid 
by the order or on account of the defendant, the plaintiffs offered 
the depositions of Worrall fy fVilliamsony taken under a com- 
mission. 

It appeared that commissions of bankrupt had issued against 
Worrall fy Williamson, in England^ and that they had obtained 
their certificates of conformity ; and that previous to their testi- 
mony being taken, they had released to the assignees of their 
estate, in Great Britain^ and to the plaintiffs, their interest in 
the surplus of dividends of their estate in Great Britain, and 
in the state of New^Yorky respectively. The depositions were 
objected to on the ground, that the English certificates did not 
exonerate the witnesses from their debts here, and that their evi- 
dence went to create a fund for such exoneration ; and on this 
ground they were excluded by the chief justice. 

The plaintiffs then read in evidence the affidavit of the de- 
fendant, made by him for the purpose of resisting the motion 
made in this Court, in May term, 1814, for the commission 
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under which the deposition of W. fy W. was taken. In this Albany, 
affidavit the defendant stated, that he was a native of and res- ^*»"*^/» '^^'7. 
ident in the city of NeuhYorky and in November, 1809, con- gravks 
tracted with the agent (De Jough) of W. Sf fV, to let to freight -^ v. 
a vessel, Hazard master, for a voyage to Fayal, and to ship on "^^'•*"*'=- 
board a part of the cargo to be consigned to JV. fy W, ; and it 
was agreed that certain bills of exchange on JV. fy W. should 
be accepted and paid by them on account of such*freight and 
consignment ; and that the demands of the parlies in this suit 
rose entirely out of the aforementioned contract and arrange- 
ment ; and that the plaintiffs, in their right as trustees, pro- 
duced a claim against him on account of the bill above men- 
tioned, the payment thereof, and some charges in respect to 
the business. 

*The plaintiffs also proved, by their attorney, that before the [ * 149 ] 
commencement of the suit, he furnished the defendant's attor- 
ney with an account current similar to the one annexed to the 
deposition of Jones. 

The defendant then claimed under his notice of set-off, and 
read in evidence the agreement of charter-party, for the ship 
Columbia, dated 17th of November, 1809, not under seal, and 
signed by J. D. Jough, and the defendant ; and it being object- 
ed that fV. fy fV. were not parties to this instrument, and that 
it did not appear to have been made in their behalf, or by virtue 
of any authority derived from them, the defendant, to show that 
fact, produced and read in evidence a letter offV.fy fV., address- 
ed to them, dated 2d of January, 1810, in which they say, 
*' Your esteemed favor of the 25th of November last, has been 
duly handed us by our agent, and it is with particular pleasure 
we perceive his having arranged with you for the charter of the 
Columbia, Hazard, from New- York to FdyaL We thank you 
for permitting the freight to pass though our hands, and we 
beg you to be assured that your valuation, as stated, will receive 
prompt protection whenever they appear." 

The defendant proved the shipment of the goods, the amount 
of freight according to the charter-party, and the demurrage at 
Fayal, and the price of flax-seed in Liverpool, at the time of 
its arrival there, &c. 

The counsel for the plaintiffs objected, that as it was in evi- 
dence that the set-off arose under a transaction in breach of 
the non-intercourse law, which was in force at the time when 
the shipment was made, no part of it could be allowed. The 
counsel for the defendant then urged, that as Worrall fy fVilliam- 
son were parties, through their agent, to the same transaction, the 
claim, of the plaintiffs, being in their right, was not maintainable, 
and the chief justice ruled accordingly. A verdict was taken, by 
consent, for the plaintiffs, for the balance stated in the account 
current of Worrall if Williamson, with interest, subject to the 
opinion of the Court on a case containing the fiicts above 
stated. 
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ALBANY, CaineSy for the plaintifls. That the plaintiffs were duly au* 

January, 1817. thofizcd to sue, being a conceded point on the part of the de- 

Graves fendunts, he should proceed, (2dly.) to show that their demand, 

V. as stated in the account current, was proved-; and this second 

ELAPLAiifx. p^jj^j^ |jg contended, was supported on two grounds : 1st. Thai 

the judge, at the trial, was not correct in not requiring the pro 
[ * 150 ] duction *of the bill of exchange in this action, which was not if 
recover the amount paid on them by the acceptors ; and, 2dly 
Because the payment of them being proved from the evidence 
in the case, their existence, and the order to pay, in behalf of 
the defendant, was necessarily included in the proof. 

As to the production of the bills, he said, the instrument itsell 
was never required to be adduced, unless, (1.) when it was the 
foundation of the action, that is, declared upon ; (2.) when it 
was in the hands or power of the plaintiff; (3.) when in the 
hands of the defendant, and could be called for ; or, (4.) when 
in the hands of some third person, who might, by compulsory 
process of the Court, as a sul^na duces iecumy be obliged to pro- 
duce it. None of those principles applied in this case. The 
bills must have passed to the assignees of the acceptors in 
England, under the commission of bankrupt sued out against 
them there. They could not be in the hands of the plaintiffs, 
whose suit was in hostility tp the assignees of Worrall ^ 
Williamsony as it sought to obtain a portion of the estate of fV\ 
fy W. to distribute among the creditors here, in opposition to the 
distribution sought to be made under the English commission 
Nor could the bills be supposed to be in the hands of the de 
fendants, since they had passed from him in a course of ex 
change ; nor could a subpoena go to the assignees in England. 

In the present suit, the action was not on the bills, but for 
the recovery of the money paid on them. The payment was 
a fact collateral to the bills, and might be proved aliunde. This, 
he said, was the rule in all cases of collateral facts, as payment 
of rent, for which a receipt had been given, without producing 
t Rwm. on the receipt ;t of the payment of a bill by the admissions of the 
Ejtet, 289. plaintiffjt of a bond, by parol, though an attested receipt was 

i ^G^'iii^ 's ^"^^'■sc^ o^ *^-*§» Had the action been on the bill, the payment 
Rep. le! might have been proved without it,|| as all other facts when col- 
HI Ld. Raym. lateral, though to establish the contents of thebill.lF The bills 
r " c nb N ^f^^n^selves, if produced with receipts endorsed on them, would 
j\Rn"^m. 3 have been no more than prima facie evidence, and further evi- 
r;«ii^. a: p. dence might have been required.ff 

i\PeaJte*s Rep. ^^ ^^ ^^^ payment of the bills, that, he said, was established 
<^- by the statement of the defendant set forth in the case, showing 

their existence, and the order of the defendant to pay them. 
This was also substantiated by the deposition of the witness, 
Jonesy in his answer to the fifth interrogatory, unless the words 
" and chiefly" were read, because entirely, 
f ♦ 151 ] *3. That the testimony of Worrall fy Williamson was im- 

properly rejected. Their evidence was admissible^ 1st. Be- 
130 



OF THE STATE OF NEW-YORK. 151 

cause they had no interest in the subject matter of the suit: ALBATfy, 
2. Because their testimony could not create a fund, in exoner- J*n"«'y^ ^^n. 
ation of themselves ; and, 3d. They were under no habilities. ^""^^^j^^^JT^ 
They have released all their interest, both to the assignees in _ y- 
Engkmdy and to the trustees under the attachment. It was a 
demand arising from a credit they had afforded : this credit was 
the origin of the demand, and preceded the debt ; and it must 
arise where the credit was given, in England,^ As the debt \f^uchan v, 
of tlie drawer of the bill arises where the bill was drawn,! so camjA. n, p. 
the acceptor's demand arises where the acceptance was given. ^- ^\ 
The acceptance is an engagement collateral to the bill ; the BnJn^* \i 
acceptor becoming liable only by the acceptance, whereas the Johns.key. 14S. 
drawer's engagement is on the bill, and the debt of the drawer 
to the payee, endorsee, <&c., arises where the bill is drawn, by 
his drawing. When the acceptance, as in this case, is made 
without funds, the liability of the drawer, or his debt to the ac- 
ceptor arise only on payment, and that must be wherei the ac- 
ceptance is given and discharged. If the acceptance be on 
funds in the hands of the drawee, then it is a debt due from the 
acceptor, before the acceptance, in the place where it is given 
In either case, the acceptance is collateral to, and not on, the 
bill. In the present case, the demand arose on payment of 
the acceptance, and, therefore, in England. If so, the debt 
passed to the English assignees of H\ fy fV., as regulated by 
their domicil,^ subject, however, as a species of property, to ^smv,Warf 
attachment by creditors of the bankrupt in the hands of such ^\*pS' ^ 
of their debtors as might be in the country where the attach- Hmsur, ^h. 
ment was laid, to prevent the transit of the debt to the English -P'-^os. 
assignees. II By this principle, the debtor was in no danger of II 5S^^5** 
paying the same debt twice, because payment under such at- % ^^ Bi"&t, 
tachment, being by coercion of law, is a discharge to the debtor 
of the bankrupt against his assignees, whether the attachment 
be before the commission sued out,1F as in the present case, or ir GhevaUer v. 
after .ft Again ; their testimony was admissible, because they i^^' ^^*^' 
were under no personal liabilities in this country. They were, WMUnev^Mor- 
as stated in the case, commission ^ not importing merchants, resi- (^^ ^ Bmmey, 
dent in England, and had never been in this country. The 
presumption, therefore, was that all their debts arose in E^- 
landj from whatever place the goods consigned to them might 
come. The debts of commission merchants to the consignors 
or consignees *arise where the goods are sold, and then not [ ^ 152 ] 
until after a demand.!^ And, therefore. against a debt due by x^,FerrU ▼. 
a commission merchant, the statute of limitations does not be- ^"^''^'"' 
gin to run until after a demand.^^ There did not appear to be ^ Topham v. 
any debts due from them which arose in this country : it must Braddoek, i 
be presumed, therefore, that no such debt existed. m^* ^ 

The attachment, and proceedings under it, do not afford^ 
even presumptive evidence against this reasoning. An attach- 
ment is not prima facie evidence of a debt arising in the place 
where the attachment issues. For the purposes of an attach- 
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ALBANY, ment, a debt due to an absent debtor is considered merely as f 
^^^l^^y^J^ species of property travelling with the debtor, and, therefore 
Graves liable, as an incident, for the sake of the remedy, in the country 
^- where the principal, the debtor of the absent debtor, resides. 

An attachment, by operation of law, gives corporeality to 
an incorporeality, and thus, for the purpose of a kind of prefer- 
ential justice, to prevent foreigners from drawing from this 
country, in satisfaction of their demands, debts liable to the 
claims of our own citizens. Such debts are, by operation o: 
law, stopped in transitu. But this is no evidence of the origin 
of the debt due by the absent debtor. It is only evidence that 
the debt attached is passing through the country where the 
t Cook V. Lo- attachment is laid.+ An attachment, and a judgment on it, is 
jRovw. 347^ '"^ ^^^ prima facie evidence that the debt arose there ; J nor even 
t 2 Campb. that there is any debt existing which was liable to the attacb- 
^* -*• ment.<5> The facts in the case standing unrebutted, warrants 

Unch^Vmn- ^^^ presumption that all the debts of #. fy W. arose in Eaxg- 
ney'skep.^. land. Their certificate, therefore, is a complete discharge in 
I 1 East, 6. foreign countries ;|| and if so, they had no interest in creating 
jo^''*^*ij^^ a fund to exonerate themselves from a liability, which the facts, 
142. and the law of the case, showed, did not, and could not exist. 

Then, as to the defence, by way of set-off, Ist. Under the 
charter-party. 2d. For money had and received. The char- 
ter-party is res inter alios acta. It is in the name of De Jough 
alone. It is not even stated that he was the agent of W. fy 
W. ; and if he were so, or had named himself as agent, he alone 
If MauH V. would be liable, it being executed in his own name.lT The 

"o£^' 58 '^"^^ ^^ ^- ^ ^' ^'^ "^* ^^^P^ ^^^ charter-party. The styling 

staekpoie v! him agent was a mere descriptio persona; they thank the de- 

MbssR ^ fendant for letting the freight of the Columbia pass through 

Ar/ridson ' \. their hands : had the debt on the charter-party been theirs, 

f * 153 1 they would not *so have expressed themselves. Where a con- 

Ludd,i2Afas8. tract is explicit in itself, it cannot, by parol evidence, or by 

pi^on v.Bin£», Connecting it with a letter not expressly referring to it, be varied 

13 East, 148. or extended.ft Besides, the charter-party was an illegal con- 

N^ior'^^"^ 4 tract, and an express adoption of it is necessary to charge a third 

cIwA,224. person as a party. Fraud is not to be presumed. J J So strict 

It The King V. is the law in this respect, that rather than suppose fraud, it 

c^^!^ti).642. ^*" invert its rules ; and where the omission of an act renders 
a transaction fraudulent, it will oblige the party alleging it to 

^ wuiianu v. prove a negative ;>5»<5> a fortiori, ought he to prove the affir- 

East, India mativo, 

i^?!^*. There was no evidence to support a set-ofF for money had 

and received. W. fy fV. were commission merchants, or fac- 
ro^hvyJon-- ^^"j Selling ou account of their principals, and it was attempted 
ny, Dou^. 132. to charge them for money had and received, by showing what 
HIT Schee v similar goods sold for. This cannot be done, unless an account 
Bhm^^'3i5. of sales is denied, II |[ or an account only of a part is rendered, 
Maannger v. and for the residuo is refused.HH 

„ey,97.' " The account current, a copy of which had been delivered to 
132 
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the defendant's attorney, according to Garros evidence, states ALBANY, 
the credits according to the account rendered. Copies of these Janu^""/! 18*'^ 
accounts of sales were annexed to the deposition of Jones, and ^*"^^Ce^ 
not admitted, because not proved ; but they were not offered to v. 

prove any of the items, but merely td show that they had been *'-*'^^"*- 
rendered, that the defendant might surcharge and falsify. To 
let in the evidence sought for, a delivery to fV. Sf W,, that is, a 
receipt by them, ought to have been shown ; and there was no 
evidence that the flaxseed came to hand, unless from the credit 
given for it. 

There was another reason why the set-off could not be ad* 
mitted. It arose out of an illegal act of the defendant, which 
did not affect the demand of fr. ^ fT., for they were not in 
pari delicto ; and because it was not the same transaction. The 
delictum of the defendant was in shipping merchandise in con- 
travention of the non-intercourse laws, to which he owed obe- 
dience ; but W. fy W. being aliens^ resident abroad, owed no 
allegiance to this country. They could not, therefore, be in 
delicto. To implicate an alien in the ofience against a mu- 
nicipal or revenue law, he must take an active part in breaking 
it; for if his transactions were in the course of his business, 
though he knows the other deals with him, and intends to ap- 
ply the subject matter of dealing in breach of the law, he 
is not affected by it, and may ""^recover on his part of the [^154] 
transaction*! So, though the transaction be in his own t Hoiman v. 

COUniry.J. , , ,. o,. , • ^ H\. Haunetr, 

But when the alien steps out of the hne of his business, and Morris, 3 

aids by packing in an unusual manner, then, and not till then, is ^^^^s.'^' ^' 

he particeps criminis.^ In many cases the principal can recover | Hodgson v. 

when the agent or servant cannot. || Even in colonies of a ^"^r^^ ^ 

mother country, an agreement made in the colony, though con- isi? ' ' 

trary to the laws of the mother country, has been enforced in M Term Rep. 

her tribunals ; as in the case of the sale of offices contrary to the ^' 

statute o( Edw. I.K The importation of a cargo, the proceeds schee ^ UfCs 

of an unlawful cargo, has been ruled to be legal in a citizen ;tf ^p- ^^;^* ^• 

a fortiori the advance on a cargo, made by a foreigner in his '^^'jyatces v. 

own country. Pindar, 2 Mod. 

Again ; the demand and set-off are not the same transaction. ^' GJid^^^% 
The whole of the illegal set-off was a finished act in 1809, be- Mod.f32. ' 
fore the acceptances were in existence, for they were not given ^^"^^.^" 
until Augtut, 1810. The demand, therefore, is totally distinct, Day's Rep'itsG. 
not arising on the shipment, but on a personal mercantile credit 
given to the defendant. The bills were not dependent for pay- 
ment on the funds shipped. Had the goods been lost, and the 
underwriters failed, the defendant would have been liable for 
the amount of the acceptances lent him, as a personal credit 
afforded him. Advances made by a factor are on the joint x^ » ^ti 
credit of the fund and person of his principai.|]; The means pu//^,i2iJ- 
to which he resorted to redeem that credit, were independent Sl'^'^T 
of the debt created by it, and unconnected with it. j. ''^^°'*^' 
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ALBANY, Slossan, and WeUsy contra. 1. The testimony of W. fy W, 
January, 1817. ^gg properly rejected, on the ground of interest, the discharge 
^""^^[^^^^^ under the bankrupt laws of England not being a discharge from 
_ V. their creditors in this country ; and the assignment under the 

' absent and absconding debtor act of this state, leaving them 
still liable, the recovery in this case would go to diminish their 
debts in this country. The evidence clearly shows that the 
t 8 Cainet't debt was contracted here. In Van Raugh v. Van Arsdaln,^ 
Rep. 164. this Court decided, that a discharge under the insolvent act of 
another state was no bar to a suit here, by a citizen of this state, 
for a debt contracted here, and where the creditor has not given 
his assent to the proceedings under such insolvent act. And 
from their liability here the discharge in England cannot exon- 
erate them ; neither can any release by them to their assignees 
discharge this liability. They are as much benefited by creating 
[ * 155 ] *a fund to pay their debts, as by creating a fund which is to go 
into their own pockets. It is not a case of a remote, contingent, 
or evanescent interest ; but the interest is certain, direct, and 
palpable. Neither a bankrupt, nor the creditor of a bankrupt, 
is competent ; for a person cannot be a witness to create or in- 
; PkUHpt't crease a fund in which he is to participate.! If fV. if W. are 
pX«nw^!'ii rejected as witnesses, the plaintiff's right to recover must rest 
signets of In- solcly and cxclusively on the evidence of Jones, who was ex- 
^^hM^ Rn, amined under a commission. He refers to the account current ; 
427. 2 iMiUa, and every material part of his testimony is derived from the 
^p.230^****" b<>o'^s of W, ^ IV,, in his capacity of book-keeper. There 
must be evidence of the existence of the bills, that they were 
drawn by the defendant, and were paid by the drawees ; their 
genuineness and identity ought to have been shown ; but there is 
no evidence whatever of the bills. [Here the counsel entered 
into a minute examination of the evidence.] To supply this 
defect in the evidence, W* Sf W, were offered as witnesses, 
and if they were properly rejected, the plaintiffs cannot recover. 
2. This was an illegal contract, and both parties being in de- 
licto, neither can recover against the other. If the illegality of 
the contract is a valid objection to the set-off of the defendant, 
it is equally so to the claim of the plaintiffs. The demands of 
both parties originated in the same agreement. The charter- 
party, shipment, and bills, are all one connected transaction, 
one entire contract. W. if fV. are parties to this contract ; 
they received the letter of the 25th November, 1809, from De 
Jough, their agent; and in their leiier of the ^d Januaiy, 1810, 
they expressly recognize and adopt the acts of their agent. That 
this is one entire contract, consisting of mutual stipulations, all 
originating from one agreement, is clearly and fully proved by 
the affidavit of Delaplaine, which was introduced and read by 
the plaintiffs themselves. It is a contract to export goods in 
contravention of the non-intercourse law of the United States, 
The plaintiffs, for W. fy W., bring this action arising on the 
contract, and when the defendant offers to set off his demands. 
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iiey make the objection, that the contract is illegal as it re- Albany. 

jpects him, though innocent and legal in regard to fV. fy W. ^,^^^1^^,}^ 

The defendant, they contend, must pay them all that they gbavei 

claim under thi^ contract ; but they are not bound to pay the ^• 

defendant any thing, because he is in delicto^ W. fy fT., it 

is alleged, are British subjects, and not bound by the laws of 

the United * States; but may avail themselves of those laws to [ ♦ 156 J 

deprive the defendant of his rights. Can such a principle be 

admitted for a moment ? If the plaintiffs avail themselves of 

the illegality of the contract, they must take it entire, for better . 

for worse. If it is illegal in part, it is illegal throughout.f f Crawford r. 

No country regards the municipal or revenue laws of other ^^ ji«,.t6^ 
isountries ; but when a plaintiff, whether a citizen or foreigner, 
comes to ask the Court of a country to aid him in enforcing a 
right, arising out of a contract made in violation of the laws of 
that country, the Court will refuse its aid. In Holman v. John- 
saUyX Lord Mansfield says, that it is not in favor of the parties t Cowp. 441. 
that the objection is ever allowed ; but it is founded on the 
principle of public policy, that ex dolo malo non oritur actio. 
*' No Court will lend its aid to a man who founds his cause of 
action upon an immoral or illegal act. If, from the plaintiffs 
own stating, or otherwise, the cause of action appears to arise 
ex turpi catuoy or the transgression of the positive law of the 
country, there the Court say he has no right to he assisted." 
That was an action for the price of tea, sold and delivered in 
Dunkirky in France^ by the plaintiff, a native of that place, who 
knew that it was purchased' for the purpose of being smuggled 
into England, but who had no concern whatever in the smug- 
glings but merely sold the tea to the defendant, as he would 
to any other person, in the ordinary course of business. The 
contract was complete by the delivery of the goods in Dunkirk. 
But Lord Mansfield says, '' If the plaintiff, had undertaken to ' 
send the tea into England, or had any concern in running it 
into England, he would have been an offender against the laws 
of that country." Now, unless the plaintiffs can show that 
there is a material distinction between running goods into a 
country against its laws and running goods out of a country 
against its laws, the case put by Lord Mansfield is perfectly 
analogous to the present case, and the principle laid down by 
him is conclusive. 

It is not pretended that this is not a clear case of a shipment 
of goods, in contravention of the laws of the United States : it is 
immaterial whether W. fy W. were citizens or foreigners ; though 
they did not act against their allegiance, because they owed 
none, yet they acted against the laws of this country, and the 
contract is, therefore, void. The law looks to the contract, and 
avoids it, without regard to the political character or situation 
of the parties. In this respect the parties are in pari delicto. \ *\^t\ 

*In Howson v. Hancock,^ the Court of K. B. said, that not a , ^L « 
case could be found where money paid on an illegal contract, J75 ^ 
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ALBANY, both hemg participes criminis^ an action could be maintained 
^^^;;::3^^ to recover it back. 

Gravks In Monck v. Abcly\ which is analogous to the present case, 

_- ^' the Court of C. B. decided that a foreigner could not recover 

tSBw SpPtiiL ^ premium paid by him on a policy of insurance, where 

35. the voyage insured was in contravention of the laws of Great 

X\ Eatt,96, Britain; and in Vandyck v. HtwettyX Lord Kenyan said there 
was no distinguishing it from the common case of a smuggling 
transaction. Where the vendor assists the vendee in running 
the goods, to evade the laws of the country, they cannot recover 
back the goods themselves, or the value of them. 
f 3 CrancVf In Haunay v. Eve,^ the Supreme Court of the United States 
JUp,%u. refused to enforce an agreement entered into in fraud of a law 
of the United States, though the agreement was made between 
British subjects, who were, at the time, enemies of this country, 
and the object of the agreement was a mere stratagem of war. 
The agreement sought to be enforced in that case was made 
between the master and crew of the vessel, and the plaintiffs, 
who were the owners of the vessel, by affirming the transaction, 
and calling on the defendant to account, were considered as 
I 2 Cmnes't parties to the fraud. In Beldingw. Fitkin,\\ this Court decided 
*^' **^* that an action would not lie on a contract to pay over half the 
proceeds of an illegal contract, though the money arising from 
it had been received by the defendant. This is a strong case 
to show the repugnance of Courts of law to lend its aid to en- 
force claims arising out of an illegal contract. So, in Hunt v. 
J6Jokiu,R€p. Knickerbocker y^ where the plaintiffs were managers of a lottery 
^^' in the state of Connecticut, and having delivered to the defend- 

ant tickets to be sold in this state,4)rought an action o{ assump- 
sit to recover the value of the tickets unsold, on the ground that 
the defendant had made them his own by not returning them 
in time, according to his contract, the Court held that the ac- 
tion could not be maintained, as the contract being to defeat 
the intent of the act of this state against private lotteries, was 
illegal ; and the present chief justice, who delivered the opin- 
ion of the Court, adopts the principle laid down by "Lord Mans» 
field, in Holman v. Johnson, and which was also recognized and 
applied in the CQ.se o( Beldijig v. Pitkin, that a Court of justice 
ought not, in any manner, to assist an illegal transaction. In- 
[ * 158 ] deed, *the principle is so clearly just and reasonable, as to re 
quire no comment or illustration. Above all, the plaintiHs, who 
raise the objectionof the illegality of the contract, to defeat the 
claims of the defendant, ought not to receive the aid of the 
Court to enforce it, in support of their own demands. 
tf 3 Day's Rep. The casc of The United States v. Wells,ff in which it was de- 
^**^- cided that a return cargo of a vessel, which had proceeded to a 

foreign port in contravention of the embargo law of the United 
States, was not liable to condemnation, is in favor of the de- 
nnJohnsMep. fcndant. In Amory v. M Gregor,Xl though the point was raised 
^^^- as to the legality of a contract to convey goods from Great 
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Britain to the Dnited States, during the war between the two alhanv. 

countries, yet that question was not considered by the Court, Ja»»"«fv. imi. 

who decided the cause on a point of pleading. In Clark v. ^^"^J^J^]^ 

Sheef the parties were not in pari delicto. In Clugas v. Pen- ^ v. 

aluna^X the plaintiff was assisting in the smuggling, by packing 

the brandy for that purpose, in Guernsey. So, in Waymell v. I ^'TernTiu 

Reed,^ the vendor, in France, by order of the buyer, having 466. 

packed up the laces in a particular manner for smuggling them $ ^ ^^^ ^p 

into England, and knowing at the time that they were to be 

smuggled, was not allowed to recover the price of them of the 

buyer in England, This case is in favor of the defendant, to 

repel the distinction raised between a citizen and a foreigner. 

The Court held that they would not aid a native of another 

country in carrying into effect a contract made with an English 

subject to violate the laws of his countr/. 

3. But supposing that the Court will sustain this action, how 
does the account stand between the parties ? The plaintiff has 
not proved his demand ; and the defendant claims to set off 
his demands against fV. fy W,, for freight, demurrage, and 
goods. The charter-party stipulates, tliat W, fy fV, are to 
credit the defendant with the freight ; and the arrival and de- 
livery of the goods, and amount of the freight, were proved, 
and the demurrage, being a stipulated sum, has been proved. 
Where goods are delivered to a person to sell and remit the 
proceeds, and he neglects or refuses to render a statement of 
the sales and receipts, Ihis is evidence to a jury under the 
count for money had and received to the use of the plaintiff. 11 H ^''«* v. Has- 

' r 11 ^. 2 Bin- 

neps Rqt. 325 

Platt, J., delivered the opinion of the Court. This is an s. p. Lon^e- 
action of assumpsit to recover a balance of account for moneys Dm^^'iSTi'^^' 
*paid by WorraU Sf Williamson, of Liverpool, for the use of [* 159 1 
the defendant. 

The defendant, under the general issue and notice of set- 
off, claimed a balance of account due to him from WorraU fy 
(Villiamson. The statement of the accounts by the respective 
parties, taken in connection with the other evidence in the 
cause, show clearly that every item of the account was founded 
upon, and arose out of, a charter-party, dated the 1 7th of Novem- 
ber, 1809, and made at New- York, by the agent of WorraU fy 
Williamson with the defendant ; whereby it was stipulated that 
the defendant should furnish the ship Columbia to carry a cargo 
of cotton and other articles, for WorraU fy Williamson, from 
New- York to Fayal^ where the cargo was, by the terms of the 
charter-party, to be re-shipped on board a vessel to be pro- 
vided by fVorraU fy Williamson ; and the defendant was ex- 
pressly authorized to draw on them for the freight and demur- 
rage. The defendant also reserved the privilege of sending, 
by the same ship, {Columbia^) some goods of his own, to be 
consigned to WorraU fy ffiuiamson, and to be sold by them 
for his account ; and under that proviso in the charter-party. 
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ALBANY, the defendant did ship on board the Columbia, on his own ac- 
^y^^^^^l^^^J^ count, 200 tierces of iBaxseed accordingly. The shipment and 
Graves voyage expressly contemplated in that agreement, were, con- 
V- fessedly, in violation of a statute of the United States, 

The charter-party forms the basis of all the conflicting claims 
of these parties, and that being an illegal contract, neither 
party can sustain an action for the violation of it. The bills 
were drawn and paid (if at all) pursuant to the express stip- 
ulations of that original contract ; and as between the parties 
to that illegal transaction, melior est conditio possidentis. 

Although Worrall fy Williamson owed no allegiance to the 
United States, yet, as they cooperated in the act of violating 
our municipal laws, they cannot have the aid of our Courls to 
indemnify them for their losses in that speculation. This i»rin- 
ciple is sanctioned in the cases of Holman v. Johnson, (Cowp, 
341.) and WaymeU v. Reed, (5 Term Rep, 596.) Ilunt v. 
Knickerhacker, (5 Johns, Rep, 327.) Hanway v. Eve, (3 
Cranch, 242.) For the same reason, ex turpi causa, tlie de- 
fendant cannot be aided in recovering the balance which he 
claims. 
L • 160 ] *This ground is decisive on the merits of the whole case, ac- 

cording to the evidence admitted at the trial : but the question, 
whether fVorrall Sf Williamson were competent witnesses for 
the plaintiffs, remains to be disposed of. 

I think their depositions were properly excluded. Their 
discharge under the bankrupt law in* England, with their re- 
lease of the surplus, does not exonerate them from their 
debts contracted here. The proceedings against them aa ab- 
sent debtors, are presumptive evidence that they owe debts to 
creditors residing here ; and, besides, this defendant claims to 
have a balance certified in his favor in this very suit upon a 
contract made by Worrall fy Williamson in this state. The 
object of this suit is to create a fund for the payment of the 
debts of Worrall fy Williamson, They have, therefore, a 
direct and certain interest in the event of this suit, because the 
sequestration of their property, as absent debtors, does not ex- 
onerate them from their debts ; and their release to the trustees 
of the surplus, cannot restore their competency ; Tioti constat 
that there will be any surplus. If the plaintiffs recover in this 
suit, it will increase the fund for payment of debts, for which 
Worrall fy Williamson are still personally liable in our Courts ; 
and if the defendant prevails in his set-off*, and recovers a bal 
ance against them, it will lessen that fund, and increase theit 
personal responsibility. The defendant is, therefore, entitled 
to judgment. 

Judgment for the defendant. 
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Strang against Ferguson. 

THIS was an action of debt on an arbitration bond, contain- Undera ^cncr- 
iog a general submission " of all and all manner of action and ?[ Jhich'ulcre 
actions, cause and causes of action, &c., quarrels, controversies, is no mention 
&c., at any time heretofore had, &c., or depending by and be- JhVwbSio*!f 
tween the said parties." The arbitrators awarded the costs of the arbitniiors 
two suits between the parties, to be paid by the defendant to J?anJiDi?**Rward 
the plaintiflf, and " also, that the said Ferguson pay to the said as to ' those 
Strang all the legal costs of the arbitration between the said ^^^' ^"^^ 
parties, inclusive of the charges of the arbitrators for their ser- 
vices.^' The defendant admitted his liability for the costs of 
suit mentioned in the award, but contended that he was not 
liable for the expenses of the arbitration, that being a matter not 
submitted to the arbitrators. 

The case was submitted to the Court without argument. 

Per Curiam. The only question in this case is, whether the 
arbitrators had any authority to award concerning the c6sts 
of the arbitration. The submission is general; no express 
authority is given on the subject of costs. It is said by Kyd, 
in his Treatise on Awards, (p. 100,) that an opinion long pre- 
vailed, that *under a submission in the common form, arbitra- [ * 162 ] 
tors had no power with respect to the costs of the arbitration, 
because they were something that had arisen since the time of 
the submission ; and many old cases are referred to in support 
of that principle. It seems, however, to be now determined, 

(4) The anthoritv to award costs is necessarily incident to the power of arbitrators. 
Cox V. J^ger, 2 bowtn, 638. 
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NEW. YOUK, thut the power of awarding the costs of the arbitration is nece«- 
May, 1317. ganly incident to the authority contained in the general sub- 
mission of the matters in dispute. (2 Term Rep. 644.) The 
plaintiff is, therefore, entitled to judgment for 71 dollars and 
Mykks. ^q cents, pursuant to the stipulation in the case. 

Judgment for the plaintiff. 



Vklik 



Velie and another, surviving executors of Baltus Velie, 
* against Myers, impleaded with Weeks and Carman. 

Where aperson THE plaintiffs, and other persons since deceased, having, as 

iiijr^diiicxc- executors of Baltus Velie, recovered a judgment against Isaac 

huidin trust lo Weeks, since deceased, in this Court, on the 18th of August, 

iKj dis,,osed of iQQo for 417 dollars and 24 cents, issued a scire faciasy tested 

lor tlie payment ._' ^ r^^ »■ . ii» i *- 

«H addu, with in January term, 1815, against the neirs and terre-tenants of 
iiio pnvity aiid ff^f^^j^g by virtue of which Myers was summoned as terre-ten- 

consent ol inc * </ 

creditor, such ant of a fiouse and lot in Poughkeepsie, the land and tenement 
'^o^d^wiiWn the ^^ Weeks, on the day of docketing the judgment, and appeared 
]2ih section of and pleaded ; and Weeks and Carman, who were summoned as 

"i^jud^'s ^^^^^^ ™a^*^ default. 

itiui exfcutioriM, Myers, in his plea, stated, that on the 16th of February, 1802, 

To J s^ fa- ^^^^^^ was charged in execution on the judgment against him, 
cias against the and was committed to the keeper of the gaol in Poughkeepsie, 
tcnanS'of a dT '" Dutchess countjT, whcre he was detained until the time of 
fendDnt who his death, which happened on the dlst of JtJy, 1814 ; and that 
edin^i'xt'utiiS; ^» ^1^® 3^th of July, 1814, he was justly indebted to the de- 
the defendant fendaut for board, washing, and house-rent, which he had be- 
f • 163 ] fore that *time, at his own request, received of the defendant, 
who was in DOS. in the sum of 1000 dollars, which then remained due; 
^TT.!*! !lf and that he was also indebted to sundry persons other than 

which was ol % * > m iii/'i • n i »■ 

I lie original de- the plamtiffs and the defendant, m smaller sums, whose debts 
lililc^"' docket- against him then remained unpaid ; that on the same day, 
ing the judg: Weeks, with the privity and consent of the defendant, and his 
him"^ pleaded' Other Creditors to whom he was indebted in small sums, sold 
that' A., the and convcyed the house and lot before mentioned, for the pay- 
»n\T"hLitff*"in. ^^^^^ of the defendant and his other creditors, and particularly of 
dei'tcd to him the payment of the defendant ; that the sale was bo7ia fide ; and 
%^^ ^ddiare ^^^^y for ^^^ purpose of making these payments, Weeks, on the 
and to other same day, by deed of bargain and sale, bearing date on that day, 
!^Tm?,Tuh conveyed, in fee simple, to the defendants, Solomon Weeks and 
th^ privily and JR. Carman, the said house and lot, and that this sale was made 
defendant ^ JlJld ^^ ^^^ exprcss purposc and trust of having the same sold and 

hit other credi- 
tors, conveyed the land in question to B. and C, in (rust to pay the debt of the defendant, "and apply the 
surplus in payment of the other debts ; that the land was not of sufficient value tnpay the defendanl':^ debt, 
but that he consented to accept a conveyance of the same in payment an<l satisfaction of his debt, and 
that the same was conveyed to and accepted by him in payment and satisfaction ; this was held a good 
plea under the 12th section of the act concerninf^ jttdgments and executions, anfl that it was unnecesary to 
•et forth who were the other creditors of il., or what was the amount of their debu. 
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disposed of by them, for the payment of the defendant the debt NEW- York, 
due to him, and that if a surplus should remain, it should be ^^J^J^Jf^^ 
applied in payment of other debts, to persons other than the velik 
pkiintiffi ; that the house and lot were not of sufficient value ^^ 

to pay the defendant, and could not be disposed of for a sum 
sufficient for that purpose; that the defendants Weeks and 
Carman finding the value of the house and lot to be less than 
the sum due to the defendant Myers, but that he would consent 
to take a conveyance of the same in satisfaction of his debt, 
Weeks having no other property out of which it could be p&id, 
they, on the 20th of ^ug^u;^, 1814, in pursuance of the purpose 
for which the house and lot had been conveyed to them, and * 
for the payment of the said debt by a deed of bargain and sale, 
on that day, conveyed the same to the defendant in fee simple, 
in payment and satisfaction of his debt, who received the con- 
veyance in payment and satisfaction of the same accordingly, 
and is now seised and possessed of the same under that sale 
and conveyance. 

To this plea the plaintiff demurred, and assigned for special 
causes of demurrer, 1. That the plea did not set forth the 
names of the persons other than the defendant Myers, to whom 
Isaac Weeks was indebted, nor the amount of the said debts 
respectively. 2. That it tendered several and distinct issues, 
upon several and distinct facts, all material in the case. 3. 
That the averment in the plea, that the premises in question 
were sold and conveyed for the purpose of paying the defend- 
ant and the other creditors of Weeks, is too uncertain for the 
plaintiffs to take *any issue thereon. 4. That the plea is double, [ * j H4 ] 
and wants form. The defendant joined in demurrer. 

Oakley, in support of the demurrer, contended, that the sale 
tO Weeks and Carman was void under the statute of frauds, and 
ihe trust intended to be created by that conveyance was inca- 
pable of being enforced. The case did not come within the 
clause of the twelfth section of the act concerning judgments 
and executions.! It certainly did not come within the letter f sen. 36. cK 
of the act, and many evils would result, if the Court should go ^ J^- ^-^ 
beyond the letter, and extend it, by any liberal construction. 
The property in question was not exonerated from the judgment 
of the plaintiffs at the time of Weeks' s death. The legal estate 
was in trustees, and the trust not then executed. Tc^give to the 
statute so broad a construction as to embrace this case, would 
open the door to fraud. 

Bloom, contra. The statute has altered the common law in 
this respect. By the common law, a ca, sa. was the highest 
satisfaction in law, and after the person of the debtor was 
charged in execution, his property could not be taken.:|; No t ^/<^- si. 6 
decisions of the English Courts on a similar clause in the stat- ^^^^-^ 
Qte of 21 Jac. I. c. 24. from which our act was taken, are to be 
found ; but the intent of the act is manifest, and this case, if 
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NEW- YORK, not within the words, is clearly within the intention of tlie 
^25iJ2J][;^ statute. 

KLiE Thompson, Ch. J., delivered the opinion of the Court This 

Mtcrs. case comes before the Court on a demurrer to the plea to a 
scire facias to revive a judgment against Isaac Weeks. The 
plea is founded upon the twelfth section of the act concerning 
judgments and executions, (1 N, it. L, 504.) and contains, 
substantially, every necessary allegation to bring the defendant 
within the statute, and protect the sale made by Weeks whilst 
a prisoner in execution. Some of the matters set forth in the 
plea are mere inducement. The substance of it, however, is, 
that the lands sought to be charged in execution had been bona 
fide sold by Weeks for the payment of debts due from him to 
some of his creditors, and that this was done with the privity 
and consent of Myers, the creditor, and in discharge of his debt. 

It is no objection to the sale made by Weeks that it was in 
trust for the payment of Myers and his other creditors. The 
[ * 165 ] *act only requires that the sale should be bona fide for the 
payment of his creditors, and the money paid or secured to 
be paid to creditors, with their privity and consent. I do not 
see how this can be considered a void trust, if the deed was, 
upon its face, an absolute deed. The consideration was to be 
paid to MyerSy .the creditor, and he could have sustained an 
action for the same. An action of assumpsit will lie for land 
sold and conveyed, (a) The conveyance is a good considera- 
tion for the promise ; and if the trust was expressed in the 
deed, it could be enforced in a Court of chancery. But all 
objection on this ground is removed, as, from the facts set forth 
in the plea, the trust has been executed, and a discharge given 
by Myers of his debt against Weeks. Although the plea 
contains many facts, yet they are facts leading to, and estab- 
lishing the single point, that the sale was made bona fide for 
the payment of the creditors of Weeks. The plea is, therefore, 
good in substance. 

The special causes of demurrer are not well founded. The 
only one that has the appearance of plausibility, is that the 
names of the other persons, beside Myers, to whom Weeks was 
indebted, and the amount of the debts resi>ectively, are not set 
forth in the plea. But it must be recollected, that the plea states 
that the sale was made particularly and specially for the pay- 
ment of Myerses debt, and the surplus only to be paid to other 
creditors; and that the value of the land so conveyed was in- 
sufficient to pay and satisfy the debt due to Myers, It was, 
therefore, immaterial who the other creditors were, or what was 
the amount of their debts. We are, accordingly, of opinion, 
that the defendant is entitled to judgment on the demurrer. 

Judgment for the defendant. 

(a) Ace. ShfpfuLrd v. LUtUf mfn, SIO. Bowen ▼. Bell, 20 Johm, Rep, 938. Oaie t 
JVuron, 6 Cowtn, 446. 
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*Drake and others against Barrymore. v^^-n^-^h-^ 

Drake 

V. 

IN ERROR, on certiorari to a justice's Court Barrymore Barrymore. 
brought in an action of trespass, before the justice, against i„ trespass 
Drake, Conoin, and Curri/y for taking and carrying away the against several 
plaintiff's hog. The defendants in the Court below pleaded not joimiy"* plead 
guilty. At the trial, the plaintiff proved that Drake, one of the not K">iiy» ?»«e 
defendants, came to his house alone, and carried away the whom thfre^u 
plaintiflf's hog, without showing any privity or command of the no evidence, 
other two defendants. Corwin and Curry, the other defendants, tedf and'aTeJ- 
thereupon insisted, that they ought to be acquitted ; but the ^^^} ^^^ j- 
justice decided, that as they had pleaded jointly with Drake, ^j^a) 
thev were to be considered as all ffuilty of the trespass proved i° ^ a«*''on ^^ 

•• - I . a rf Mr A trespass against 

against nmi. the tmsiees or 

The defendants then offered to prove, that Corwin and Cur^- ?®JJ" created 
ry were trustees oFa school district, and had regularly issued a u've to common 
warrant to Drake, as collector of that district, and that he took schools, they 
the hog by virtue of that warrant. This evidence was objected togiveevidence 
to, and overruled by the justice, on the s^round that it was inad- orajusUficaium 
missible under the general issue. A judgment was given for the era] issue. ^) 
plaintiff against all the defendants, for the value of the hog, 
with costs. The return further stated, that ^' the plaintiff then 
released and discharged the said Corwin and Curry, of and from 
the recovery so had against them." 

Per Curiam, The justice erred in deciding, that upon a joint 
plea of not guilty, two of the defendants could not be acquitted, 
though there was no evidence against them. (1 Chitiy, PL 75. 
3 East, Rep. 62. Cowp. 610.) There is a distinction in this re- 
spect, between a joint plea of the genera? issue, and a joint plea 
of justification. In the latter case, if the plea is not supported 
as to all, neither of the defendants can be protected under it. 
(Schermerhom and others v. Trip, 2 Caines*s Rep. 108. 1 
&und. 28 n. (2.) 

As to the second point, the justice decided correctly, that the 
justification, under the collector's warrant, could not be admit- 
ted under a plea of not guilty. It is not a case within the stat- 
ute, allowing to certain public officers that privilege ; and the 
act relative to common schools, which creates these officers, is 
♦silent in this respect. The judgment must, therefore, be re [* 167 ] 
versed on the first ground. 

In returning that the plaintiff had released two of the de- i 

fendants from the judgment, the justice went beyond his office. 
The plaintiffs in error have no opportunity of controverting 
that fact, or questioning its legal effect. We cannot, therefore, 
take notice of it on this record. 

Judgment reversed. 

la) Gould V. BisMeU, 1 Wmddl^t Rep. 210. Bradley v. Powere, 7 Cow, Rep, 330. 
8upra. 1 19. (b) Monk v. Berry, 7 Cow. Rep. 344. - 

143 



167 CASES IN THE SUPREME COURT 

NEW -YORK, 
Blay, 1817. 

^— ^^^^^ Marsh against Wickham and Wickham. 

V. 

Wickham. THIS was an action of assumpsit^ tried before Mr. Justice 
The defendants YattSy at the Ontario circuit, in 1816. 

i*'""L'tir*''Tf "^^^ plaintiff declared on the following receipt :— '* Receiv- 
icaAer from the cd, Troupi'tV/c, 13th January, 1813, from Mr. SamuelT. Marshy 
piaintinr, ^vc i\^q following leather, viz, sixteen sides upper leather," (the nuin- 

nim a receipt in , t • /• i • i /• i \ S /» ^ • i • 

these words : oers and prices of which are set forth,) '' twenty-four sides sole 
fonowfn^*\cat£! leather, three hundred forty-eight pounds and one half, which 
e^ viz. &c. we agree to pay for at the following rate : one shilling deduc- 
which^we^a^ec tJQjj |q \^q made ou each side of upper leather from the price 
the mowing abovc, and two shillings per pound for the sole leather, with the 
fhr'dcduc'ii'on P"^'*l^g^ ^^ returning ajiy quantity of the said leather, which 
to be made on may remain on hand when the settlement is made. Wickham 

each side of ^ Co,*^ 
upper leather, ^ 

a1?^e| antf t"wo " Amount of Upper leather .... £24 2 
frhiiiinirs per do. sole leather .... 34 17 

pound from the 

sole leather, — ■■~"~"~^~ 

with the privi- £58 19 

inf^yquantUy Subject to a deduction of Is, per side." 

of the said 

leather, which The defendants pleaded the general issue, and gave notice 
!mad"when °a ^^^^ ^^^Y ^ould give in evidence, on the trial, that the leather 
setUoment is was left with them to be sold on account of the plaintiff; that 
held* iha? uHs ^^^Y ^Lccountcd for all that was sold, and paid the value there- 
was' a sale to of to the plaintiff, and that the residue was burnt with the store 
f * 168 ] *of the defendants, by the enemy, during the late war between 
''ud '^^^^^"f r"**' Great Britain and the United States, 

ry to"ihcni iVscii The cxccution of the receipt was proved, upon which there 
on commission, was the following endorsement, signed by the plaintiff: " Re- 
cvidence ^was ccivcd, Sodus, 5th July, 1813, from Wickham fy Co. sixteeii 
inadmissible to doUars and fifty cents, being the amount, by computation, of up- 
uSuisaction. {a) per leather sold on the within account. The value of sole leather 
to be paid as soon as the quantity sold can be ascertained, and 
if it should appear that any greater quantity of upper leather 
had been sold than mentioned above, the difference to be set- 
tled as soon as ascertained." The defendant offered to prove, 
that after giving the receipt, and before the endorsement thereon ^^ 
was made, the store of the defendants, with the leather, except 
what had been sold, was burnt by the enemies of the country, 
and that at the time of making the endorsement, the plaintiff 
agreed to accept payment of what had been actually sold of the 
leather, in discharge thereof. This evidence was objected to, 
and excluded by the judge and the plaintiff having proved a 
demand of the leather, or of payment, the jury found a verdict 
for him, for the amount of the leather, deducting the sum men- 
tioned in the endorsement on the receipt. 

(o) Chapman v. LtUhrop, G Cow. Rep. 110. 
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The defendants now moved for a new trial. ivew-york. 

May, 1817. 

Woodworthj for the defendants, contended, that they were marsh 
bailees of the property specified in the receipt, and were not ^'• 

answerable for more than they had sold, or only for the pro- »«««*"»• 
ceeds not paid over ; and that evidence offered to show that the 
property had been destroyed by the public enemy, was admissible. 
The notice was sufficient for that purpose ; and even if there 
had been no notice, the evidence was admissible under the 
genera] issue. The endorsement on the receipt explains the 
meaning of the parties, and shows that the leather was deliv- 
ered to the defendants to sell for the plaintiff, on certain terms ; 
and that it was not a purchase by them.f If there was any 1 3 Jokw. Rep. 
doubt arising on the face of the receipt, it must be removed by ™'s^^^^^ 
this endorsement. • 

YehertoTif contra, insisted that there was an absolute sale of 
the leather to the defendants, subject to a certain deduction 
from the price, and with the privilege of returning what might 
remain in the hands of the defendants, when the parties came 
*to a settlement of the account, j: The particular mode of pay- [ * 169 ] 
ing the vendor cannot change the nature of the contract. Again : t Shepherd 
The endorsement of the receipt is evidence only that the plain- Nm/J^Maxims, 
tiff was willing to give a reasonable time for the payment, or the ft^^^i;^^' 
return of the leather. The rules of evidence are as strictly ap- on Contr!^o, 
plicable in the case of the notice, as in that of a special plea; m* ^BLCom. 
and the evidence offered was not admissible.<^ The notice sets ^ g 'j^^^^^ ^^ 
forth no agreement on the part of the plaintiff to accept pay- 455. \0JohZ. 
ment (or what had been actually sold of the leather, in discharge ^^- ''^' 
of the contract. 

Per Curiam, The point in this case is, whether the leather 
in question was delivered to the defendants to sell for the plain- 
tiff upon commissions, or whether it was an absolute purchase ; 
and this must be collected from the receipt which was given 
at the time when the leather was received. This receipt is 
somewhat obscurely drawn ; but the several stipulations and 
provisions in it are much more reconcilable with the construction, 
that the leather was purchased, than that it was received by the 
defendants to sell on commission. The rate at which the de- 
fendants were to pay, or the deduction which was to be made 
from the price fixed to the leather, is inconsistent with the 
construction, that it was a mere delivery to sell on commissions. 
This could not be the rate of commissions, for the deduction 
was to be one shiUing on each side of the upper leather, and 
two shillings on each pound of the sole leather. The privilege 
which the defendants bad of returning what remained unsold 
of the leather, was a stipulation for the benefit of the defendants 
in their payment for the leather. If it was a delivery to sell on 
commissions, there would have been some provisions as to 
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NEW -YORK, compensation or rate of commissions. But there is none, ioi 
.^^^Ji^^fJ^ it appears clearly, that the deduction mentioned in the receipt, 
BR4CKZT could not have been intended as such. By the receipt, the de- 
^,^' fendants also stipulate to pay for the leather at a certain rate : 

this is not consistent with the motion of its being a bailment. 
A certain deduction was to be made in the price, which must 
be understood to be the price of purchase. It must therefore 
be considered as a sale, with the privilege to the defendants of 
returning what remained unsold. The reason of the particu- 
larity in the designation or description of the leather, might 
have been occasioned by the privilege to return what remained 
f * 170 ] unsold, so *a8 to prevent imposition. The parol testimony was 
inadmissible. If there is any ambiguity, it is latent and not 
explainable. If it was a purchase, the destruction by fire was 
the loss of the defendants alone. The motion for new trial 
must, therefore, be denied. 

New trial refused. 



Bracket against M'Nair. 

In an action for THIS was an actiou of assumpsit, which was tried before 

^J;^^****^,; Mr. Jusiice Yates, at the Onondaga circuit, in June, 1816. 

transport goods At the trial, a Written agreement between the parties, made 

a^ di^ab^m ^" ^he 19th August, 1809, was produced in evidence, by which 

between the the defendant agreed to forward for the plaintiff four hundred 

eo^ at A^, barrels of salt, the property of the plaintiff, then being in store 

and their in' with the defendant, marked /. Bracket, to ^ueenston ; for one 

at^Sf!f^aprop! dollar per barrel for boating, storage, and freight, of the Fame, 

er measure of from Uswcgo Falls to Quecnston ; that the defendant was to 

«*«»•«•• («) receive the money for the freight on or before the 1st day of 

February thereafter, and that he would ship half of his salt the 

first trip his vessel should make, and the remainder the second 

trip, or sooner if possible. It was proved, that between the 

time of making the contract, and the time when the collector 

of Oswego had received information of the non-intercourse 

act of the United States, which was on the evening of the 30th 

of August, the defendant's vessels had sailed for Niagara, or 

Little York, without taking any part of the plaintiff's salt. 

The plaintiff also proved what was then the price of salt at 

Oswego and at ^uecnston. 

The defendant proved, by one Richmond, that the plaintiff had 
said, that he forwarded his salt to Thomas Clark, of Queenston, 
in the year 1809, and by Hugarin^ another witness, that the 
witness in 1809 carried two hundred bushels of the plaintiff's 
salt, by his direction, to Porter, Barton fy Co, of Lewiston, 
and received his pay therefor from the plaintiff. The defendant 

(a) Vide Amory v. SfOrtgor^ 15 Johns. Rep. 24. Smith v. Richardson^ 3 Caines's 
Rep. 219. WatkmsoH f. LeMghton, 8 Johns. Rep. 213. Aymar v. Astor. 6 Coieen, <*^' 
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then offered in evidence sundry receipts, signed by James L. new -YORK, 

Barton^ for Porter, Barton fy Co., and several receipts, signed ^ ^j^ ^j^ 

by James Kirhy, for ^Thomas Clark, for seJt, marked J. B. 

and J. Bracket, and offered to prove the handwriting of the 

persons who subscribed them. This testimony was objected to 

by the plaintiff's counsel as improper, without the production of 

the agents themselves as witnesses ; and the judge rejected the 

evidence. The defendant then moved for a nonsuit, on the 

ground that a breach of the contract was not proved ; but the 

judge refused the nonsuit, and charged the jury, that a breach 

of the contract was sufficiently proved, and that the measure of 

damages which the plaintiff was entitled to recover, was the 

difference in the value of 400 barrels of salt at Oswego, and the 

value of the same at ^eenston, on the 1st o{ September, 1809, 

and the jury accordingly found a verdict for the plaintiff for 

eight hundred dollars. 

The defendant moved for a new trial, and the case was sub- 
mitted to the Court without argument. 

Per Curiam. The testimony in the case shows, that several 
vessels, under the charge of the defendant, sailed from Oswego 
after the contract was entered into with the plaintiff, and before 
any information was received at that place of the non-inter- 
courFe law between the United States and Oreat Britain; and ' 

no reason whatever is assigned, why the plaintiff's salt was not 
transported. The evidence does not show, in any manner, a 
performance of a contract by the defendant, or any excuse for 
the non-performance. The case is very imperfectly drawn, or 
must have been very obscurely explained upon the trial. 
Whether the testimony of Richmond and of Hugarin, as to the 
transportation and delivery of salt of the plaintiff's to Thomas 
Clark of ^ueenston, and to Porter, Barton Sf Co. of Letoiston, 
has any relation to the four hundred barrels mentioned in the 
special agreement, is entirely unexplained. The defendant, 
according to the facts stated in the case, has failed to perform 
his contract, in the transportation of the salt ; and if so, the 
rule of damages adopted by the judge was no more than giving 
to the plaintiff an indemnity for the injury sustained by the 
breach of contract by the defendant. He has recovered no 
more than the difference between the value of his salt at Oswego^ 
from whence it was to be taken, and at Queenston, the place to 
which it was to be carried. Whether the evidence of the hand- 
writing to the receipts offered in evidence was properly rejected, 
is uninrvportant : these receipts do not appear to have any con- 
nection with this transaction, ^rom any thing disclosed in this [ * 172 ] 
case. The motion for a new trial must accordingly be denied. 

Motion denied. 
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Fitch and Buck against Forman. 

THIS was an action of covenant, which was tried before 
Where A.cov- Mr. Justice Yates, at the Cayiiga circuit, in June, 1816. 
•ny»t« with A The plaintiffs declared on an agreement dated the 17th July. 
certaio' act *by 1811, between the plaintiffs and defendant, by which the latter 
a certwn day, covenanted to pay the plaintiffs 2,500 dollars, in case a certain 
wards, by writ- copper mine in H^oodbridge, in the state of New- Jersey, on 
»««■ ««<*« •«»' being opened and sunk twenty-five feet deep, or otherwise ex- 
Uie^orTginai^" plorcd, should be of such richness and quality as to afford 
rrcemcut, re- the ordinary profits of copper mines in IVales and Cornwall^ in 
a*Mrfonnauce England, which are worth working, to be paid in two equal 
wiihin the time annual instalments from the time the quality of the mine should 
the agreement, be ascertained ; and the defendant also covenanted to open the 
or cxiendB the mine, and sink the shaft thereof, and otherwise explore the mine, 

tiineof perforro- . , i t ^' r 1 a. > • ^i 

ance, such re- m a reasonable and satisfactory manner^ to ascertam the 
lease is a bar quality thereof, before tlie expiration of one year from the first 
covenant, in of December next afler the date of the agreement, or, in case 
which the Qf his ncglcct, to pay the sum of 2,500 dollars absolutely. 



is, the non^r- The breach assigned was, that the defendant had not explored 
formance o^ihe the mine before the expiration of one year from the said first 



breach assigned 
is, the non-per- 
formajice or the 

meiiiioned In day of December, whereby he became liable tQpay the plaintiffs 
(a) "^'*'''"'*°*- the sum of 2,500 dollars absolutely. 

It is no ob- The defendant pleaded non est factum, with notice subjoined, 
jeciion *o^j»cJj that he would give in evidence on the trial a release under seal, 
was endorsed executed by BuclCy one of the defendants, on the 6th of April, 
S^^'iTcPre- ^Q**^? i" the words following : ''I hereby, on my part, release 
mained, aAer the Said Joshua Formon from any liability by reason of the said 
oMt "uiT^hc °™^^® "^^ being explored, agreeably to the terms of the above 
piain'tifls; for, contract, by the first day of December last, and do consent that 
Hver'**""*wcre ^^^ ^™® ^^^ exploring and sinking the same be extended to the 
necessary, it first day of December next, in consideration of one dollar to me 

will be presum- paid/' 

[ ♦ 173 ] •At the trial, the agreement mentioned in the declaration was 

made,**ajid^° produced and read in evidence, and the defendant proved the 
it remained with handwriting of Buclc to the instrument mentioned in his notice, 
wUh ihe'^iolSlent which was endorsed upon the original agreement. A verdict 
cfthe other par- was taken for the plaintiffs, subject to the opinion of the Court, 
*^'a release by ^^ the case above stated. 

covenantees is H, BUtdcer, for the plaintiffs. The release signed by B^icTc 

oihenfAr ^ ^^^^ ^° ^^^ ^^^ ^^^ ^"'^ * ^^ ^^^ not bind Fitch. A co-obligee 
t Bac, Abr. ^^1 release on his own account. f It is not a general release, 

RtUa»€, (G.) in the names of both the plaintiffs, but of one only for himself 
But admitting that a release by one of two joint obligees may 
be pleaded in bar to a joint action, it must be by deed, or a 

(a) Vide H'tnayu v. Hiuton,6 IVendelPs Rep. 471. Chandler v. Herrick, 19 Johns. 
Rep. 159. 
(h) Austin V. mii, 13 Johns. Rep. 286. 
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technical release under seal. The plea is non est factum, and new-york, 
nothing special can be given in evidence under it. In an ^^Ji^^fi^l 
•action of covenant, there is no general issue to entitle the de- 
fendant to give notice of special matter to be offered in evi- 
dence, pursuant to the statute. But if the twtice was proper 
in this case, it must be treated as a special plea ; and it states 
the writing to be a release under seal, or a deed. Now there 
was no proof of any delivery, which is essential to a deed. 
When the covenant was first produced at the trial, this writing 
or release was found endorsed upon it. There can be no 
delivery without an acceptance.f t i Jofuu, 

Again ; the release contains a condition precedent, that the jr^t»'j2ip!4ai. 
defendant should open and explore the mine before the end of 
one year from the first day of December , or pay the sum of 2,500 
doMsLTS absolutely,% The intent and meaning of the parties must t Com. Dig. 
be taken from the instrument itself. By not opening the f*3w*^ m 
mine within the time limited, the engagement of the defendant n.4. 1 8tr.669. 
to pay the 2,600 dollars became absolute. ls8^'tBi>9^ 

Pui 674. ' 

JE. WiUiamSy contra. This action is brought to recover the 
SySOO dollars, as if it was an absolute contract to pay that sum 
OS stipulated damages, in case the mine was not opened by the 
first day of December. But the true construction of the instru- 
ment is, that the defendant was to pay the plaintiffs 2,500 dollars, 
when the value and probable profits of the mine were ascer- 
tained ; and he binds himself, under a penalty, to open the mine 
for that purpose by the first day of December. In Dennis v. 
Cumminsy^ where the defendant promised, in case he failed to iZJoiuu. Cm. 
perform *hi8 covenant, to pay the plaintiff 2,000 dollars damages, • ^> | -^ -i 
this Court considered it as a penalty, and not as liquidated dam- L J 

ages. So the Court of C. B., in Asthy v. Weldon,^ on a similar n » Bos. and 
agreement, held the sum stipulated to be paid, in case of a failure ^^' 
of the party to perform, to be in the nature of a penalty, and 
not as liquidated damages. 

The breach assigned in the plaintiffs declaration, is the failure 
of the defendant to open the mine by the first day of December. 
But the release executed by Buck discharged the defendant 
from all liability for damages for not opening the mine by the 
first day of December, and leaves the plaintiffs to their remedy 
on the other part of the agreement. It has been repeatedly 
decided, that a release by one joint owner, partner, or cove- 
nantee, will bind the other.lF It is not necessary that it should IT Ptenon v. 
purport to be a discharge by both of the covenantees. It is johfu.^k^. 68. 
sufficient if it be the release of one of them. Ruddod^^scMc, 

If the technical objection, that the release was never de- jjl^' ^Rep, 
livered, so as to render it a valid deed, is to be sustained, a new 207. sio. 
trial ought to be granted, so as to allow the defendant an op- 
portunity to give further evidence of that fact. In Jackson, ex 
dem. nPCrea, v. Dunlap,ff Kent, J., thought there was delivery Jil^*^"***' ^"• 
enough of the deed. 
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NEW-YORK, Thompson, Ch. J., delivered the opinion of the Court. 1 1 is un- 
May, 1817. ncccssary, in this case, to decide whether the 2,500 dollars men- 
Clutk tioned in the covenant is to be considered as a penalty, or in the 
V* nature of stipulated damages. Viewing it in either light, the 

plaintiffs cannot recover any thing under the present declaration. 
The breach assigned in the declaration is, that the defendant did 
not open the mine and sink the shaft, and explore the mine by 
the first day of December, in the year 1812. But all claims on 
the defendant for any forfeiture or payment, by reason of the 
mine not having been opened and explored by that time, were 
dispensed with by the instrument endorsed upon the back of the 
covenant, under the hand and seal of Btick^ one of the plain- 
tiffs, dated on the 6th day of April, 1813. It purports to be a 
release to the defendant for any liability by reason of the said 
mine not being explored by the first day of December then last 
past, and a consent that the time for exploring should be ex- 
tended to the first day o{ December next. This instrument, thus 
endorsed, must have the operation, either of an absolute release 

[ * 175 ] *of all liability upon the covenant, or of a modification of it, 
by an extension of the time within which the mine was to be 
explored. In either point of view, it must defeat the present 
action. 

The want of an actual delivery of the instrument to the op- 
posite party, cannot destroy its legal operation. It is endorsed 
upon the original covenant, and could not be delivered to, and 
retained by, the defendant. Even if a delivery, pro forma, 
was necessary, it ought to be presumed, and that the release 
was afterwards retained by the plaintiffs, by mutual consent of 
the parties, knowing that it must necessarily accompany the 
covenant, wherever it went, being endorsed thereon ; besides, 
no objection on this ground was made at the trial. This in- 
strument having been signed by only one of the plaintiffs, can- 
not alter its legal operation. They had a joint personal in- 
terest, and the release or modification by one, would bind the 
other. (3 Johns, Rep, 70.) We are accordingly of opinion, 
that a judgment of nonsuit must be entered, pursuant to the 
stipulation in the case. 

Judgm^t of nonsuit. 



Clute against Wiggins. 

*r^**SbS 7? ^^ ERROR, on certiorari to a justice's Court. Wiggins, a 
the '^^loodi of wagoner, brought an action on the case against CbUe^ a tavem- 

iheirguesUy lost 

or stolen out of their inns ; and to render them liable, it is not necessary that the goods should be delivered 

into their special keepin? ; nor to prove ne^ii^nce. 

As where a sleigh loaded with wheat, &.c. was put by the guest into an out-bouse apporteDaot to the imi, 
where loads of that description were usuallv received, and Uie grain was stolen dunng the night, the ian^ 
kt^y^per was held responsible for the loss, (a; 

(a) See the principles advanced in the case of Plait v. JSfiMer^ 7 Comm, 497. 
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k»»t per, to recover the value of several bags of wheat and bar- new -YORK, 
ley, stolen from the sleigh of the plaintiff, during the night, while ^^J^J^fJ^V/ 
he was entertained as a guest in the house of the defendant. clutx 

At the trial before the justice, it was proved that the defendant v- 

kept a tavern, in the town of Half-Moan; that the plaintiff 
canie to the defendant's house, with a load of whe^t and barley, 
and was there received as a guest for the night ; that his horses 
were put into the plaintiff's stable, and his sleigh, with the wheat 
*and barley, ^' was put into the wagon-house of the plaintiff, [ * 176 ] 
where it had been usual for the defendant to receive loads of that 
description." The nei^t morning it was discovered that the 
door of the wagon-house had been broken open, and all the 
wheat and barley stolen from the plaintiff's sleigh. 

The justice gave judgment for the plaintiff for twenty-five 
dollars, with costs. 

Weston^ for the plaintiff in error, contended, that the general 
rule of law as to the responsibility of inn-keepers did not apply 
to this case, as Wiggins had deposited his goods in the wag- 
on-house, and had not delivered them into the special and 
peculiar custody of the landlord himself It is true, that for 
the horse of a traveller, the inn-keeper is liable, for .he has a 
profit in keeping the horse ;t but from keeping the goods, he f 3 Bae. Abr. 
could derive no benefit. And no negligence is shown, that {^^^^c^ 
could make the defendant liable as a bailee. i^omwe»big. 

229. 

Skinner, contra, insisted, that to make the inn-keeper liable, 
it was not necessary that the goods of the guest should be ac- 
tually delivered to him to keep.]: The case of Bennety. Milkr,^ ^ 1 Ctdyit't 
decided by the Court of King's Bench, was a much stronger case ^«««/ 8 Co. 32. 
than the present. There the servant to the plaintiff came to the iJ| ^"^^ ^ 
inn of the defendant, and asked the defendant's wife to take care 
of his goods until the next market day, which she refused to do, 
because the house was full of parcels. The servant then sat 
down in the inn, and had some liquor, and put the goods on the 
floor behind him; and when he got up, afler sitting a. short 
time, the goods were missing. The Court held, that as the 
servant was sitting in the inn as a guest, he was entitled to the 
same protection for his goods, as any other guest ; and that 
the goods need not be in the special keeping of the landlord. 
to make him liable. 

Per Curiam. The liability of an inn-keeper for such losses, 
arises from the nature of his employment. He has privileges 
by special license. He holds out a general invitation to all 
travellers to come to his house, and he receives a reward for his 
hospitality. The law, in return, imposes on him corresponding 
duties, one of which is, to protect the property of those whom 
he receives as guests. 

•On general principles applicable to this subject, the defend- [ • 177 ] 
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r VW-YORK, ant is liable for the loss sustained in this case. He received 
li»y, 18»7. ii^Q plaintiff as his guest, for the night, with his loaded sleigh 
••crOL^u ^^^ horses. The sleigh, with its contents, was put into an out- 
house appurtenant to the inn, '* where it had been usual for the 
defendant to receive loads of that description." The doors ol 
this wagon-house were broken open, from which it may be 
inferred that the building was close, and the doors fastened in 
such a manner as to promise security. The bags of grain, 
therefore, may be deemed to have been infra hospitium ; and 
being so, it is not necessary to prove negligence in the inn- 
keeper, to make him liable for the loss. {Cayle^s Case, 8 Co 
32. Bennet v. Miller, 5 Term Rep. 273.) 

Judgment below affirmed. 



Douglass against Clark. 

When the con- THIS was an action of debt on bond. The condition of the 
^e^L^r *>Qnd, as set forth in the oyer, was as follows : "Whereas the 
bond, by which said Zcbuloti (the plaintiff) and Levi Rice heretofore executed 
STeT s^^wew ^**«ir bond to the United States, conditioned to pay the collect- 
bound to the or of the twentieth collection district of the state of Ncw^ York 
forihe'payment ^^^ amount of duty payable by the said Levi Rice, by virtue 
of certain duties of the act of congrcss of the United States, passed the 24th 'day 
and ^ihen*^* the of July, 1813, entitled an act, laying duties on licenses to distil- 
condition is, lers of spiHtuous liquors, on two certain stills of the said Levi 
fendant^^sif^i Rice, situatc in Lenox, as by the said bond may more fully ap- 
well and truly pear : Now, therefore, if the said Sylvester Clark, above bound- 
5Shar^ *tSe ®^> ^hall Well and truly pay off and discharge the said bond, 
said bond, and and hold the Said Zebulon harmless and indemnified from the 
hambss^^*'and payment thereof, or any part thereof, and from all costs, dam- 
indemnified ages, and charges, thence arising to the said Zebulon, then the 
Incnt '**there^f] above Written obligation to be null and void, otherwise to be 
theobiiptiouio and remain in full force and virtue." The defendant pleaded, 
nSt^To be'**con- ^ • ^^^ ^*' factum, 2. Non damnijicatus : to which last plea 
sidcred as an there was a general demurrer, and joinder in demurrer. 
pay*off\hf re^ The case was submitted to the Court without argument. 

cited bond, but 

[ * 178 ] *Per Curiam, Whether this plea be good or not, will depend 

5!«„*!I!?^«fi'"" "Pon what is to be deemed the true construction of this boiid. 

demnity only ' -rX , y n t • 'ii it« «. 

and therefore a If the defendant IS to be considered as undertakmg to pay on 
SlTmm/fcLtM^ ^^^ discharge the recited bond, the plea is bad ; but if it be 
ail action upon Considered a bond of indemnity, and to save the plaintiff harm- 
good (T)"^' '* '^^^ ^^^^ ^'' damages, by reason of the recited bond, the plea 

(ci) Vide Rock/tlUr v. Donneliy, 8 Cow. Rep, 623. Choc* v. Hinman, 8 W^ndeWr 
Rep. 452. The pica of non damnificatvu is applicable to an action on a bond to save 
harmless and indemnify the obligee, but to an action on no other bond. JlPClure v. Et 
win, 3 Cotr«n, 313. 
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k good. (1 Sound. 117. n. 1. 1 Boss. Sf Pull. 688.) We new .v<mK. 
are iocUned to think the good sense and sound interpretation ^^^y* ^"'^* 
ofthebondis according to the latter construction, and that ^^iJii^^J!]^ 
the words <' pay off and discharge " were thrown in, without 
being understood to require the defendant actually to pay off 
such bond. 

This construction is much strengthened by the circumstance, 
that it appears from the recited bond that the defendant was not 
the person who was to pay the duties. They were due from 
JticCy with whom the plaintiff was bound. We are accordingly 
of opinion that the defendant is entitled to judgment on the 
demurrer. 

« 

Judgment for the defendant. 



Shippey against Henderson. 

THIS was an action of assumpsit. The declaration contained mere a debt 

counts for goods sold and delivered, and for money had and ^J!^"f by***tho 

received, in which the promises were laid on the first of May, defendant's dis- 

1815. The defendant pleaded, 1. Non assumpsit. 2. That, an"^insoivenI 

after making the supposed promises mentioned in the declara- act, he aAer- 

tion, and before the exhibiting the plaintiffs bill, on the loth of j^^ pa^-? "^J I 

February, 1812, the defendant was an insolvent debtor, within proj>cr for the 

the meining of the insolvent act of April 3d, 1811, and had ^llre'up^n it 

been prosecuted, &c., that he presented a petition, <&c., and origiuaJ cause 

that on the 16th of May, 1812, his discharge was granted. To ouilioiidng the 

the second plea the plaintiff rephed, that the defendant, after subscNquem 

obtaining his discharge, and before the commencement of this §^JJ'/ai'ion^**in 

suit, to wit, on the 1st of May, 1815, at, &c., assented to, and assummu, the 

then and there rectified, renewed, and confirmed, the several ***^7* i'-q-i 

promises and undertakings *in the plaintifTs declaration men- , ' , . J .. ^ 

*.,---,.,.?, * 1, , pleaded his dif- 

tioned. To this replication there was a general demurrer, and charge under 
joinder in demurrer. "" insolvent 

* act; the plain* 

tiff replica, that 

Skinner, in support of the demurrer, contended that the plain* fbe***'"£!nufP« 
tiff ought to have declared specifically on the new promise, not discharge, ami 
on the original undertaking. It is a general rule in pleading, ^'jf^ccmenrot" 
to set forth the promise, as well as the liability of the defend- this suit, the de 
ant : and in this respect there is no distinction between an im- [«>ndaniflM«i/«/ 

•. , , • /• I I 1 I ^^> ratified, rf- 

plied and an express promise ; for the law does not create the newed and con- 
promise in any case, thouffh it may afford evidence sufficient ^'''~'.^' ^^^ 

r * u J • i rru • J u* 1 ur promises men- 

for a jury to find a promise, j The prior debt or moral obliga- tinned iu the 
tion, is the consideration for the new promise. The debt of a /^J|j'*{i,a"'ihe 

t Bac. Abr. AtsumpHt (F.) 6 Mod. 131. 1 Ld. Raym. 638. 2 Hen. BL 533. n. a. 7 ^^ gu(fidJSll? 
CMtty, PL 299. I„j^l^ and the re- 

plication was not a departure from the declaration, (a) 

{a) Vide Depuy v. £hoarf, 3 WendtWt JUp. 135. M'Nair v. GilbeH, Ibid. 314. 7 Johns. Rep. 9S. 
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NEW -YORK, bankrupt, or insolvent, who has obtained his certificate, remains 

ujr^L^^T^^ ^^^ ^^ conscience, and that is sufficient to support a new prom- 

Shippkt ise, by which the old debt is revived.f In all such cases, the 

^' declaration must state the new assumpsit. There is no cause of 

action until the new promise is made. The discharge puts an 

fiuj^^'avm ^^^ ^^ ^" legal and equitable obligation ; and there is no existing 

Rep. 765, 766. promisc or undertaking which a Court of law will enforce, un- 

fo^?^ JoSi' ^' '^ '^ renewed by a new promise. The obligation in con- 

Rep. 36. 2 science merely affords the consideration of the subsequent 

279?** ^' promise. 

The only exception to the rule of pleading for which we con- 
tend, is that of infancy y and the only authority for that is Chiity, 

X 9 Burr, 1794. But the Contract of an infant is not void, but voidable only.^ 
As to the statute of limitations, it does not destroy the right of 
action, but merely suspends it. The debt remains, but the rem- 

$5 Airr,2628. edy is gone.<^ But in that case the new promise must be stated 
technically, and the bare acknowledgment of the defendant 
within the six years, which is tantamount to anew promise, sup- 

fi Bryan y.Ht' portS the issue.|| 

mmoM •&<»<'« Admitting, however, that the plaintiff might declare on the 
original undertaking, yet the replication which gives the cause 
of action ought to state the new promise. The plaintiff says, 
merely, that the defendant, afterwards, to wit, on the 1st of 
May, 1815, assented to, and renewed and confirmed the prom 
ises laid in the declaration. 

Talcoty contra. The case of infancy is stronger than the 
present, as to the necessity of stating technically a new prom- 
ise ; for, in that case, there never was any promise binding in 
[ * 180] *Iaw. Here was a previous promise valid in law ; an existing 
cause of action. There is no departure in this case. The rep- 
lication supports the declaration. The word " renewed" is 
sufficiently expressive. To renew a promise, is to promise over 
again. 
IT Peak€*» N. P. In fVilKams v. Dyde^% where a bankrupt had been discharged, 
Ca#c«, 68. ^^^ ^i^g plaintiff declared generally on the original undertaking, 
and the defendant pleaded his discharge. Lord Kenyan held the 
declaration to be good, and that a subsequent promise to pay 
might be given in evidence to support it. This case was recog- 
tti6£Mf,420. nized in Leaper v. Tatton^ff and the principle is adopted and 
n Chiuy's PL jg^i J j^,^ j,y ChittyXt and other writers.^^^ In Maxim v. Morse , || || 
«i I Sf/wyn'# decided in the Supreme Court of Massachusetts, the plaintiff 
y »^* / brought an action of debt on a judgment, and the defendant 
^ 'iMviesm pleaded his discharge under a commission of bankruptcy, and 
Assurnpsit,^!. t^e plaintiff replied, that the defendant afterwards waived the 
^^^B Mass. Rep. benefit of his certificate, and promised to pay the amount of 
the judgment, and the defendant rejoined, denying such promise, 
on which issue was taken ; and on motion in arrest, after verdict 
for the plaintiff, the Court gave judgment for him, considering 
the declaration as good, and well supported by the replication 
154 
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Thompson, Ch. J., delivered the opinion of the Court. The new-york, 
question that arises in this case is, whether the plaintiff may ^_5I^^fi2l 
declare upon the original cause of action, or whether he is 
bound to declare specially upon the new promise. I think the 
proper way is to declare on the original cause of action. I see 
no reason why this case should differ from that of infancy, or 
that where the action is barred by the statute of limitation. 

The discharge under the insolvent act does not make the 
original contract void ; it is expressly laid down by Chitty (FL 
40.) that where a debt is barred by a certificate of bankrupt, a 
promise made afterwards by the bankrupt will support an ac- 
tion, and that it is sufficient in such case to declare upon the 
original consideration. Such promise can only revive a pre- 
cedent good consideration, the remedy having been suspended 
by the discharge. (3 Bos. fy Pull. 250. n. 7.) 

Th« new promise is sufficiently laid by the words ratified, 
renewed, and confirmed. The words " renewed, the said sev- 
eral promises," are peculiarly appropriate, and amply sufficient. 

*The replication is no departure from the declaration, but [ * 181 ] 
fortifies and supports it, by answering and removing the bar in- 
terposed by the plea. We are, accordingly, of opinion that 
the plaintiff is entitled to judgment. 

Judgment for the plaintiff, (a) 

(a) Vide WaU t. Morris, 6 WendeWs Rep. 394. 



Dana against Dana. 

THIS was an action of debt on an arbitration bond. The The act, ten. 

declaration stated the submission to arbitrators, and their award ^- *^* ^'^^ 

that the defendant should pay the plaintiff the. sum of 132 dol- </iai» within ihu 

lars and 98 cents, and should pay the arbitrators the sum of yi{®' |^- ^• 

seven dollars for their fees ; and the breaches assigned are for merely protect 

the non-payment of those sums. The defendant pleaded in §^^ ^^^^ 

bar, that the plaintiff ought not to have or maintain his action, from suits oa 

because the defendant, at the time of making the writing obli- ^"idul*^* oiT^ole 

gatory in the declaration mentioned, was, ever since has been, !aaci9"^reserveJ 

and still is, an Indian residing on lands reserved to the Oneida bu/^^^LSs*'? 

Indians, within the purview of the second section of the act, sulu against 

relative to the different tribes and nations of Indians toithin this JSli^revfr theli 

state, passed 10th of April, 1813. The plaintiff demurred, and residence may 

showed for cause of demurrer, that the disability of the defend- ^> *°** ?" ^"" 

, , , . . . ' . , •^ , aian sued upon 

ant was pleaded m bar, whereas it was merely temporary, and a contract, may 
continued no longer than the defendant should actually reside E^*^and*irno" 
on lands reserved to the Oneida Indians, and that the defence restricted to 
was only available as a plea in abatement. The defendant SJ^i2iSfnu\M° 

(6) Vide Jackton v King, 18 Johru. Rep. fi06. Lee v. Glover, 8 Cowen, 189. 
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NEW -YORK, joined in demurrer; and the same was submitted to the Court 
May, 1817. without argument. 



Hilts 

V. 
COLTIH. 



[•182] 



Spencer, J., delivered the opinion of the Court. The ques- 
tion is, whether the plea is good as a perpetual bar, or whether 
it is temporary disability to contract, and should have been 
pleaded in abatement. 

It seems to me, that the plea is well pleaded. The statute 
provides, that no person shall sue or maintain any action on 
any bond, &c, against any of the Indians, cMed the Stockbridge 
Indians, or of the Seneca tribe, or nation, nor against any /n- 
dian *resicling in Brothertown, or on any lands reserved to the 
Oneida, Onondaga, or Cayuga Indians. The object and policy 
of this statutory inhibition to sue these Indians on contracts 
made with them, has already been expounded by this Court 
(7 Johns, Rep. 290. and 9 Johns, Rep, 362.) We considered 
the statute as a guard against the imposition and frauds to which 
that unfortunate race of men are exposed, from their ignorance 
and mental debasement. The statute was not intended as a 
temporary protection from suits, limited to the residence of 
these Indians on their reservations; for the Stockbridge and 
Seneca tribes are protected from suits on contracts, without 
reference to their locality; and why should not the other tribes 
receive the same protection ? A fair, liberal, and just interpre- 
tation of the statute affords the same shield. 

Judgment for the defendant 



HiLTS against Colvin. 
To support an [N ERROR to the Court of Common Pleas of the' county 

objection to the - »j , . * 

competency of OI Xier/CltneT. 

a witness, be- Thg plaintiff in error, who was plaintiff in the Court below, 

been convicted brought an actiou of trespass ou the case, against the defendant, 

of felony, parol fo^ deceit in the sale of a horse. The cause was tried at the 

convict*ioni«in- JuIy term of the Court below, in 1816. 

a/*™i^i^l«» J^ ^^^ plaintiff, to prove his cause of action, produced one 
prov?d that the John G, HUts as a witness, to whose admissibility it was ob- 
cterk's ^^f^^^ jectcd by the counsel for the defendant that he had been con- 
been ^"°\imt victed of grand larceny. To prove this fact, witnesses were 
^^^^6 rob bi* called, who testified that the clerk's office in the county of 
ciSro/e'd, ^flr Herkimer was burnt down in April, 1804, and that most, if 
^vMcnce o?ihe ^^^ ^''' ^^^ papers and records had been destroyed. A witness 
fact capable of also Stated that John G. Hilts had previously been convicted, 

being;' produced, 
that IS, the tran- 
script delivered into the Court of Exchecjuer by the district-atiomey, which must be presumed tohavebeei* 
delivered, such beings his duty as a public officer. 

Whether the copy of the sentence, g^ven by the clerk to the sheriflT, and delivered by him with tlio pris- 
oner to Uie keeper of the state prison, would be hig^ber evidence of a conviction than parol proof? Quesre 
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ill that couDtv, of harboring stolen goods, and had been sen- new-york, 
tenced •to the state prison for three years, or thereabouts. ^^^^ *®"' 
To this testimony the plaintiff's counsel objected that it was ^"^himT^^ 
insufficieDt ; that the record of conviction should be produced, ^^ 

or proof given that it had existed and been lost ; and that then r^Voo 
parol evidence ought not to be received, as the case admitted I ^o3 \ 
of higher proof. The Court, however, excluded the plaintiff's 
jvitness, who, having no other testimony, was nonsuited, and 
tendered a bill of exceptions, which was removed into this 
Court by writ of error, 

Storrsy for the plaintiff in error. There was no evidence of 
the witness having been convicted of larceny. No record of 
his conviction was produced, nor was it shown that any such 
record had ever existed. A conviction alone is not sufficient, 
but a judgment must be shown ; for on a motion in arrest the 
conviction may be quashed.f Though the witness admits the \ Lee v. Gomel, 
(x>nviction, it is not enough; but the record must be pro- ^<~'/^'*' in- 
duced 4 t^^^fy.^- 

Again ; here was not the best evidence of the conviction which Evid. 26.' '^ * 
could have been produced, for though the clerk's office had been 
destroyed by fire, and his records and papers probably consumed, 
yet the clerk of the Court is required to give a copy of the con- 
viction to the sheriff, who must deliver it to the keeper of the 
state prison ;§ and by another statute relative to district attor- ii ^- *• {- 

I, .1 . J . ^./. . • X /• 275. 36 sess. ch. 

neys|| they are required to certify a transcript of every convic- i. ,. le. 
tion to the Court of Exchequer, at the next term, there to re- ^i n. R. L, 
main of record. It must be presumed, then, that such a record Jj^'ss^ j***** 
of the conviction is remaining in the Court of Exchequer, which 
might have been produced. 

Again ; there was not a crimen falsi, or felony , occasioning a 
forfeiture of goods, to render the witness incompetent. 

Ford, contra. The offence wels felony, and the punishment 
three years' imprisonment in the state prison. All felonies 
render a witness incompetent ; and it is not the punishment, 
but the nature of the offence, that creates that infamy which 
incapacitates a witness.1I li^^*^'£^' 

As to the evidence of the conviction, the defendant having *^'' 
shown that the office of the clerk in which the records were 
kept had been destroyed by fire, and that the witness had 
been previously convicted, was entitled to produce inferior or 
secondary evidence. The list of convictions handed to the 
sheriff *with the prisoners was not higher evidence. And it [*184] 
was not shown that any certificate had been sent by the district 
attorney to the Court of Exchequer. 

Spencer, J., delivered the opinion of the Court. The plain- 
tiff below offered one of John G, Hilts as a witness. He was 
objected to on the ground of his incompetency, arising from 
his alleged conviction of the crime of grand larceny. 
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NEW -YORK, It was proved that there were no papers or records in the 
May, 1817. clerk's office of Herkimer, prior to May, 1804, and that, in 
^'"^TuouAM^ ^pril of that year, the clerk's office had been burnt down, and 
^^* most or all of the papers had been consumed. It was offered 

*'"'•• to be proved that the witness, HUis, had been convicted, pre- 
vious to 1804, for harboring stolen goods, and sentenced to 
the state prison ; which proof was objected to, but admitted 
by the Court, and made out by parol ; and the witness being 
excluded, the plaintiff was nonsuited for want of proof to sus- 
tain his action. 

It is insisted, that there was higher and better proof of Hilts^s 
conviction, and that he ought not to have been excluded : 1 . 
The copy of the sentence required to be given by the clerk of 
the Court to the sheriff, who is required to deliver the same to 
the keeper of the state prison, with the prisoner. (1 il. /!«. 
415. K. fy R. sess. 24. cl). 121. s. 5.) 

2. The certificate required by the second section of the act 
relative to district attorneys to be sent to the Court of Ex- 
chequer, there to remain of record, containing the tenor and 
effect of every conviction, the name of the person and addition, 
the offence, the day and place of the conviction, and before 
whom it was bad, and the judgment given thereon ; a copy 
of which, under the hand of the clerk and the seal of the ex- 
chequer, is declared to be good evidence of such former con- 
viction. (1 K L. 462. K. if R. sess. 24. ch. 146. s. 2.) 

Whatever may be thought of the first objection, the second 
is decisive. It is always to be presumed that a public officer 
has done his duty, and this presumption stands until it is dis- 
proved. We must then intend that there was, in the Court 
of Exchequer, the transcript pointed out by the statute; and it 
follows that there was higher proof in the power of the party 
than that given at the trial below. This Court, in the case of 
the People v. Herrick, (13 Johns, Rep. 82.) decided, that a 

Earty who would take exception to a witness on the ground of 
^ J is conviction of the *crimen faUi, must have a copy of the 

record of conviction ready to produce in Court. The judg- 
ment below must be reversed. 

Judgment reversed. 



^Thomas against M'Daniel. 

A receipt by a IN ERROR, ou Certiorari to the Justices' Court of the city of 
Jf^iJrdemaid! Ncw-York. MDatitel, a seaman, brought an action against 

against the ship, ThomoSf the master of a ship, for an assault and battery com- 
ber officers and 
owners, for 

toagtaj " and also one dollar a* a/ull eompensoHon/or every thir^ dse," is not sufficient evidence to sup 
port a plea of accord and tatutfactiont in an action ofasitcaUt ana battery ^ broagbt by the teamaa acainsi 
the master of the ship, especially when the master withheld the wages until the seaman would sign the ra 
?eipt. which he had, at first, refused to do. 
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ffiitted on board of the vessel at sea. The defendant pleaded new-york, 
not guilty ; and, also, accord and satisfaction, ^^^^ ^®*'^- 

On the trial, the assault and battery were proved ; and the thomas 
defendant, m support of his second plea, gave in evidence a y- 

receipt in the following words, viz. ^^ New- York, March 30th, 
1816. Received from Captain J. B. Thomas sixty dollars and 
fifty cents, in full of all demands against the ship Independence^ 
her officers, and owners, for wages ; also, one dollar as a full 
compensation for every thing else. James M Daniel, Wit- 
ness, Jos: Morrison" ^ 

The subscribing witness to the receipt testified that he ex- 
plained the instrument iq the plaintiiBT, by stating that the one 
dollar was intended as a full compensation for all other claims 
except wages, and that the plaintiff, at first, refused to sign the 
paper, and waited three or four days. The defendant then 
placed the money and the paper on the table, and told the 
pbmtiff that he might sign, or not, as he pleased. The plain- 
iiff then reau over the paper and signed it, and received the 
money ; but nothing was said about assault and battery. A re- 
ceipt in similar tbvn? was taken by the defendant from each of 
the crew. 

The Court below ^ave judgment for the plaintiff, for fifty 
dollars damages anc^ ccsts. 

Per Curiam. It is vu/ questionable whether this receipt 
^ill bear any other construcuen than as an acknowledgment to 
ihe officers and owners of the ship of satisfaction for all claims 
^Rd demands against them jo^utly. But admitting that it im- [ * 186 ] 
oorta an acknowledgment of satisfaction for all claims and 
jauses of action against the captam, individually, there is strong 
ground to infer that it was unfairly obtained by him. It was 
coupled with a receipt for the wage« of the seaman ; and the 
evidence shows that his wages, after beiug liquidated at 60 dol- 
lars and 50 cents, were withheld by the captain, during three or 
four days, because the plaintiff refused to sign the double re 
ceipt. To a person in the situation of a aeaman, just arrived 
in port after a long voyage, and, probably, without a cent of 
money, this was a fraudulent constraint on the part of the cap- 
tain, from which the law will protect the seaman. It cannot be 
doubted, that if the wages had been unconditionally paid, the 
plaintiff would peremptorily have refused to sign the receipt for 
one dollar, " for every thing else." The judgment below must 
be affirmed. 

Judgment affirmed. 
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NF.W-YORK, 
May, 1817. 

Jackson JaCKSON, CX dcm. ROWLET and SmITH, Ogoinst KlNNET. 

V. 

THIS was an action of ejectment, brought to recorer lot 

new Irir will N^- ^' '" ^^^ ^^^'" ^f Homer, in the county of Courtlandt, and 
not be granied was tried before his honor the chief justice, at the Qmrtlandt 

covered evi- The plaintiff's lessors claimed under a patent granted in 1791, 
ffocrmerdy to ^^ ^^^ fVilUam Rullitis, and produced two witnesses, Sxcartwovi 
mipeach the les- and Skerwood, to show that William Rullins and William Roto^ 
nSs"ac**iheiibJl ^^V'i of whoni onc of the lessors of the plaintiff was the son and 
mer trial. Butin heir, werc the sume person, and that he had served as a private 
rcntui*«r ihc*iit'ie ^"""g ^^c revolutionary war. At the trial, a verdict was found 
to "miiiiary for the plaintiff, which the defendant now moved to set aside, 
idcmUv^^orihc ^" ^^^ ground of newly-discovered evidence, and of surprise at 
original paipii- the trial. The affidavits which were read on the part of the 
tbn" newlnai defendant, were calculated to impeach the testimony of Sher- 
inav bo granted, wood, the principal witness for the plaintiff, by showing that he 
fen^ant an op- '^^*' made various declarations inconsistent with what he swore 
portunityofim- to at the trial; that he was an habitual drunkard, and a person 
[ * 187 ] *un worthy of credit. Affidavits were read on the part of the 
peaching the plaintiff to support the character of Shencood , and, to repel the 
principal wii- allegation of surprise, the affidavit of one Smith was read, 
ncss for the which Stated that the defendant and Sherwood did not reside 
ciaiiywherSw niorc than six miles from one another ; that tlie defendant at- 
defcndani has tended the Court at which the cause was tried, and, the deponent 
lime in%>8ses^ verily believed, well understood that the testimony of Sher* 
lion, (a) wood was relied upon by the plaintiff. It appeared that the 

defendant had been in possession of the, lot in question about 
nineteen or twenty years, and had made considerable improve- 
ments. 

Richardson, for the defendant. 

T. Sedgwick, contra. 

Per Curiam. This is an application for a new trial, on the 
ground of surprise and newly-discovered evidence. The newly- 
discovered evidence is for the purpose of impeaching the char- 
acter of one of the witnesses examined on the part of the plain- 
tiff. As a general rule, we have refused granting new trials on 
this ground. We have, however, repeatedly, in trials concern- 
ing the military lots, been more liberal in granting new trials, 
owing to the obscurity and multifarious frauds attendant upon 
those titles ; and especially when the question turns upon the 
identity of the soldier from whom the title is claimed to be de- 
rived. Although the character of Sherwood, the witness, seems 

(a) Vide 77»e Peoj^e v. The Superior Ctmrt of New-York, 5 WendelPs Rep. IW 
Jackson v. Hooker, 5 Cow. Rep. 207. Jackson v. Crosby ^ 12 J^kns. Rep. 3M. 
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to be rendered infamous, in the extreme, by the affidavits fur- new-york, 
nished on the part of the defendant, yet it is supported very ^^^^^[jlf^^ 
much by affidavits on the other side. This is a question, how- oatfiki.d 
ever, that can be much more satisfactorily decided in open ^' 

Court, when the witnesses can be seen by the jury, and their ^*" 
intelligence and respectability judged of; and besides, it is a 
question which properly belongs to the jury. The ground of 
surprise is removed by the affidavit of Smith. Upon the whole, 
considering the length of the defendant's possession, upwards 
of nineteen years, and that the soldier is represented as having 
two names, and as a considerable doubt rests upon the plain- 
tiff's claim, we are inclined to think the ends of justice will be 
best *answered by sending the cause back to a new trial, on f * 188 ] 
payment of costs. 

New trial granted. 



Oatfield against Waring. 

THIS was an action of assumpsit, brought to recover a com- A roqueai, in 
pensation for supporting the defendant's slave. The cause was porf a promise* 
tried before Mr. Justice Van JVIbm, at the Albany circuit, in may be inferred 

y^^iioi/* "<*m ^"® bene- 

UctOOer, l«lb. Acial nature of 

It was proved on the part of the plaintiff, that the slave, for ^\^ ^^""h^®'^ 
whose maintenance the action was brought, was the property of c^cumsiances 
the defendant's wife, at the time of her intermarriage with the <>/ ih« iransar- 
defendant, in 1810, and had lived with the plaintiff, in the city iLTproviuce of 
of Albany, and been supported by him from the time of the de- ^^e 4"'^ *«*^^" 
fendant's marriage until the 31st day of October ^ 181 5, when he ihe"'"cvideiire! 
was demanded, and the day after received, by the defendant, whether a r^ 
from the plaintiff. The defendant lived in the city of Albany, Sfcrrcd^or noi. 
and knew that the slave was kept by the plaintiff; but no proof (''L 
was given of any express request on the part of the defendant, three tenann in 
to the "plaintiff, to keep the sla^e, nor of any express notice <^on»mou of a 
given by the plaintiff that he expected any compensation. It him^,^llis'i9"suf- 
was proved that the plaintiff was the grandfather of the slave, fi<->eni to cmiiie 
and had himself been the stave of the father of the defendant's dom *, especiai- 
wife; that the wife of the plaintiff was formerly a slave of the 'y. T'}^^.^ **»« 
same family; that when the plaintiff moved from the house of erhasforalonL 
his late master, in 1810, the slave went with him, and that about jjjjj^® suflcrcd 
the same time the defendant and his wife removed to Albany, freeman, wfih- j 
In October^ 1815, the defendant brought an action against °y^ Haimin^ j 
the plaintiff, to recover the penalty for harboring his slave, slave ; which Is 

sufficient to au- 
thorize the inference that he also had manumitted him. 
Wlwre a penon brings an action against another, it seems that he cannot afterwards claim such defend- 
ant as his »lave. 
AU presumptions ought to bo made in favor of personal liberty. 

(a) Vide Fnrayth v. Garuon, 5 WendeWt Rep. 562. Reed v. Smithf 9 Cow. Rep. G V7. Livingitom 
V. Aekeston, 5 ifnd. 531. Bartholomew v. Jackiorif 20 Johm, Rep. 28. 
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Oatfixld 

V. 

Waring. 

[*189] 



NEW -YORK, before a justice of the peace, in which judgment was given fiir 
May, 1817. i\^q plaintiff in this suit, on the ground that the slave had gone 
and lived with the plaintiff with the defendant's knowledge ; 
that the defendant had never directed the plaintiff to send the 
slave home, nor had forbidden the plaintiff to keep *him in his 
family ; and that no notice had been given by the defendant 
to give him up. The defendant, after the plaintiff had rested 
his cause, moved for a nonsuit, on the ground that there was 
no evidence of a contract ; and, the motion being denied, pro- 
duced the will of the father of the defendant's wife, dated the 
19th day of iHay, 1794, by which he bequeathed all his prop- 
erty, of which the plaintiff was part, to his three children, and 
died in the month of November following ; and the three leg- 
atees continued to live together until the marriage of the de- 
fendant, in 1810. The plaintiff, then, to prove his fi-eedom, 
E reduced a writing dated the 1st day of May, 1807, under the 
ands and seals of the two brothers of the defendant's wife, 
by which they certify and agree that the defendant is a free 
man, and absolutely manumit and set him free, provided he con- 
tinued to serve them and their representatives until the 1st day 
of iHay, 1810 ; and it was proved that the plaintiff had perform- 
ed the condition. The defendant again moved for a nonsuit, on 
the ground that the plaintiff, being his slave, could not maintain 
an action against him ; and the plaintiff's coiuisel contended that 
the manumission before mentioned entitled the plaintiff to his 
freedom, and that his slavery, if it existed, should have been 
pleaded in abatement. 

The judge intimated his opinion to be^ that the slavery of the 
plaintiff might be taken advantage of under the general issue ; 
and without expressing a decided opinion as to the effect of the 
defendant's having brought an action against the plaintiff, ruled 
that a manumission by two of the joint owners of the plaintiff 
amounted to a destruction of the entire interest, and gave him 
his freedom ; or that the jury might infer from the evidence that 
the plaintiff was the sole property of the two brothers at the 
time they executed the manumission. The judge left it to the 
jury to determine from the evidence, whether any request from 
the defendant to the plaintiff to support his slave could be 
inferred. The jury found a verdict for the plaintiff for 143 
dollars. 

A motion was made, on the part of the defendant, to set 
aside the verdict, and for a new trial. 

Tillotson, for the defendant. 1. There was no express prom- 
ise of the defendant to pay for the maintenance of his slave ; 
nor have those circumstances been shown, which may be re- 
j^ifu g^**^®^ **i8 equivalent. A moral obligation may be a good 
BtnweU, 2 Consideration for an express promise ; but it is not sufficient to 
Fast, Rep. S(^. raisc an implied promise in law.f The rule laid down by Lord 
rawg'^rro ' Kenyon in Scarman v. Casiel^ that a prior moral obligation 
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was sufficient to support an assumpsit^ was an innovation, and new-york, 
has been strongly questioned, if not overruled. In Wennall v. ***>'» '^^^• 
Adneyyf the Court of Common Pleas held that a master was not oatfield 
liable, on an implied assumpsit, to pay for the medical attend- ^• 

ance on a servant who had broken his leg while in his service. 
Mr. Justice Spencer, in the case of The Overseers of Tioga v. t 3 ^. and 
The Overseers of Seneca,% seems to doubt whether, admitting tee »ote, p! Iw, 
the legal settlement of the pauper in T., and the maintenance 2W. ^««'^v- 
of him in S,, without request, or any promise on the part of T. ssp. ^' P. 
to pay, assumpsit would lie; and he evidently leans to the C(ues,i29. 
opinion of Lord EUenborough, in AtJcins v. BanwelL The /j* /^/*''*"'' 
English Courts, in the cases cited,<5> proceeded on the ground a semLxtu v. 
of the parish bein£; under a lesaal oblij^ation to support the Wiimot,ZEsp. 
pauper. Here the plaintiff proceeds on an implied assumpsit, ^^ ^ p^^ 
arising from his keeping the defendant's slave without any such 247. 
obligation, or showing a request. This Court held, in Dunbar 
V. Williams,\\ that no action would lie by a physician for | lo Johns. 
medical attendance on a slave, without the request of his master ; ^' ^^' 
and that an implied assumpsit could not arise, unless under 
circumstances in which the master would be legally bound to 
provide medical assistance. In Jacobson v. The Executors of 
Itt Grange,^ the plaintiff performed the work under an ir 3 Jaknt, 
expectation of compensation from the testator, who expressed ^^* *^* 
his intention to reward him, by a provision in his will. 

2. Next, as to the manumission of the slave.ff Under the a ft N. R, L, 
will of the father of the defendant's wife, she and her two ^]'^"' ^' 
brothers were joint owners of the slave. The certificate of 
manumission by two of the joint owners was not sufficient for 
that purpose. The execution of the deed by two, would not 
destroy the joint interest of the three ; but the wife of the 
defendant became the sole owner, by survivorship. The 
direction to the jury, that they might presume that the slave 
was the property of the two brothers, was authorizing an in- 
ference in contradiction to the will of the testator, by which 
the slave was given to the three. Presumptions are not to be 
admitted whfere the evidence of the fact is positive. 

It will be said, that the suifbrought by the defendant against 
*the plaintiff, before a justice of the peace, is a virtual manu- r * 191 1 
mission of the plaintiff. But the rule of the English common 
law in relation to villeins,XX is not applicable to the case of it^Bf. Com. 93. 
slaves in this country .4^ ff";*i^^*« 

M Lofrs Rep 

Loucks, contra. 1. Whether there was sufficient evidence 
of an assumpsit, express or implied, was a matter for the jury 
to decide, and their verdict is conclusive as to the fact. Labor 
done or services rendered, in expectation of a reward, will 
support an awu7np«7.||j| A gratuitous service is not to be Rll S(range*s 
presumed. It lies on the defendant to show that it was gra- ^tu^' Rm, 
tuitous. The declaration is on the general indebitatus assumpsit, 199. 
for services rendered at the request of the defendant. A request . 
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?«;w.YOiiK, must be proved ; but it may be either express or implied. The 
May, 1817. beneficial nature of the service is not denied : and where it is a 
Oatfield past consideration, the request may be implied.f In Hicks v. 
^'- Burhans,X the Court held that a promise to pay on a past con- 

sideration was good, if the service was laid to be done on 
f 1 Saimrf. 244. request ; and that if it was not so laid, a request might be 
{^* A297. i inferred from the beneficial nature of the services, and the 
« tfii J^' circumstances of the transaction. \ii Jacob son v. The Executors 
1671. 3 Bos', of he GrangCy^ Van Ness, J., says, '* The services having been 
and /»8tf. 294. performed for tne benefit of the testator, with his knowledge and 
Rep, 87. "s approbation, the law implies a promise to pay for them." The 
Johns. Rep, defendant knew that his slave was maintained by the plaintiff, 

t 10 Johns. ^^^ ^^^ silence is equivalent to his assent. 
Rep. 243. 2. But it is objected, that the plaintiff is a slave, and cannot 

i^Jokns.Rep. maintain an action. In fVells v. Z*anc, || it was decided, that a 
Id Joitns.Rep. s'^^'® might be manumitted hy parol; and parol declarations of 
144. the owner of the slave, that he had purchased her to make her 

free, and that he meant her to be free, were held to be sufficient 
evidence of a manumission. There was suflicient evidence 
to authorize a jury to infer a parol manumission, prior to May, 
1807. The plaintiff was absent from the house of his former mas- 
ter more than si.x yeats, and the principle of the statute of limita- 
tions ought to be applied to bar any claim to him as a slave. 
The jury were warranted, also, in finding a manumission by deed 
from the three joint owners. The defendant's wife was present 
^ Jo/mm. Rep. ^j^^^ j^^j. ^^^ brothers executed the deed. In Mackay v. Blood-- 

[ * 192 1 goody^ where one of two partners executed a bond, *and the 
other was present, and expressed his assent to it, it was held to 
be the bond of both. 

Again ; the deed of manumission by two of the joint owners , 

was a destruction of their joint interest ; and, in this respect. 

there is no distinction between a sale and a tortious conversion 

tt Wilson V. of the chattel by one of the tenants in common.ff The tenant. 

^u/, 3 Johns, whose right has been violated by the sale, or conversion, will 

v^ Abr. 615, havo his action against his co-tenant, for the conversion of his 

616 >/ 10-16! interest by the sale. 

Again ; the suit brought by the defendant against the plain- 
tiff, was an admission that he was a free man, and ought to 
conclude the defendant. 

Spencer, J., delivered the opinion of the Court. The de- 
fendant makes two objections to the verdict. 

1st. That the facts proved do not justify an inference that 
the maintenance of the defendant's slave was at his request. 

2d. That the plaintiff is a slave, and i.<3 incompetent to main- 
tain the action. 

The judge submitted it to the jury, whether a request on the 
part of the defendant, that the plaintiff should keep, provide 
for, and maintain his slave, had not been made out, and they 
find that there was a request. 
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A request may be inferred from the beneficial nature of the new- York, 
consideration, and the circumstances of the transaction; (10 May,i8i7. 
Johns. Bep. 244. 1 Caines, 386, 386. 1 Sound. 264. «. 1.) "mt^I^^TI^ 
and, without going into the facts, I am decidedly of opinion, the ^• 

circumstances well authorized the conclusion drawn by the jury. 

As to the second point. The fact, that the defendant had 
himself sued the plaintiff for harboring his slave, goes a great 
way in establishing that he was free ; at all events, it is a very 
solemn concession of the defendant that he was so. 

But the manumission of the plaintiff, by two of three joint 
owners, would, of itself, make him a free man. No person can 
be partly a slave and partly free, or a slave for one third of the 
time and free for two thirds ; he must be the one or the other 
entirely. Ijifke manumission by the two may be considered a 
destruction of the tenancy in common, and a conversion of 
the slave, as it regards the proprietor of one third. But again ; 
I have no doubt, that suffering the plaintiff to act as a free man, 
without any claim or pretence that he was a slave, until this suit 
was brought, would ^authorize the inference of a manumission [ * 193 J 
by the other tenant in common ; and all presumptions in favor 
of personal liberty and freedom ought to be made. 

Motion denied. 



Jackson^ ex dem. M'Crackin, against S. Wright. 
Same, ex dem. The Same, against S. Wright, Jun. 

THIS was an action of ejectment, brought to recover 200 Where a., « 
acres of land, on the west side of lot No. 60, in the town of 5^^!j.J; njjjf 
Sterling. The cause was tried before Mr. Justice Yates, at the during ihe rev' 

Cavuga circuit, in 1 8 16. Sy '^^e^ 

Peter Boise, by deed poll, dated the 5th of July, 1794, and in 1794, wiih- 
which was recorded on the 12th of June, 1807, wherein he is ^i„eeT'"'lii'; 
described as late private in the first New- York regiment, in con- military ryrht 
sideration of forty pounds, granted, bargained, sold„ and quit- f^l!^y%i^\ 
claimed to the lessor of the plaintiff, in fee, "all that military /or lot service* 
right, or parcel of land, granted to him as bounty lands, for his JJid'^wrrds! 
services in the regiment aforesaid, during the late war." The by an eci of the 
deed contained no covenants or warranty. iSllTifiSi.'iwo 

On the 2d of April, 1806, an act was passed by the legisla- hundred acres 
ture of this state, entitled, « An act for the relief of Peter ^P*^ ^^^ 
Boise, and others," by which it was enacted, " that it shall and gnmed lo a., 

as a g-ratuittj 
for his services and sufferings in the revohdicnary tDar, in punoance of which, a patent was issued io A,; 
tt was held, that A*s gnniee under the deed in 1794 was not entitled to that land, as the deed only related 
to land to which A. was entitled under the concurrent resolutions of the legrislature. 

No title, not in esse f will pass by deed of bargain and sale, unless it contain a warranty, in which case it 
nill operate as an estoppel, (a) 

la) Vide WHson v. T^oup, 2 Cow. Rep, 195. Jackson v. Hoffman, 9 Cow. Rep. t71. Id. v HubUe,, 
1 ibU. 613. 
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NEW- YORK, may be lawful for the commissioners of the land office, and they 
May, 1817. ^^ hereby required, fo grant letters patent to Peter Boise, late a 
M'Crackin soldier in the first New^ York regiment, commanded by Colonel 
Goose Van Schaick, in the line of the army of the United States, 
and his heirs and assigns forever, for the quantity of two hun- 
dred acres of land, in the tract set apart for the use of the line 
of this state, serving in the army of the United States, as a gra- 
tuity for his services and sufferings in the late revolutionary war, 
provided that the grant shall be to the said Peter Boise^ during 
his life only, and, afterwards, to his heirs in fee. In pursuance 
of this act, letters patent, bearing date the 20th of November , 
1806, for the premises in question, were issued to Peter Boise , 
under the great seal of the state. 

[ * 194 ] *The judge ruled, that the act of the legislaturei^bove men- 

tioned was a private act, and that the deed from Boise, to the 
lessor of the plaintiff, being prior in date to the patent, did not 
entitle him to recover. A verdict was accordingly rendered for 
the defendant. 

The plaintiff moved for a new trial, and the case was submit- 
ted to the Court without argument. 

Spencer, J., delivered the opinion of the Court. The decis- 
ion of the judge at the circuit, was correct, on two grounds : 

1. The grant under the private act of the 2d o( Aprils 1806, 
to Peter Boise, of 200 acres of land, part of lot 60, in Sterling , 
cannot, in any point of view, be considered as lands coming 
within the description and intention of the parties, as manifested 
by the deed from Boise to the lessor of the plaintiff. The deed 
grants the military right, or parcel of land granted as bounty 
lands for services during the revolutionary war, and is dated in 
July, 1794. The lands in question were not granted as bounty 
land ; 1st. Because it is declared to be a gratuity for services, 
and sufferings ; 2d. The bounty lands referred to in the deed 
were such as had been promised by the state, under the concurrent 
resolutions of the legislature, and would have comprehended 
500 acres. (2d GreenL erf. Laws^ 332.) 

2. The deed from Boise to MCrackin is a bargain and 
sale, and quit-claim, and he had then no title to convey in the 
premises ; and no title, not then in esse, would pass, unless there 
was a warranty in the deed ; in which last case, it would 
operate as an estoppel, for avoiding circuity of action. (Co. Lit. 
sect. 446. 265. a. and 6. 3 Johns, Rep. 366.) (o) 

It is a mistake to suppose the deed operative under the act, 
(2rf GreenL erf. Latos, 332.^ for the conveyances rendered valid 
under the fiAh section of tnat act, are such only as were given 
for lands granted under that act. 

Motion denied. 

(a) Vide Jackson ▼ WinsUnD, 9 Cowen*s Rep. IS. 

166 



OF THE STATE OF NEW-YORK. •ISS 

NEW- YORK, 

May, 1817. 

*KiDZiE against SackrIder and others. kidzh 

V. 

Sackridkr. 

IN ERROR, to the Court of Common Pleas, of the county of 
Delaware. The defendants in error brought an action of tres- ^^^J^cVtio- 
pass on the case in the Court below, against the plaintiff in ran to reverse 
error, for a false return to a certiorari. The declaration stated, j jJ5f,^S>iirt* 
that the defendant below was a justice of the peace for the county and the judg- 
of Delaware, and on the 19th of July, 1810, issued a summons Sy^"JhJ aJSuil 
against the plaintiff, in favor of David B, Beers^ and Sally of the plaintiff 
Beers, in a plea of trespass on the case ; that they appeared, and a"p^aringwhen 
that the plaintiffs in that suit, declared against them, for divert- the cause is 
ing an ancient watercourse, to which the plaintiffs below plead- ^endar^" *ho 
cd. The declaration then sets forth the proceedings before the may, notwitb- 

f'ustice, and that judgment was given against the plaintiffs be- J^ m5oi!*"'i? 
ow, for four dollars ; that Solomon M. Sackrider, one of the fjainst ti^e jun- 
plaintiffs below, within thirty days thereafler, made an affidavit reiurn'whoca^ 
of the testimony in the cause, before the justice, and of other wot plead, that 
facts, which affidavit is set forth ; that a certiorari was there- ^^ J^^^by 
upon granted, and the certiorari, with the copy of the affidavit, the defaujj of 
delivered to the defendant below. The plaintiffs aver, that the '**"'*^' * 
affidavit contained a just, true, and accurate statement of the 
facts and proceedings in the cause before the defendant, who, 
well knowing that it did contain a true and just statement of 
such facts and proceedings, not regarding his duty as a justice 
of the peace, but contriving, and wrongfully, and unjustly, in- 
tending to injure, prejudice, and aggrieve the plaintiffs, and to 
deprive them of the benefit of a just, true, accurate, and legal 
return, of the said facts and proceedings, did falsely and deceit- 
fully return as follows, well knowing that such return negatived 
the affidavit, and that the facts stated in the affidavit wbre, in 
every point, true and correct. The return is then set forth, 
stating the issuing of the summons, the pleadings, adjournment, 
issuing a venire, and that one Hoit, on being drawn as a juror, 
was excused by consent of the parties ; whereas, in truth and 
in fact, the above recited return to part of the affidavit was, 
in many respects, false, and variant Irom the affidavit, and es- 
pecially in this, that Hoit was excused by the consent of the 
plaintiffs, without taking the oath required by law ; whereas, in 
truth and in fact, the defendant knew the said return to be false, 
and *that the facts sworn to in the affidavit were true ; and [ • 196 ] 
whereas, in truth and in fact, Hoit was discharged by the de- 
fendant, without taking any oath, and afler the plaintins had in- 
sisted that he should serve as a juror. Other parts of the return 
are then set forth, with averment of their falsity and variance 
from the affidavit ; and the plaintiffs aver, that the said affidavit 
is, in every respect, true, and that the return of the defendant, 
taken collectively, is false, and does not answer the affidavit in 
many important points ; but that the defendant, wickedly, &c., 
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NEW- YORK, the same suppressed and misrepresented, whereby, the pla'mtiflfs 
^^^JiJi^^Jf^^ say, they were compelled to submit the cause to the Supreme 
KioziK Courtjupon the facts contained in the defendant's return, thereby 
«UcKRiDER ^^^*"S ^^^ benefit of the facts contained in the affidavit, so mis- 
represented and suppressed, those facts being material and suf- 
ficient to reverse the judgment against the plaintiffs, by means 
whereof the plaintiffs have been unable to have the judgment 
reversed ; but, on the contrary, the justices of the Supreme Court 
have affirmed the same : by means whereof, &c. 

The defendant below pleaded, 1 . Not guilty. 2. That, by 
the course and practice of the Supreme Court, a cause in error, 
on certiorari, may be noticed for argument by either, or both 
parties, and put down upon the calendar for argument, and when 
called on, in its course upon the calendar, the party noticing it 
may bring the same on to argument, if the opposite party ap- 
pear ; and if the opposite party make default of appearance, then 
the party noticing the cause for argument, on producing due 
proof of the regular service of the qotice, may obtain judgment 
by default, without argument ; and that the judgment on certio- 
rari against the plaintiffs, was rendered by the Court in pursu- 
ance of the said practice, being noticed by the defendants in 
error, for argument at the May term of the Supreme Court, 1812 ; 
and proof being made of the service of the notice, and the plain- 
tiffs in error making default of appearance, without any exami- 
nation or consideration of the facts contained in the return, 
whereby the judgment was affirmed by default, and whether the 
return of the defendant was sufficient to reverse the judgment, 
was in no wise determined. 

The plaintiffs below demurred to the second plea of the de- 
•fendant below, who joined in demurrer, and the plea was ad- 
judged insufficient by the Court below, and a verdict having 
been found for the plaintiffs below, upon the issue in fact, and 
[ * 197 ] *their damages assessed upon the issue in law, judgment was 
rendered accordingly ; to reverse which, a writ of error was 
brought in this Court by the defendant below. 

Sherwood, for the plaintiffs in error, contended, that an ac- 
tion for a false return would not lie, where the party makes no 
defence, but suffers judgment to pass by default. Every per- 
son is bound to take care of his own rights, and vindicate them 
t le (hun V. in due season and proper order,! <Lnd if he has the means of 
^tSu^'^ \ defence, and neglects to use them, he is forever barred. In 
Johns. * Catesj casc of a falsc rctum of a member of parliament, an action 
^^* docs not lie, unless the matter has been heard and determined 

X iMtmj, 82— in parliament.! 

502. 6 ifof "46*. ^^® "^'^^ made various objections to the pleadings, and pointed 
out several formal defects in the record, which he said were, 
not helped by the statute of amendments ; but which it is not 
necessary to state. 
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Van Buren (attorney-general) insisted, that none of the new-york 
cited by the counsel for the plaintiff in error, were appli- ,^^^2^jfi^ 
cable. That both the law and the fact were spread upon the Jacxson 
record, and that the declarations contain sufficient averments £^^,',5^ 
to show a good cause of action. The cases as to false returns 
by sheriffs were not analogous. 

Per Curiam. This case comes before the Court on a w#it of 
error to the Common Pleas of Delaware county. The action 
was against Kidzie, the defendant below, for a false return 
made by him, as a magistrate, in a cause of David Booth Beers 
and Sally Beers against the Sackridersy defendants in the jus- 
tice's Court, by reason of which false return the judgment was 
affirmed. To the declaration in the Common Pleas, the de- 
fendant pleaded, that the judgment of affirmance in the Supreme 
Court, on the certiorari, was by default. To this plea there 
was a demurrer ; on which the Common Pleas gave judgment 
for the plaintiff, that the plea was bad. 

The question here is, whether a party in a certiorari^ who 
suffers judgment to be taken against him by default, can main- 
tain an action against a justice for a false return. 

None of the cases referred to by the plaintiff's counsel war- 
rant the position taken by him ; and it does not seem to be 
supported *by any general principles of law. The declaration [ * 198 ] 
in this case, as it must in all such cases, avers the falsity of the 
return, and the materiality of the matter alleged to be falsely 
returned; and if it was not material, the justice might have so 
pleaded as to have shown this upon the trial. The plaintiffs 
aver, that by reason of such false return, they were unable to 
obtain a reversal of the judgment. This is sufficient. The .» 
judgment of the Court below must, accordingly, be affirmed. 

Judgment affirmed. 



Jackson, ex dem. Newkirk and others, against Embler. 

THIS was an action of ejectment, brought to recover hve Adeviscofiand 
eighths of a farm in the town of Montgomery , in the county of ^f *TOroetSw* 
Orange. The cause was tried before Mr. Justice Piatt, at the and where 
Orange circuit, in September, 1816, when a verdict was taken £Xwirfrom 
for the plaintiff for five eighths of the premises in question, which a fee can 
subject to the opinion of (he Court. hSpHca?ron, ^^ 

The lessors of the plaintiff were five of the heirs at law of vests only a 
Henry NewkirJc, who died about the year 1798, leaving eight iJc'viseMLV^'' 
children his heirs at law, afler having made his will, dated the 
19th of June, 1797, in which were contained the following be- 

(a) Jaehrm v. WelU, 9 Johns, Rep, 2Z2. Wright v, Duer, 10 Wheat, 304. 
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NEW- YORK, quests and devises ; — ^**I give, devise, and bequeath, to my be- 

^Jjy^^f^^ loved wife, Agnes Newkirk, during her natural life, one work- 

OvERsERRsor ^^S horsc, one breeding mare, three milk cows, and six sheep, 

THE Poor or to be kept on the place." "I give, devise, and bequeath, to 

cAOHTicoEE ^^ ^^^ Jamts Newkirk, the two lots of land Nos. 5 and 6, 

OvERBBERsop (which arc the premises in question,) in the last division of 

BRUNswrcK' ^he five thousand acre tract, containing one hundred and forty 

acres.'* " Also, all the hogs belonging to the place, with giving 

two to ray wife, every year, to fatten with her own grain, for 

her own use." James Newkirk^ by deed dated the 26lh of De- 

cembery 1805, conveyed the premises to Sears, who, in 1S07, 

conveyed them to the defendant. James Newkirk died on the 

25th oi January, 1815, before the commencement of this suit. 

The case was submitted to the Court without argument. 

[ * 199 J *Per Curiam. The lessors of the plaintiffs claim five eighths 

of the premises as heirs at law of Henry Newkirk, deceased ; 
and the defendant claims under title derived from the will of 
Henry Newkirk, by which the premises aie claimed as devised 
to his son James Newkirk, The words of the will are, " I give, 
devise, and bequeath, to my son James Newkirk, the two lots 
of land Nos. .5 and 6, in the last division of the five thousand 
acre tract, containing one hundred and forty acres." James 
Newkirk died before the commencement of this suit ; and the 
only question is, whether, under the above devise, he took a 
fee or only a life estate. A life estate only passed under this 
devise. There are no words of perpetuity, nor is there any 
thing in the will from which a fee, by implication, may be in- 
ferred. We are accordingly of opinion, that the plaintiff is en- 
titled to judgment for five eighths of the premises. 



The Overseers of the Poor of the town of 

SCAGHTICOKE Ogaiust THE OvERSEERS OF THE PoOR 
OF THE TOWN OF BrUNSWICK. 

In order loac- IN ERROR, ou Certiorari, to the Court of General Sessions 
tZ by'^'iUrl of the Peace, for the county of Montgomery, 
chase, a con- Angle Preston, a pauper, was removed from the town of 
veyance o/ihc Brunsvnck to the town of Scaghticoke, by an order of two jus- 
payment of ihe tices, dated the 1st dB.y o( September, 1815; in which it was 
nZly*'*is°Lt adjudged, that the legal settlement of her, the said Angle 
sufficient, but a Preston, was in the town of Scaghticoke, The overseers of 

tide must have 
been acquired ; 
anil it must appear that a conftideratlon to the amount of seventy-five dollars was actually paid, (a) 

Whether an adjudication iu an order of removal that a pauper's le^al settlement was in the town to t\'bich 
he in removed, be sufficient ; or should it be adjudged that it was his last legal settlement 7 Qwmtt. 

(a) Vide Overseen of Bridfceitater v. The Overseers of Brookfield, 1 Cow. Rep. 299 post. p. 46S. 
Overseers of VVhitestoKn v. Overseers of Constable, infra, 469. Overseers of Augusta v. Overseen 
of Paris, 16 Johns. Rep. 279. 
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ifae poor of the town of Scaghticoke appealed from this order new-york. 
to the Court of Sessions of the county of Montgomery^ who *'*^' '®*''^* 
affirmed the order, o^^^^^^^^v 

The return stated, that a witness testified that the father of thk Poor op 
the pauper once lived in the town of Scaghticoke, where he ^^^^"J'*'*^*''' 
owned a &rm, and that the pauper lived with him, and was Ovkrskbrsok 
there married ; and that he supposed her father paid 500 pounds BRUN^m'c k*^^ 
for his farm ; but, on his cross examination, he said that he did 
not know that the pauper's father ever paid any thing for the 
farm. 

*Levimi$ Lansing testified, that his father sold to the pauper's [ * 200 ] 
father the &rm on which he lived for 600 pounds, in the year 
1785, and gave him a bond for the deed, to be given on the 
payment of the purchase money; and that on the 11th day of 
December^ 1792, the pauper's father sold it to the witness, for 
505 pounds, but had no deed for it, and he assigned the bond 
to the witness ; and the witness did not know that he had ever 
paid any thing for the farm. No other evidence was stated in 
the return material to the point decided by the Court. 

The return was submitted to the Court without argument. 

Per Curiam. The two questions in this case are, 1 . Whether 
the order for removal is not defective, in not adjudging that 
Scaghticoke was the last place of legal settlement of the pauper. 
5J. Whether the facts in the case show that Scaghticoke was 
in reality the last place of legal settlement. 

The ground on which this second point is attempted to be 
supported, is the purchase of an estate in that town by the 
pauper's father. The mere, contract for the purchase of land 
will not satisfy this mode of acquiring a settlement. And al- 
though the act makes use of the term purchase, this necessa- 
rily implies that a title must be given. But, at all events, the 
consideration, to the amount of 75 dollars, must be paid ; and 
there is no evidence whatever that the father of the pauper 
ever paid any part of the consideration of his purchase. One 
witness says he supposed he paid 500/., but the witness did not 
pretend to know any thing about it; and the circumstances 
are very strong to show that he did not pay it. On the pur- 
chase he only got a bond for a deed, and it is proved that he 
never got a deed ; by this bond the deed was to be given on the 
payment of the purchase money. It would, therefore, seem 
very reasonable to conclude that he would have had his deed 
if he had paid the consideration. He, afterwards, sold this 
bond to Levintis Lansing. The order of the Sessions must, 
therefore, be reversed. 

Order of Sessions reversed. 
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NEW. YORK, 

May, 1817. 

^■^^Xrf^^ *John Sharp, survivor of Robert Sharp, against The 



V. 

Unit. Iks. Co 



United Insurance Company of the city of iSlew-York. 



In an acUon to THIS was an action brought to recover back a premium 
IfffZHL^^^^^e which had been paid by the plaintiff to the defendants, for the 
insurance, ou insurance of the ship Hercules, on a voyage from New- York 
Illc pKiff imd *^ Liverpool, and back to New- York. The declaration con- 
no interest io taincd a count for money had and received, and other common 
lime The* inVur- ^ounts in assumpsit; to which the defendants pleaded the 
mice was made, general issuc. The cause was tried before Mr. Justice Yates^ • 
which wST'Tii ^^ ^^^ New-York sittings, in November, 1816. 
the name of The policy of insurance was executed on or about the 24 th 
fsnoiei^rjw: of October, 1810, when it bore date, (after a written applica- 
ma faeu evi- tion to the defendants by the plaintiff and Robert Sharp,) and 
ihiatbe pWniiff purported to be on account of the plaintiff and Robert Sharp, 
was not the A note for the premium, amounting to 1 ,801 dollars and 25 cents, 
v^sei. (1) '*** bearing the same date with the policy, and payable in nine 
months, was drawn by Robert and John Sharp, and endorsed by 
David Dunham, which note, after having been twice renewed, 
was paid, on or about the 2d oi April, 1812. In order to show 
that the plaintiff, at the time of effecting the insurance, had no 
interest in the vessel, a certificate of registry was produced in 
evidence, which was admitted by the defendant's counsel as 
sufficient proof of the registry, but its admissibility as proof of 
the ownership of the vessel was objected to ; the judge, how- 
ever, allowed it to be read in evidence. This certificate was 
dated the 22d day of June, 1809, and stated that David 
Dunham, of the city of New-York, had taken the oath required 
by the act of congress concerning the registering or recording 
of ships or vessels, and had sworn that he, together with Robert 
Sharp, of said city, merchant, were the only owners of the ship 
Hercules, It was admitted that there had been no change of 
the registry until after the termination of the voyage insured. 

The defendant's counsel moved for a nonsuit, on the ground 
that the register was not sufficient proof of the ownership of the 
vessel ; that there was no sufficient proof of the payment of the 
premium by the plaintiff and Robert Sharp; that by their 
application for insurance, and accepting the policy, they had 
admitted themselves to be owners ; and that the acts of the 
[ * 202 ] *plaintiff, and Robert Sharp and David Dunham, in making 
the insurance and giving and endorsing the note for the pre- 
mium, and paying the same after the termination of the risk, 
recognized and admitted the ownership of the vessel to have 
been in the plaintiff and Robert Sharp at the time of effecting 
the insurance. The judge, however, denied the motion, and a 
verdict was found for the plaintiff for the amount of the premium* 

(a) Vide Tfiom v. Hicks, 7 Cote. Rep. 697. Leonard v. Huntineton, 15 Joiuu 
Rep. $98. 302. 
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with interest from the date of the policy. The defendants ifEW-YORK, 
moved for a new trial. ^^y- *^^^- 




S. Jones^ jun,f for the defendants, contended, 1. That the 
register alone was not sufficient evidence of ownership in David "''* "'" ^ 
Dunham and Robert Sharps at the time the insmrance was 
effected. The act of congress for the registry of vessels, is 
solely for the purpose of giving them a national cliaracter, and 
constituting them American ships. In England, the register is 
not even prima facie evidence of ownership. In Frazer v. 
Hopkins Sf Long,^ Sir James Mansfield held that entries in f 2 Campb. N. 
the custom-house books of the persons registered as owners of ^- J?*?^^ ^''^• 
a ship, were not evidence of ownership; and in Flower v. jiep.'o. ""'*'* 
YoungyX Lord Ellenborough held the same doctrine. So the t^Campb.N,p. 
Court of C. B., in the case of Pirie v. Anderson,^ decided that, ^^ 406*"^*^' 
in an action on a policy of insurance, the certificate of registry ^^TaamtlRep. 
was no evidence for the plaintiff that the interest in the ship was ^^• 
in the persons in whom it was averred, and in whose names 
the insurance was effected. The property in a ship is transferred 
by the bill of sale, and that, with the certificate of registry, or 
possession of the ship, must be shown, to support the averment 
of interest in the plaintiff. || The name of the true owner is |i //n£r^tfr(; v. 
not always inserted in the register of the ship.lT An equitable xamuT* Re^ 
or qualified interest may be insured; and proof of such an \n.s'East,]0. 
interest will support the action on the policy. The question \l EMt'^he^' 
in this case is, what is proper evidence of an insurable interest ; f u Ea$t, sic 
not what is a legal, or technical ownership. 

The certificate of registry was not sufficient evidence, then, 
of a want of interest in the assured to entitle them to a return 
of the premium. 

2. Acts of ownership are sufficient evidence of interest ; and 
the very act of making the insurance is proof of ownership. 

3. It was a fraud in the plaintiffs to represent themselves as 
owners, and obtain insurance as such, knowing, at the time, 

♦that it was not the fact. Can a person who effects insurance, [ * 203 ] 
with full knowledge that he has no interest, recover back the 
premium on the ground of a want of interest ? 

4. If the registry was evidence, the plaintiffs could recover 

only in proportion to the interest proved by the register.f f tt Murray an i 

Ogden V. Co/. 

Caihcs^ contra, contended that the certificate of registry was, Jofmt, Rep, 
at least, prima facie evidence of ownership. It is made so by ^^' 
statute ; the acts of congress relative to the registry of ships, 
require certain acts to be done, to entitle the party to this evi- |^ Woods v. 
dence of ownership. The privileges of the American char- JSS'lf Rep 
acter, conferred by the certificate of registry, cannot be obtained I4i. Lme$ or 
without an affidavit of the ownership.^:]: The collector keeps in ^^' ^ j 
a book, a record or registry of the facts, of which the certificate ch. f wet. i. s! 
is an abstract. In the case of the United States y. Johns,^^ the ^' «, ., . 
Circuit Court of the United States, for the district of Pennsyl- r^ ^12 
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NEW- YORK, vania, decided that, as it was made the duty of the collector to 

*j2[^^fj^ record, in a book, all manifests, a copy of the manifest, under 

Sharp ^^^ hands and seals of the custom-house officers, was admis- 

T* r ^^^^ evidence. Philips, in his treatise on evidence,f lays it 

"^3^*309' down as settled law, inat the certificate of registry of a ship, is 

^' ' ' conclusive evidence of want of title against those who are not 

named in the register ; that they cannot legally be joint owners, 

though the converse of the rule may not be true. In Curtis v. 

1 6 v^tjtm. Perry fX Lord Eldon held, that where a ship is registered as the 

Rep. 739. gQ\Q property of one of two partners, she must be deemed the 

property of the one in whose name she was registered, as 

among creditors, in a case of bankruptcy. In Murray v. The 

Colombian Insurance Company^ the register was produced. 

Again ; where no risk has been begun, whether it be owing 
to the fault, pleasure, or will of the insured, or to any other 
i Marsh, on cause, cxccpt fraud, the premium must be returned.^ Misrep- 
m.^ow^^'. resentation, without fraud, is nothing. 

If a vessel is insured as the property of B., and it turns out 
that he has no interest, but the ship belonged to A., an action 
ISteinbach v. lics to rccovcr back the premium. II 

Khinelanderf 3 

Johns.Cat.9B9. _ » . ,. « 1 /. 1 ^m mi 1 - 

Spencer, J., delivered the opmion of the Court. The plain- 
tiff seeks to recover back the premium of insurance on the ship 
Hercules, on a voyage from New- York to Liverpool, on the 
allegation, that he and his brother Robert Sharp were not owners 

[ * 204 ] *when the policy was effected. To prove this, the plaintiflf 
offered in evidence the register of the ship, dated the 2d of 
June, 1809, by which it appears, on the oath of David Dunham^ 
that he, together with Robert Sharp, were the owners: the 
policy bears date the 24th of October, 1810. 

The only question in the case is, whether the register is evi 
dence, prima facie, that Robert and John Sharp were not the 
owners. The object of the register is, to show the character of 
a vessel, and to entitle her to the advantages secured by law to 
vessels of our own country. It was granted, on the oath of one 
of the owners, and there can be no reason for admitting this as 
proof of ownership, to contradict the fact set up by the act of 
procuring an insurance on the same ship, as owned by different 
persons. It would be incongruous to allow a person who applies 
for an insurance on a ship, representing himself to be the owner, 
to set up the act of obtaining a register, as evidence to the con- 
trary ; especially after the lapse of several months afler it bears 
date. Dunham was a competent witness, and he ought to have 

• been examined, or some proof should have been offered, to 

show how the ownership stood, when tlie insurance was effected. 
The oath of the owner, in obtaining a register, is proof for 
no other purpose. The register would not be evidence against 
Sharp, unless it were shown that he sanctioned, or adopted it. 
The principles adopted by the Court, in this case, are fully 
supported by authorities. (4 Taunton Rep. 651. 2 Taunt. 
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Rep. 5. 2 CampbcUy 107. 3 Coi/^p. 240. 3 Taunt. Rep. 176. new-york 
3 East, 10. 4 Easty 130. 14 East, 226. 16 jEa^r, 169.) J^^l!^!^ 
There must be a new trial, with costs, to abide the event of Bristol 
the suit. v- 

New trial granted. 



Taylor and others against Marshal. 
IN ERROR, to the Court of Common Pleas of the county Jl^ "^Ij^" *^ 

^ ^^ J f '' recover ido vbI" 

Ol Vourilanat* ue of property 

♦The defendant in error brought an action in the Court be- [ * 205 ] 
low, to recover the value of a pair of oxen, which had belonged ^^ich had been 
to one fVardy and were taken by Taggart^ one of the defend- ^ecuiTou*' a" 
ants below, who was a constable, under an execution issued in i^>»»t ^i^y ^ 
favor of the other defendants below, against Ward. The plain- ^ "have^'pu? 
tiff below produced at the trial one Matilda Marshal, and of- chased ihe 
fered to prove, by her, that she heard the plaintiff converse with ?J?£e *of a 
Ward about the cattle, and that it was agreed between them, convereaUon 
that Ward had, previously to that day, sold the cattle to the nfaintiffand It, 
plaintiff; but she was not present at the time the contract was "> .^^ich the 
made. The defendants below objected to the testimony, but wauT^adiniiiBd* 
the Court permitted it to go to the jury, and a verdict was »« not compe- 
found for the plaintiff below. The defendants below tendered the wde.*"*^** ** 
a bill of exceptions, which was removed into this Court by writ 
of error. 

The ct.6e was submitted to the Court without argument. 

Per Curiam. The case is imperfect in not stating whether 
the cattle were in Ward's possession or not, when taken on the 
execution ; nor whether the conversation, proved by Marshal, 
was before, or after, the levying the execution on the oxen. 

We think, however, there is enough to show, that the evi- 
dence was improper, and that it may fairly be intended, that the 
conversation was afler the judgment and execution : it was an 
attempt to prove and set up an antecedent sale, by the confes- 
sions and declarations of the parties, to the prejudice of the 
rights of a third person : nothing but the fact of the sale, de- 
rived from witnesses present at it, could be legally proved. 

Judgment reversed. 



Bristol against Barker. 

THIS was dn action brought to recover the penalty given by The art to re. 
the second section of the act of the 6th April, 1813, entitled ^Xfi^Tbv 
An act to prevent the passing and receiving of bank notes less auodoHaiu,^ 

175 



206* CASES IN THE SUPREME COURT 

NKW-YORK, than ^ihe nominal value of one dollar, and to restrain untncor 

May. 1817. porattd banking associations. The cause was tried before bin 

Bristol hoiior the chief justice, at the New- York sittings, in April, 1816. 

^' M the trial, fValter Morion, cashier of the Exchange Bank, 

AKKBR. ^ ^^ ^j^y ^j. iVcw- York, was examined as a witness on the part 

/i.L.234.) ex- of the plaintiff, who testified, that in the month of April, 1815, 

auociaUons ^ Jacob Barker, the defendant, established a banking house in 

companies the first Ward of the city of New- York, which was denominated 

banking pur- ^^c Exchange Bank: That the defendant has, since the estab- 

poses, and not lishment of the bank, issued notes in his own name, and has 

to an individual • j j -^ j j i* * • ^i. 11 

who carries on received dcposits and made discounts in the manner usually 
banking opera- donc bv incorporated banks, and that he carried on the business 

t ions alone, and *• • * r 1 l* • i* -j 1 *. j "l-i-^ 

on his own of a private banker, on his individual account and responsibility, 
credit and ac- under the name and style of the Exchange Bank. The plain- 
«>«»» • («) ijg- having rested his cause, the defendant moved for a nonsuit, 

which was granted. 

The plaintiff now moved to set aside the nonsuit, and the case 

was submitted to the Court without argument. 

Thompson, Ch. J., delivered the opinion of the Court. The 
only question in this case is, whether th^act to restrain unin- 
corporated associations, (2 N, R. i. 234.) applies to an indi- 
vidual, who may alone, and on his own credit and account, 
carry on banking operations. Tlie act declares, that no person 
unauthorized by law, shall subscribe to, or become a member 
of, any association, institution, or company, or proprietor of 
any bank or fund, for the purpose of issuing notes, &c., or 
transacting the usual business of incorporated banks ; and any 
person, unauthorized by law, as aforesaid, who shall subscribe, 
or become a member or proprietor, as aforesaid, shall forfeit 
one thousand dollars. 

It ought, in the first place, to be observed, that this is a penal 
act, and, therefore, to be construed strictly. It is very evident, 
from the structure of the whole clause in the act, that it was 
intended to extend only to associations, or companies formed 
for banking purposes. This construction comports with the 
title of the act, which, although no part of the statute, shows, 
in some measure, the intention of the legislature. No difficulty 
arises in giving force and effect to all the words used in the act, 
and still confine their application to companies or associations, 
except as to the word proprietor, in regard to which, there ap- 
f * C07 ] pears, *at first view, to be some little difficulty. But taking the 
whole section together, this word may be satisfied, by consid- 
ering it used as synonymous with the word member ; and the 
clause may be read and understood, as declaring that no per- 
son, unauthorized by law, shall become a member or proprietor, 
with others, of any bank or fund, &.c. This construction is 
much strengthened by the last clause in the section, which 
declares, that all notes and securities, (fee, made, or given to 

(a) Vide PtopU v. BantoWf 6 Cowen, 290. 
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any such association, institution^ or company, not autlforized as NEW-VORK, 
aforesaid, shall be null and void. The word proprietor is here ^^^J^^jfi^l/ 
not used. If the prohibition had been intended to extend to aucomb 
indiYiduals, this clause would, doubtless, also have made void all v- 

notes given to any proprietor of any bank or fund. We are »<>"'w« 
accordingly of opinion, that the motion to set aside the nonsuit 
most be denied* 

Motion denied. 



Macomb and Bouck against Thompson. 

THIS was an action of covenant The declaration contained Where, by arti- 
five counts. The first count stated, that the plaintiffs had caused ment° ji"****" 



was 



actions of ejectment to be commenced in the Supreme Court, «jbinhie<i to ■*- 
on the demise of themselves and two other persons, against the termiD"besuin 
defendant and six other persons, for land in the town of Scho- ^^^^^ ^\ ^' 

i.,.,,..!"^ I r-..Lj fendant should 

hone, bemg land m the possession and occupancy of the de- paytothepiaio- 
fendant, and the other six persons, as his tenants; that while i'''''j^°|L^''?J2 
these suits were depending, to wit, on the 22d of September, ofwtich the de- 
1813, by certain articles of agreement, made between the plain- ?"^*ud a"' 
tiffs and the defendant,^ the defendant admitted and acknowl- be^iii tbepiaio^ 
edged thereby that the plaintiffs had the legal title to the lot of {j^^* "Sef^j'*'*' 
land hereinafter mentioned, in the patent to Lawyer, Zimmer, ocaqned or 
and others, and the parties agreed, that Archibald Croswell, c^*^f ««<> 
John Adatns, and Jabez D. Hammond, should determine, under od being ascer^ 
theirhands,orthehandsofany two of them, on or before the 10th ^'^ ^ ^ 
of June *then next, the sum that the defendant should pay, un- [ ^^^ ] 
der all the circumstances of the case, for the lands so occupied, ^[!^^^\d^\y 
or claimed by the defendant, and also for costs, which sum the defendant lo 
should be payable with lawful interest, in four equal yearly in- thela^n?*^*?* 
stalments, to be secured by boifd and mortgage on the said lot conveyed to ihe 
of land, or the money be paid within ten days after the appraise- thV°arbiirato"s 
me^t, as the defendant should elect, and that the plaintiffs awarded the 
should, with their wives, in consideration of such sum so to be as- ^ed° to *^Uie 
certained and secured, convey such lot of land, occupied, or defendant, and 
claimed by the defendant, to him in fee ; that the arbitrators payihe*^pia?niifl; 
undertook the trust, and did, on or before the time limited in or Mcurc to be 
the articles of agreement, to wit, on the 19th of May, 1814, by JJi,! i* aTac" 
writing under their hands, award that the plaintiffs, and their re- lion for a breach 
spective wives, convey to the defendant lot No. 3, in the first al- in nof^payhlff! 
lotment of Lawyer and Zimmer* s patent, and that the defendant, ^ fecuring to 
in consideration thereof, secure, by bpnd and mortgage, to the gom awarded: 

a plea, that the 
defendant did not occupy the land which was the subject of the award, is bad, not being co-extensive 
with the articles of agreeoienl, on which the plaintiff Jedared, and whicn applied to the land that the de- 
fendant claimed, as well as what be occupied, 

Wher«, in a declaration in covenant, the covenant is set forth in hcec verha, concludinr with sealed and 
delivered, 6oc., and the name of the covenantor with the letters L. S., but it is no where else alleged that 
•t was sealed^ the declaration is bad on general demorrer. (a) 

{a) 1a Parf V. WCrea, 1 WendelTs Rep. 164. Van Saniwood v. Sand/ord, IS Johnt, Rep. 197. 
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NRW-YORK, plaintiffs, or either of them, the sum of 3,698 dollars 78 ceots. 
Hay, 1817. of which 3,234 dollars was the value of the land, and the sum 
Macqvx of 465 dollars and 78 cents, for the taxed costs in the actions 
V, of ejectment. The plaintiffs averred that they executed a deed, 

uourw^, ^^^ tendered the same to the defendant, according to the arti- 
cles of agreement, which he refused to accept, and required the 
defendant to pa^ them the said sum of money, or secure the 
amount, and assigned the breach in his not paying or securing 
the same. The second, third, and fourth counts were, as ar as 
respects the point decided by the Court, the same with the first. 
The fifth count commenced with reciting, that certain other 
articles of agreement were made and concluded on the 22d of 
September, 1813, between the plaintiffs, of the one part, and the 
defendant Benjamin fVilber, and a number of other persons, of 
the other part, at, &c., the date whereof is on the same day and 
year last aforesaid, in the words and figures following, to wit : 
the agreement is then set out in hac verba, concluding with the 
words tealed and delivered , &c., which was executed by the de- 
fendant for himself and six others, as his tenants ; and to the 
names of the covenantors were annexed scrawls, enclosing the 
letters L. S. ; but there was no allegation in the declaration 
itself, that the defendant sealed the agreement, nor was there 
a profert of the agreement : it then recited that the arbitrators 
took upon themselves the burthen of the award, and on the 
19th of May, 1814, made their award in writing, under their 

[ * 209 J hands and seals, in the words *and figures following, to wit : 
here the award was set forth in hac verba. The plaintiffs then 
averred an offer to execute a deed to the defendant, and a ten- 
der of a drafts of a conveyance to him for his approbation, but 
that the defendant discharged the plaintiffs from executing any 
deed ; and that the plaintiffs required the defendant to pay the 
sum awarded, or secure the amount thereof, and assigned a 
breach in his not paying the money, or securing the same. 

The defendant, after oyer of the articles of agreement and 
award, pleaded to the four first counts of the declaration, that 
at the time of making the articles of agreement, or the award, 
he did not occupy the whole of lot number three, in the first 
allotment of Lawyer and Zimmer^s patent. To the fifth count 
he demurred generally, and the plaintiffs joined in demurrer. 
And the plaintiffs demurred generally to the defendant's plea, 
who joined in demurrer. 

/. V. N. Yates, in support of the demurrer. 

S. A. Foot, contra. 

Per Curiam, The declaration in this case is on articles of 
agreement entered into between these parties, relative to sub- 
mitting to arbitration certain disputes touching some land occu 
pied or claimed by the defendant. By this agreement the plain 
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li^s' title is acknowledged ; and the question submitted to the NEW -YORK, 
arbitrators was, how much should be paid for the land. The May,i8i7. 
defendant signed for himself and six other persons, as his tenants ; shbphako 
and, by the award, the arbitrators directed the plaintiffs to ^'* 

convey to the defendant the whole of lot No. 3. The declara- '"^''* 
tion avers that this was claimed or occupied, by the defendant. 
To the four first counts in the declaration, the defendant pleads, 
that he did not occupy the whole of lot No. 3. To this plea 
there is a demurrer, because the defendant says that he did not 
occupy said lot, whereas he should also have pleaded that he did 
not claim said lot. The plea is, in this respect, defective. The 
articles of submission extend to all the land occupied or claimed 
by the defendant ; and the declaration avers, that the whole of 
lot No. 3 was occupied or claimed by the defendant. If this 
was denied, the plea should have been as broad as the sub- 
mission *and the averment in the declaration. The plaintiffs [ * 210 ] 
are, therefore, entitled to judgment on this demurrer. 

The defendant demurs to the fifth count, and the cause of de- 
murrer is, the want of an averment that the agreement was sealed. 
This, in the case of the same plaintiffs against Wilber, de- 
cided this term, has been considered good cause of demurrer ; 
and the defendant is, therefore, entitled to judgment thereon. 

Judgment accordingly. 



Sh£phard against Little. 
IN ERROR to the Court of Common Pleas of the county of where the eon- 

Oneida. fidcration of a 

This was an action of assumpsit for money had and received, expr^wed^^ ** 
brought by the plaintiff in error against the defendant in error, }iiereia,aiid that 
which was tried in December^ 1815, in the Court below. [hJ^'^iSiiee o^ 

At the trial, the plaintiff ofJTered to prove, that, being in pos- Msipee, parol 

c a'- rijj 1 rj evidence is,nol- 

session of a certain piece of land under a lease for years, and withstanding, 
his interest in the same being worth about five hundred dollars, "jj"*^'**'®. J^ 
and being indebted to one Babcock in the sum of about one hun- noiTeen *patd. 
dred and eighty dollars, the defendant agreed to advance to the .^.^ .'**® 
plaintiff the money to pay Babcock; and the plaintiff, for his ^^a^ leaM^ 
security, agreed to assign him the lease, which the defendant ^ ^^^ 
was to sell, and after deducting from the proceeds the amount '^ntideration 
paid to Babcock, to pay over the balance to the plaintiff; that ^SKfJi"*** 
the plaintiffaccordingly assigned, under seal, the lease absolutely in hand pJd^ 
to the defendant ; that the consideration of the assixrnment was under an a™e- 

' ^ ment that the 

defendant 
fbonld sell the term, and pay himself a debt due from the plaintiff, and pay over the balance to the plaintiff, 
the plaintiff in an action ior money had and received, to recover the balance from the defendant, it not pre* 
clnoed by the assi^ment from sliowbg the circumstances of the case. 
Atsumpsit will lie to recover the consideration money of land sold, (a) 

(a) Vide Wkiiheek v. Whitbtek, 9 Cow. Rep. 956. Jackson v. BtChuneu, 7 JbU. SGO. T%aUmmr 
f. Brimek€rhof, 6 an. l(XL Supra, 165 Bowtnv, B€U,ftOJchm.Mtep,SSi. 
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NEW-YORK, expressed therein to be five hundred dollars in hand paid ; and 
May, 1817. that the defendant, having sold the land, for which he received 
^"5^][J^7hd^ ^^^ hundred dollars, refused to pay any part thereof to the plain- 
v-^_ tiff. The defendant's counsel objected to this evidence, which 
was rejected by the Court, and a verdict found for the defendant. 
The plaintiff tendered a bill of exceptions, which was removed 
into this Court by writ of error. 
[ * SI 1 } *The case was submitted, with a reference to the authorities 

without argument. 

Spencer, J., delivered the opinion of the Court. The Court 
below proceeded, probably, on the principle, that the assign- 
ment contained the written contract of the parties, and that it 
would be contradicting and varying it, to admit the proof 
offered. I think they erred, in the application of a well-estab 
lished rule of law to the case before them. 

If a consideration be expressed in a deed of bargain and sale, 
of the slightest pecuniary nature, it is sufficient ; and it may be 
doubted whether, in an assignment of a leasehold interest under 
seal, any consideration whatever is necessary, (a) It certainly 
is not in a deed of feoffment, accompanied by livery and seisin. 

The case of Schermerhom v. Vander Heyden, (1 Johns. Rep, 
139.) is referred to, to show that the Court below decided cor- 
rectly. If that case is well understood, it warrants no such 
conclusion. The case of Preston v. Merceau (2 Black. Rep. 
1249.) was cited and relied on by the Court. In that case it was 
decided, that parol evidence was inadmissible to prove an addi- 
tional rent payable by a tenant, beyond that expressed in a 
written agreement for a lease, and Blackstone^ justice, said, 
'^ Here is a positive agreement that the tenant shall pay 26/. ; 
shall we admit proof that it means 28/. 12^. 6d, ? " but, he add- 
ed, as to collateral matters, it might be otherwise ; he might 
show who is to put the house in repair, or the like, concerning 
which nothing is said ; but he cannot, by parol evidence, shorten 
the term, or alter the rent. (6) In Maigley v. Hauer, (7 Johns. 
Rep. 342.) we refused to admit parol evidence of a considera- 
tion of a different nature from that expressed in the deed of 
conveyance. 

The evidence offered in this case steers clear of the princi- 
ples adopted in the cases cited. Here the plaintiff does not 
attempt to set up a different consideration from that expressed 
in the deed of assignment. He merely offered to show that it 
was not paid, and that the amount to be paid him for the assign- 
ment was to depend on an event subsequently to happen, to wit, 
the sale by the assignee of the property assigned. 

The foundation of the plaintiff's suit is, in fact and substance, 
[ * 21 2 ] *no other than a claim to be paid the consideration money of the 
sale of the leasehold interest ; and we have recognized the prin 

(a) PUftoden, 908. 

{b) See obfervatioos on the ease of Preston v. Merceau, m P/nliipe** Evid, 497. n. 
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uple, that assumpsit will lie for lands bargained, sold, and con- new-york, 
feyed, and in every deed the consideration is specified and *'*^' ^®^^* 
admitted to have been paid in hand. i,j^jtt^ 

The date of a deed, and whether the consideration was paid v- 

or not, are facts open for inquiry, by parol proof. If notes of 
hand, which are of no higher nature than verbal promises, and 
are classed among parol contracts, were given for the consider- 
ation money of a conveyance of land, could there be any doubt 
that such notes would be recoverable, where the deed expressed 
that the consideration was paid in hand ? Yet it is certain that 
between the contracting parties, you may inquire into the con- 
sideration of a note. If so, then you could show that they were 
given for the land conveyed, and by showing that the consider- 
ation was confessed to be paid by the deed, a recovery would 
be defeated, by the higher proof arising from the deed. But 
this is not the case ; and though, when one species of consider- 
ation is expressed, you cannot prove another or different one, 
and although yqu cannot, by parol, substantially vary or con- 
tradict a written contract, yet these principles are inapplicable 
to a case where the payment or amount of the consideration 
becomes a material inquiry. It is well established, by repeated 
decisions in this Court, that you may explain a receipt for 
money ; (a) and so you may, in that respect, the receipt of 
money confessed in a deed, (b) 

Judgment reversed. 

(a) Vide Tobey v. Barber, 5 Johns. Rep. 68. MoneU v. Lawrtnce, 12 Jolim. Rep, 531. 
But see Alner v. Oeorge, 1 Campb. 593. 

{b) Id Kip v. Denmston,4 Johns. Rep. 23. the Court held, that where two trustees 
had executed a conveyance of land, in which was contained a joint acknowledgment of 
the receipt of the consideration money, it was competent for one of the trustees to show 
that the whole of the money went into the hands of the other, and thus exonerate himself 
from liability. 



*Lane and Wife against Hitchcock. [*213] 

THIS was an action on the case which was tried at the in an action by 
Delaware circuit, in 1816, before his honor the chief justice. ",^^1 

The declaration stated, that on the 20th day of March, 1802, gainst a pur 
fViUiam Reside mortgaged to miliam H. Ludlow a lot of land jJo'S^^sib! 
m the town of Delhi, in the county of Delaware, to secure the sequent to the 
payment of 1,001 dollars and 87 cents, by the 20th day of ^^^^^^^^ '^^ 
March, 1803, according to the condition of a bond, bearing even removing build- 
date with the mortgage, executed by Reside to Ludlow, with jj^jjj™aner 
the usual power to sell, in case of default of payment; that on they had been 



premises, 
they had 

the 1st day of June, 1807, the mortgaged premises, with the jS;*„L'der Ihe 

power in the 
mortgage, and before the sale, whereby the premises were rendered inadequate to pay the money due, 
and were sold for a less sum than they olncrwise would have brought, it must be averred m the 
declaration, and proved on the trial, that the mortgagor was insolvent, and^ had no other properly than 
the mortgaged premises, out of which the debt could be satisfied ; and without such averment m the 
declaration, no proof of those facts can be introduced. 
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N£W-YORK, The goods in question were purchased of the plaintiffs by 
*j2J»Jfi3L/ ^^^ direction of Samuel Brown, on account of the firm of Hunter^ 
Whitney Sterling fy Co,, of which firm Samuel Brown was proved to be 
V. a partner with the defendants Hunter and Sterling. A wit- 

ness stated *that he had heard Hunter and Sterling say, that 
[ *2]6 ] Samuel Broum and Jacob Brown were partners with them ; and 
CM, to estabrish tliat Jacoh Brown was publicly and universally reputed to be a 
wu^^^' partner pa^'tner of the firm, which the witness had never heard conlra- 
with B. and c. dieted by any one. The witness also stated, that Samuel 
C^^yf^kC' -Srotrn, at the same time, had a store in Brownville, the store 
knowiedgedihe of Hunter y Sterling ^ Co. being vX AdamSy'm Jefferson county, 

SciSTSftopart" ^"^ ^^^^ ^^ ^^^ oiicn seen Jacob Broum there, examining the 
nenhipbeiween books, accounts, and property in the store, which he appeared to 
which urondue ^ doing as a partner ; and that when Samuel Brown took the 
notice, they re- benefit of the insolvent act, in 181 1, the goods in the store at 
Iu*tteiS2^"i£ Brownville were disposed of to Hunter^ Sterling ^ Co., and 
jury may Vea- sent to the store in Adams. Two other witnesses stated the 
ihat**'*^if pr!^ acknowledgments of Hunter and Sterling that Jacob Brotcn 
daced, tiiey was a partner with them, and the general reputation of the 

ftfaram tbe^foct ^^^^' ^^^ ^^ thcse witnesses testified that he had requested 
of a partnership. Huntev and Sterling to show him the articles of copartnership. 
acknowilM]?.^'^ which they refused to do, alleging that they were indemnified 
menu of B, by Jacob Brown, and that it would be improper to do so. The 
wu ^e!r*part- defendants were called upon by the plaintiffs counsel, under 
ner, would not a notice duly served, to produce the original articles of copart- 
^'ijfhim.\Jo nership of the firm of Hunger, Sterling fy Co., which they re- 
On a case fused to do. A verdict was found for the plaintiffs, subject to 
^ rf t the opinion of the Court. 
Court, the same The case was submitted to the Court without argument. 

conclusion will 
be drawn from 

the evidence as Per Curiam. The only question in this case is, whether the 

£rve^"been**au^ testimony was sufficient to charge Jacob Brown as a partner 

thorized to with the Other defendants. It is abundantly proved, that the 

n»>^«(*) other defendants were in partnership, and, so far as general 

reputation would go to establish the fact, Jacob Brown was also 

one of the firm of Hunter, Sterling fy Company, to whom the 

sale of the goods in question was made. 

There was no objection to the testimony of general reputa- 
tion. It must, therefore, be considered as evidence in the 
cause, and as forming a part of the testimony upon which the 
jury was to determine the fact of partnership. Nor could any 
objection have been made to surh evidence. Whether the 
general reputation ought to be sufficient, may be questiona- 
ble. But such testimony is competent ; and there are several 
circumstances in the case, which go very much in corrobora- 
f * 217 ] tion of it. The bare declarations *of Hunter and Sterling could 
not be received, to charge Brown as a partner. But their con- 
fessions went to establish the fact that the articles of partner- 
fa) Vide ffaU v. Andrutf 6 Cow, Rep. 225. Gowan v. Jacksonf 20 Johns. Rep. 276. 
(h) Ace. IValden v. Sherburne, 15 Johns. Rep. 409. 
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ship were entered into between the parties, composing the firm new- vorK; 
of Hunter, Sterling Sf Co, Notice had been given to produce ^^^i2i;j!i^ 
those articles, and the .defendants refused to produce them. Matter of 
This refusal afforded strong grounds of suspicion, that if pro- Chipman. 
duced they would have shown that all the defendants were 
partners ; and the jury would have been warranted in drawing 
every reasonable inference against the defendants, by reason 
of such refusal. The two Browns were not before tlie Court 
to object to any of the. evidence ; they, however, will not be 
aflfected by the judgmetit, unless property belonging to all the 
defendants, jointly, can be found, upon which to levy the exe- 
cution. Hunter and Sterling cannot complain, because the tes- 
timony fully establishes their confessions, that the firm of Hunter^ 
Sterling fy Co. was C9m posed of the four defendants. This 
being a case subject to the opinion of the Court, we must draw 
the same conclusions from the evidence that the jury would 
have been authorizea to draw ; and the evidence was enough, 
at least prima facie, to establish the partnership. The plaintiffs 
are accordingly entitled to judgment, (a) 



Judgment for the plaintiffs. 

y V. Elmyer an 
^erriSf 10 Jt^uu, Rep. 66. 



(a) Vide Drake mid Pinkey v. Elmyer and others, 1 Caines^s Rep. 184. WhUney 
V. JFVi 



In the matter of Cyrus Chipman, an absconding debtor. 

THIS was a motion for a mandamus to the recorder of the ^"j *"*f,^"*®"} 

1 i* ikT -V7- ■> «• • I • • under the act 

City and county of New- York, directing him to issue a warrant /or relief a- 
of attachment, in pursuance of the act for giving relief against ^^"ahsc^^d^ 
absconding and absent debtors. It appeared, that the usual debtors^ may 
proof of the demand of the creditors, and of the absconding of l^e%roTCm"of 
the debtor, had been presented to the recorder, but that he had one of several 
refused to issue the warrant, on the ground, that the demand JbSrondi for^H. 
was against CAtpman and others, as copartners, and that two of debt due bv the 
the firm, of which Chipman was a member, remained within the 2iSourh his 
•state, liable to be arrested by ordinary process of law. It was, f * 218 1 
however, stated, that they were insolvent. copartners are 

resident within 

Griffin, in behalf of the application, contended, that the act **®_^I**%^** 
was to be beneficially expounded in favor of creditors ; that in £g arreted. (A) 
case of a demand against a copartnership, each partner is to be 
considered a debtor for the whole amount, and that his person 
and property are liable therefor accordingly. That the statute 
in question authorizes the creditors to attach the property of 
any absconding or absent debtor, without Umitation, and that 
the circumstance that such debtor has partners resident in this 
state, can make no difference, especially, where such partners 

(ft) So ttae Mparata | iwpei ty of rach debtor may be taken for hit separate debt. JIfattir qf 
SmiUi, 16 Joktut. Rep. lOS. So may property which be holds as tenant in eommoD, though ia 
■osswMlon of his co-tenant. M«rwerm» ▼. JVWioa, 15 jQk$t$, lUf. 179. 
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NEW- YORK, are insolvent. That to engraft such a limitation on the cor« 
^l2^!^iL^ siruction of the statute, and to hold, that the presence of one, 
or more, of an indebted firm, would protect from arrest the prop- 
erty of those who had absconded, or were absent, might open 
a door to fraud and collusion. He cited Crispe v. Ptrrtu 
( fViUcs*s Rep, 467.) where it was held that the creditor of a 
firm may, for such joint debt, take out a separate commission 
of bankruptcy against one of the partners ; which case, as tb<> 
counsel contended, was analogous in principle to the one un- 
der consideration. 

The Court were of opinion, that an attachment might be 
taken out against the property of an absconding or absent 
partner, for a debt due by the firm, although other partners be- 
longing to the firm were resident within the state, and capable 
of being arrested ; and they accordingly directed the mandamuM 
to be issued. 

Motion granted. 



[•219] *The President, Directors and Company of the 

Bank of Newburgh against Seymour and Smith, 

A judgment ROSS, for the plaintiffs, moved for leave to amend the rec- 
mcndecT" by ^^^ ^^ ^^^ judgment in this cause, by inserting the words " and 
adding (he name Lemuel Smith/^ after the words " fi^ light Seymour, ^^ in the war- 
fcndani^, saving ^^"^ of attorney, and in the memorandum of the record, and by 
to all persons adding the letter s to the word ** defendant" wherever it occur- 
inay'^havej^ '^^ >" ^^^ rccord ; and that the judgment be docketed, nunc 
/de, acquired pro tuTic, against the said Lemuel Smith, defendant. He read 
such^d^^fendiuit ^^ affidavit. Stating, that the omission of Lemuel Smith, in making 
since the dock- up the judgment, was by the mistake of a clerk in his office. 

eling of the r j & 7 J 

i^SS^Ua)^ •^' ^' ^S^^^^ contra. 

Per Curiam. We grant the rule, saving, however, to all 
persons, the rights they may have, bona fide, acquired either 
in the real or personal estate of Lemuel Smith, from the 26th 
day of October, 1816, when the judgment was docketed against 
Seymour, untirthe time of granting this rule. 

* Rule granted. 

(a) Vide Hart v. Reynolds , 3 Coteaif 4Stf In note. 



Peck against The Executrix of Peck. 

Where, Bttcr a BALDWIN, for the defendant, moved that the rule for anew 
ii" made *and trial, which had been granted at the last term, on the motion of 
settled, the par- the plaintiff, should be vacated. From the affidavits read, it 
Ifisllo niakc^p appeared, that the cause was tried at the last Onondaga circuit, 
the case must when a verdict was found for the defendant. The plaintiff's 
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attorney wishing to move to set aside the verdict, as against new- YORK, 
evidence, made a case, a copy of which he served on the de- May,i8i7. 
fendant's ^attorney on the 22d day of June, (having obtained an matter of 
order for enlarging the tim^,) to which the defendant's attorney Murray. 
proposed amendments ; and on the 27lh of June notice was I **^ J 
given to the defendant's attorney, that the case would be set- ^^^nh^^on 
tied before Mr. Justice Tates, before whom the cause was tried. »hc opposite 
Both parties noticed the case for argument at the August term, ^^Hi^^iii 
but it was not called on ; and it was noticed again for aigument, *>"»« . «nowcci 
by both parties, at the last January term ; and the defendant's cau»e ror"lr^^ 
attorney asked the plaintiff's attorney for a copy of the case as mem; and if iho 
settled by the judge, but he said the papers were with the judge ^^noUce^e 
who tried the cause, and that he did know that the case was set- ^««« ^o' *V*" 
tied ; in consequence of which, the defendant's attorney, on his „o " 'been so 
notice, did not put the case on the calendar of causes for argu- •^^^^^'f j?"^^ * 
ment. The case had, in fact, been settled, and was in the u^^MtUed, he 
hands of the partner of the plaintiff's attorney, at the time. In ™*y ^^^ i»**K- 
January term, the cause was called on the part of the plaintiff, "*" 
and no counsel appearing for the defendant, a rule was entered, 
by default, for a new trial. 

GoodenoWy contra. 

Per Curiam. The rule entered at the last term for a new 
trial most be set aside, without costs. The defendant's attor- 
ney was entitled to a copy of the case as settled. Where, af- 
ter verdict, a case is made and settled by the judge, the party 
whose right it is to make up the case must serve a copy of the 
case, as settled, on the opposite party, at or before the time of 
giving notice of the argument ; and if the opposite party also 
gives notice of argument, and a copy of the case has not been 
served on him as early, at least, as the time allowed for giving 
notices of argument^ he will be entitled to judgment. 

' Rule granted. 

(a) Vide Honay r. Chesterman, 5 Cow. Rep. S2. Jackson v. Harringtonf 4 Cow. 
sup, SSI. 



*In the matter of John G. Murray, an insolvent and [ • 221 | 

imprisoned debtor. 

APPLICATION was made to the first judge of the Court of ^cJSrt^wS!^ 
Common Pleas oi Montgomery county, by bardner^ an inhabitant mon pleas bu 
of the county, and one of the creditors of Murray^ who had SJdi"[|j^nJ|2h 
been imprisoned more than sixty days on execution, within the section of the 
county, for an assignment of his estate for the benefit of his ^^J\ ^^22 
creditors pursuant to the act for giving relief in cases of insol- of insoWener. 
vency, passed the 12th of ^pn7, 1813. (1 JV. R. L. 460. sess. i^iiJ*;^^ 
36. ch. 98. 8. 9.) isoO(*)' 

(b) Vide Vmon CoOan McumJheUny r CurtU, 7 Cowen't Rep. 105. 
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NEW -YORK, The judge, on the 20th of December y received the petition, 
y^^^^^l^^ij^ affidavits, &c., and granted an order for the creditors to show 
LiHVKHDOLL causc, &c., beforc him, on the 28th of February last, when 
Gardner appeared, and produced the necessary proofs of pub- 
lication, &c., and prayed an order for the assignment, no person 
appearing to oppose it ; but the judge refused to grant the order 
stating as a reason for his refusal, that, on further advice, he 
was of opinion that he had no cognizance of the cause, nor any 
authority to grant relief under the ninth section of the act 

A motion was now made for a mandamus to be directed to 
the judge, commanding him to grant the order, &c. 

Per Curiam. The motion must be denied. • The ninth sec- 
tion of the act mentions only the chancellor, and justices of this 
Court, to whom application is to be made for relief in such cases, 
and is silent as to the first judge of a Court of common pleas. 
He has not, therefore, any jurisdiction as to cases arising under 
that section. 

Motion denied. 



[ * 222 ] *LiNNENDOLL ogaifist Doe and Terhune. 

Where A. told THIS was an action of trespass for taking and carrying away 
wiiW take ooe ^^^ horscs, the property of the plaintiff, which was tried before 
of his mares to his honor, the chief justice, at the Saratos^a circuit, in Septemr 

horse, and pay i ^ iQja 
for tiie sam/ ^«^> lol^. 

the foal should It appeared, that when the plaintiff was about sixteen years 
wWc'h ^S!^di5| of sigCj his father told him, that if he would take one of his mares 
h"d *?®"^'^' ^o horse, and pay for the same, the foal should be his property : 
pUsie (!^d^^i!nl ^hc plaintiff did so, and the foal, which is a spotted horse, and 
controlled po9- one of the horscs in question, was always called and considered 
foai'°"aitbough ^s the plaintiff *s, although it was kept in his father's pasture, 
this was not a free of cxpeusc, until the plaintiff was 21 years old. In the 
mt>|)eiiy\bere! Spring of 1811, a ^. /a. was issued in favor of one Shoemaker^ 
by became against John LinnendoUy the plaintiff's father, under which his 
Adeiay in sell- property was levied upon, among which was a gray horse, the 
jnp. ^ property other horsc in question. Before the sale of the property, which 
execution, dolra ^^^ ^<^^ take placc Until AprtloT iUay, 1813, Shoemaker assigned 
not render the his judgment to Loustng, who directed a sale to be made ; at 
spect to an ex- which sale the plaintiff purchased the gray horse, which was 
ecuiion subse- bid off in the samc lot with another horse which was absent, 
^hcre^ properl aud which was worth little or nothing. By the directions of 
ty is sold under Lansing, the plaintiff's note at 90 days was taken for the articles 
part of which ?8 which he purchased, and the plaintiff has since paid the note. 
r>^^^^t and \ witness swore, that he understood from the plaintiff, that he 
^m the^s'^e. was attending the sale to purchase articles which should happen 
M^io'^he* ^ro *^ S^ under price, with intention to let his father and his family 
^/whTch^was have the use of them. The h6rses in question were afterwards 

present, (a) 

(a) Vide Pixley v. ButU, t Com, Rep, 4S1. Sheldtn v. Boper, knira, 352. 
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■eiled by the defeDdants under a^. fa. in favor of one Black- NEW-yorr. 

Uack against the plaintiff's father, and bought by the plaintiff's .^^^^[jl^ill^ 

brother, of whom the plaintiff afterwards bought them for 250 LiiTiTBifDoi.L 

dollars. There had been no visible alteration in the posses- ^• 

sion of the gray horse, after the sale to the plaintiff, owing to 

the circumstance that John lAnnendoll lived with his son in the 

same house, and on the same farm, after, as well as before the 

sale. The counsel for the defendants, at the trial, offered to 

show, that at the first sale, the property sold was not present, 

and including the gray horse, was bid off by the plaintiff for 60 

dollars, for which he gave his note ; which evidence the judge 

^overruled, unless it was proved that the plaintiff was privy to [ * 223 ] 

the fraud, but allowed the defendants to prove that .the horse 

was purchased in the same lot with other property which was 

not exposed. 

The jury, under the direction of the judge, found a verdict 
for the plaintiff for 190 dollars. 

A motion was made to set aside the verdict, and for a new 
trial, on a case made, which was submitted, with a reference to 
the authorities, without argument. 

Per Curiam, There is no ground whatever^ upon which the 
plaintiff^s right to the horse, called in the case the spotted horse, 
can be questioned. None of the rules or principles of law, in 
relation to the gifl of a chattel, are applicable to the case. The 
mode and manner in which the plaintiff acquired his right ex- 
cludes any such application. But, admitting this is to be con- 
sidered as a gift, every thing was done that the law required to 
vest the property in the plaintiff: he always had the complete 
and uncontrolled possession, and used and treated the horse as 
1«J8 own. (a) 

Nor is there any thing to impeach the plaintiff's title to the 
ether horse purchased at the sheriff's sale. The horse was duly 
kvied upon by the sheriff before the return day of the execu- 
tH>n ; and although the delay before the sale was very consid- 
erable, yet the sale was made more than one year liefore the 
I'orse was taken under the second execution, and possession was 
liken and continued by the plaintiff. There does not appear to 
have been any conflicting executions at the time of the sale ; 
rod no one had a right to complain of the delay, for no one 
could have been prejudiced thereby, except the plaintiff in the 
execution. There was no irregularity in the sale, as it respects 
this horse. He was present and open to the view of purchasers ; 
and although the sale might have been void as to the other 
property not present at the place of sale, it cannot affect the 
sale of this horse. He was set up, it is true, with another old 
horse, worth little or nothing ; and the whole 60 dollars bid by 
the plaintiff for all the property has been paid, and a good title 
only acquired to this horse. Blackleach might, perhaps, have 

(a) Vide Cook ▼. HuHed, IS Jehu. Rep. 188. 
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NEW-YORK, pursued the other property bid off by the plaintiff, bat there 

May, 1817. ^mj y^ p^ ground for his ^taking the horse in question. There 

Jacxsov <1o^s not appear to be any thing fraudulent in the conduct of the 

y- plaintiff. The property was regularly and fairly advertised, and 

r • 2SU 1 ^^^ plaintiff had a good right to attend the vendue, and purchase 

>- -I the property, with a view of letting his father and family have 

the use of it. The motion for a new trial must be denied. 

Motion denied. 



Jackson, ex dem. Brown and others, against Ayers. 

Wbereap«noii THIS was an action of ejectment, brought to recover land 
!an?^tenuiu 'X'^g '" ^^0 town of Hoosick, in the county of Rensselaer. The 
with another to cause was tried before Mr. Justice Flatty at the Rensselaer cir- 
^h™jorti» ^„ij^ j„ Becembtr, 1816. 

ceives a deed At the trial, the plaintiff produced in evidence an agreement, 

actbn'of'eje^ cxocutcd by the defendant; and Cross and Chasey of the one part, 

ment by the and Broum, ouc of the lessors of the plaintiff, of the other part, 

covenani^^^ dated the 15th of February, 1810, by which Brovm covenanted 

from sctiinp up to convcy to the other parties to the agreement certain lands 

title,** w^a'liSe *** ^^® ^^^^^ ^^ Hoosick, of which they were respectively in the 

in hiinse]f,uiiiess occupation, and the parties of the first part agreed to pay 

that he ^^'de^ JSrotrn, each 1,020 dollars, in three annual instalments, and the 

ceived or im- land was to bc convcycd on the payment of the first instalment 

nwking"?he a" ^^ ^^^ proved on the part of the plaintiff, that Brown had offered 

greemont. (a) to cxccutc and deliver a deed to the defendant, which he refused 

to receive. The defendant offered to prove that JVa/Aan Dobkins 

had possession of the premises in question 40 years ago, claiming 

title, and that the defendant was now in possession, claiming 

title, and had a deed from the heirs of Dobkins; but the judge 

ruled that the evidence was inadmissible. The defendant then 

offered to prove an outstanding title in haac Rogers, at the 

time of executing the agreement : the judge ruled, that this 

evidence also was inadmissible, but that the defendant might 

show the execution of the agreement to have been unduly 

obtained on the part of Brown, or that Brown had, since the 

[ • 225 ] date of it, *parted with his title. The defendant having no 

evidence of this nature, a verdict was found for the plaintiff. 

The defendant moved for a new trial, and the case was sub- 
mitted to the Court without argument. 

Fer Curiam. The plaintiff in this case rests his right to 
recover the premises in question, on a covenant or agreement 
entered into between Jonathan Brown and the defendant, by 
which the defendant agreed to purchase the lands of Brown; 
the defendant then being in possession of the same. The de- 
fendant offered to prove, that one Dobkins was in possession of 

(a) Vide Jack9on v. 7%ow^pson, 6 Cow, JUp, 178. Jacktcm y. Wlaiker, 7 JHrf. 6S7 
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the premises forty years ago, claiming title ; and that the de- ^^"T?.5^ 
fendant was now in possession claiming under him, and had a s^^^^^^y^^iy 
deed from his heirs. This testimony was overruled. The de- Jacxsoit 
fendant then offered to show an outstanding title in Laac hartsr. 
Rogers That was also overruled, and verdict found for the 
plaintiff. 

Thr? agreement entered into for the purchase between Brown 
and the defendant was dated in the year 1810. This agree- 
ment to purchase was an acknowledgment of the title of Brovm; 
and would estop the defendant from setting up an outstanding 
title. The defendant being in the possession when the agree- 
ment was entered into^ could make no difference. He was in 
as a mere naked possessor^ and must be considered in the same 
light as if he had entered under the agreement. He did not 
offer to show that he entered under Dobkins, or how long Dob- 
kins continued in possession ; but merely, that Dobkins had 
possession, claiming title, forty years ago ; and that he, the de- 
fendant, now claimed title under him, and had a deed from his 
heirs. When he obtained such deed, or when he first pretended 
to claim under Dobkins^ is not stated. It is most probable that 
it was after he entered into the agreement to purchase o( Brown; 
so that, on this ground, the evidence was properly rejected ; and, 
indeed, the defendant was estopped, admitting even that he 
entered under Dobkins, and had a deed from his heirs, at the 
time he agreed to purchase of Brown^ unless he was in some 
way deceived or imposed upon in making such agreement. 
The offer to show an outstanding title in Itogers was clearly 
inadmissible. 

Motion for new trial denied, (a) 

(a) Vide Jackson, d. Russel and oAert, v. Croy, 12 Johns. Rep. 427. Jackson, d. Fi^ur, 
T. Cfrtall and KeUofrir, 13 Johns. Rep. 116. Jackson, d. Duncan and others, v. Harder, 
4 Johns. Rep. 210. Jackson, d. Smith and another, ▼. Stewart, 6 Johns, Rep. M. Jack- 
son, d. Dmoy, r. De Watts, 7 JoAfw. Rep. 157. 



•Jackson, ex dem. Helmer, against Harter. [ • 226 ] 

THIS was an action of ejectment which was tried before Mr. wbere two eon- 
Justice Van iVcM, at the Herkimer circuit, in June, 1816. hfd*^^!^e 

The premises in question were claimed by the plaintiff as forfeited to the 
part of lot No. 1, in the subdivision of great lot No. 6, in the J^^JSonelS* 

feneral division of Glen^s purchase, in the town and county of of forfeitures 
lerkimer. The plaintiff gave in evidence a deed from two of f^ljjj^ttoj" 
the commissioners of forfeitures of the western district, to James and an adjoin' 
Caldwelh dated the 27th of Avgust, 1788, for the lot No. 1, JXr^^^*^ 

B., witboat reA 
ernce in the deeds to the boundaries of the patents, it was held, that whatever difliculty tbcMre might be as 
to me true boanrlary between the patents, yet that as the title to both was in the state, and the commissioDefB 
might jerant without reference to the boundary. A. , who had the prior grant of the premises in miesUon, as 

Cofone patent, was entitled to hdd them, although accofding to the trae location they migfat^ eompra- 
ed within the other patent 
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NEW- YORK, which was described therein as lot No. 1, in the division of lot 
May, 1817. jf^^ 5^ j^ ^|jg patent to Glen, De Lancey, and others, and which 

^'"^^[^J^i^^ had become forfeited by the attainder of De Lancet/y estimated 
V. as containing 125 acres. Caldwell, by deed dated the 16th of 

ARTBR. j^i^^ 1794, conveyed to the lessor of the plaintiff. 

The defendant claimed the premises as part of lot No. 165, 
in the first allotment of the patent to Sir William Johnson, called 
the royal grant, and produced in evidence a deed of lot No. 165, 
from the commissioners of forfeitures of the western district, to 
Peter Bellinger, Adam Harter, Michael Myers, and Frederick 
Barter, dated the 15lh of February, 1788, which was described 
therein as lot No. 165, in the first allotment of the patent to Sir 
William Johnson, which had become forfeited by the attainder 
of Sir John Johnson, Three of the grantees, by deed dated the 
1st of January, 1790, released their interest to Frederick Har- 
ter^ the other grantee. The boundary line between the two 
patents had been run by directions of Sir William Johnson, \n 
1772, according to which the premises in question would be 
included in Glen^s purchase; and in 1786 a boundary line be- 
tween the patents was run by John Van Alen, by order of the 
commissioners of forfeitures, by which the premises fell within 
the patent to Johnson. A variety of testimony was given at the 
trial as to the true location of the patents, but which it is un- 
necessary to state. 

A verdict was found for the plaintiff, subject to the opinion 
of the Court. 

Ford, for the plaintiff. 

Storrs, contra. 

[ * 227 ] *Per Curiam. The lessor of the plaintiff claims the premises 

in question, as being in lot No. 1, of lot No. 5, in Glen^s pur- 
chase. The defendant claims the same, as being in lot 165, 
in the royal grant. There is considerable difficulty in ascer- 
taining the true line between these patents; but this is not very 
important for the purpose of settling the present question. Both 
parties claim under deeds from the commissioners of forfeitures. 
Both patents had become forfeited, and the title vested in the 
people of this state. Whatever difficulty, therefore, might have 
existed with respect to the lines, the commissioners had a right 
to convey, without reference to the division line between the 
patents. They caused the land to be run out by John E, Van 
Alen, and they conveyed according to Van Alen^s survey. 
The deed to the defendant is the oldest, and ought to hold the 
land. Though the deeds of the respective parties mention the 
lots in the different patents, the plaintiffs, as being lot No, 1, 
in the subdivision of lot No. 5, in Glen^s purchase, and the de- 
fendant's, as being lot No. 165, in the royal grant ; yet, in de- 
scribing the boundaries, no mention in either deed is made of 
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the line between the two patents. We are, accordingly, of new-york, 
opinion, that the defendant is entitled to judgment. k^^^^I^^!^ 

Jadgment for the defendant. * v. 

UiriT. Iirs. Co. 



Wilson against The United Insurance Company. 

THIS was an action on a policy of insurance, tried before insurance on 
Mr. Justice Spencer, at the Nevj- York sittings, in November, ff^Ji^S^ 
1815, where a verdict was taken fof the plaintiff, subject to the sJjjp, from Nor- 
opinion of the Court, on a case to be made, with liberty for ^wwraSt^ ' 
either party to turn the same in a special verdict, subject also (ree from BrU- 
to an adjustment as to the amount, upon such principles as the J^ captuJcaad 
Court should direct. det«ouon, but 

The policy, which was dated February 11th, 1813, was on riSc«r^onS* 
the caiy;o of the American ship Hibemia^ Delano master, at and ««» *>oi'> during 
♦from Norfolk, in Virginia, to Cadiz. It was in the usual form [ * 228 J 
of the printed policies of New- York, and contained, at the foot ^^^* jj^m^ 
of it, the following written memorandum : " Warranted free tion." The ves- 
from loss by British and American capture and detention, but b^arcu^SStSS 
the usual sea and other risks to continue both during capture license, wm 
and after liberation." The declaration averred, that the vessel, moS5b**of' tb^ 
while proceeding on her voyage, was forcibly, &c., by persons Chesapeake by 
acting under the authority of the king of Great Britain, &c., ^^^tadlS^' 
" restrained, hindered, and prevented from proceeding upon, and ordered 
^pursuing, and making her said voyage," <fec., by reason whereof ^wt underpin 
the goods, &c. were totally lost. On the 3d of February, 1813, of capture and 
the Hibemia, loaded with flour, sailed from Norfolk for Cadiz, l^^!^y 
and reached Hampton Roads the 7th day of the same month, returned up the 
where she found a British squadron of four frigates blockading Sd'Swt^ardi 
the mouth of the Chesapeake. An officer from the blockading gave up the 
squadron boarded the Hibemia, and having examined her pa- i*Ia*^*^***a 
pers, ordered her back to Norfolk. She accordingly returned loss by deien- 
to Norfolk the next day. The blockade continuing, she re- JlrA°^^*!lfiif lihe. 
mained at Norfolk until the 3d of March, when she sailed again meaning of ttw 
from Norfolk, with a neutral brig, in the hope of passing the •'"""*y- <**^ 
blockading squadron, and intending to proceed to Cadiz. The 
Hibemia was again boarded by an officer of the blockading 
squadron, on the 16th of March, who endorsed on her papers an 
order to return to Norfolk. The master, hearing that hulks had 
been sunk in the channel near Norfolk, thought it most prudent 
to go to Port Hood, in James river, where the vessel lay until 
November following, when, to preserve the cargo, it was dis- 
charged, and the voyage broken up. The master, who was 
examined as a witness, testified, that the enemy did not capture 
or detain the Hibemia, but only restrained her from proceeding 
on her voyage ; that he might have gone with his vessel to any 

la) Vide Olwtra v. Umon Jiw. Co, 3 Wheat. 183. 
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NEW- YORK, port he chose, in the Chesapea1c€f or any of its waters, within, 

*JjJ[^^J5iJV/ 8^d o^* o^ ^^^ reach of the blockading squadron ; that when he 

WiLKoji sailed from Norfolk, he did not know of the blockade, nor un- 

i' Co ^^' '^^ came in sight of the blockading squadron ; that the ift* 

bemia was the first vessel turned back by the blockading 

squadron. That he had on board of the Hibemia, when she 

sailed from Norfolk^ and until the voyage was broken up, an 

Ameriean register, a clearance, bill of health, dLC, and a British 

\ * 229 ] license, on *the face of which the boarding officer made the 
endorsement, when she attempted to proceed on the voyage 
the second time. That the license was what is called a «St</- 
tnouih license, which he believed to be genuine, and was fur- 
nished to him by the owners of the ship ; and that he showed 
the license to the officer of the blockading squadron who 
boarded the Hibemia^ with a view to her protection. The en* 
dorsement on the license was as follows : '* In pursuance of 
orders from the commander in chief, to place the ports in the 
Chesapeake under a rigorous blockade, you are hereby ordered 
and directed to return into the port from whence you came. 
Any attempt to violate this order will subject ship and cargo to 
condemnation. March 16th, 1813." 

Colderif for the plaintiff, contended, 1. That there was no 
capture or detention of the Hibernian by British or Americans^ 
within the language or meaning of the written clause of war- 
ranty ; it was a restraint merely, which being a peril in the 
policy not excepted by the warranty, the plaintiff Has entitled 
to recover. Detention^ he said, was a forcible taking into pes- . 
session or custody, but restraint was a mere hinderance by a 
superior power from proceeding in the destined course. The 
Hibemia found at the mouth oi the Chesapeake a force which 
prevented her from getting out to sea, and proceeding on her 
voyage to Cadiz; but it did not capture or detain her, but left 
her at liberty to return to Norfolk, or to go to any other places 
within the waters of the Chesapeake, 

2. But it will be said, she has falsified her warranty of be 
ing an American ship by having on board a British license 
This was a mere pass, to permit the vessel to go to a neutral 
port, and was different from what is called a Sawyer^s license, 
granted for the purpose of carrying provisions to the enemy 
The counsel proceeded to discuss this question, which he re 
garded as important, at considerable length ; but as the Court 
expressed no opinion upon it, it is thought unnecessary to state 
the arguments of counsel. He cited 5 Mob. Adm. Rep. 10 (n.) 
I GaUis. jRep.513. The Liverpool Padcet. Id. b94. The Julia. 

J. T. Trvingj contra, insisted, that the words detention and 
[ * 230 ] ^restraint, used in policies of insurance, must be regarded as sy- 
nonymous terms ; and that there was no ground for the distinc- 
tion attempted to be maintained by the plaintiff^s counsel. An 
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embaigo is a detention within the policy .f So, where a vessel new- YORK, 
is arrested by the government, from any supposed necessity, it '^^^ '®'''' 
is a detention. To create a loss for which insurers are answer- algxr 
aUe, it must be by a peril acting immediately, not circuitously, ▼• 

or collaterally, upon the subject insured.]: Where the insurer xj^gj^^^^'j 
takes upon himself the risk of capture, the fear of the assured 508. 
to encounter that risk will excuse the insurer from being an- tHadkinton, v. 
swerable for the loss of the voyage.^ But the present case is Boff^'Pu^ 
much stronger : the assured, by his warranty, took the risk of 388.' 



British capture ; yet, because be dared not, or would not, en- i ^^^'^^^^ ^' 
counter that risk, he seeks to make the defendants answerable E^p^'^fH^. w. 
for tlie loss of the voyage. "^'/^JliS?*" 

On the second point, he contended, that the Hibemia^ having compACa^', 
an enemy's license, had identified herself with that enemy, and ^- ^^ 
thereby falsified her American character. || It is not lawful for 1 1 Cames, 
a citizen of the United States to use the license or protection ^' 
of the public enemy of his country .H IT s j>aUa», 10. 

4 Rob. Adm, 

S. Jones, jun,, on the same side, was stopped by the Court. R^v-i^- vui- 

*' . umtia, 1 Gallu 

D, B. Ogdenj in reply, said, that policies of insurance, like *J^ ^e^^ 
all other instruments, must be construed so as to give meaning m 'capturet, 
and eflfect to the whole. If restraint was synonymous with de- ^^* ^^* 
tention, it was perfectly redundant and useless. Detention 
implies that the thing detained is kept within the power of the 
party detaining. Restraint may exist, where the thing is out 
of his custody or immediate power. The warranty is against 
capture and detention, not against capture or detention. 
Again ; the sea risks are to continue during capture, and after 
liberation. 

Per Curiam. There is no difference between detention and 
restraint in this case. The ship was detained and restrained 
by the British firom proceeding on the voyage insured. Being 
warranted free from such detention by the assured, the plaintiff 
cannot recover. Had the vessel been captured, he could not 
•have recovered ; yet he seeks to recover, because he did not [ * 231 ] 
choose to proceed, for fear of capture and condemnation. 

Judgment for the defendants. 



Alger agixinsi Weston* 

IN ERROR, on certiorari to a justice's Court. The plaintiff a license to 
in error brought an action against the defendant in the Court i^eepataveniis 
below, to recover the penalty given by the 7th section of the JUEfcT" eH^il 
act regulating inns and taverns (l R. L. 178.) for selling strong ^ usi^ed to 
and spirituous liquors, without a license. The fact of selling hTanaUkm^fbr 

the penalty 
pvcq by ibe 7th section of the act, to lay a duty, Slc., and regulate urns and tavertUf the defendant cannot 
fo^ ty under a Ikente granted to aaoiber person. 
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NEW -YORK, was proved, and the defendant offered as a justification, a license 
^^^•^ which had been granted to one Charles Caswell: This was ob- 
jected to, but admitted by the justice ; and it was proved, that 
Caswell had taken out a license, and afterwards moved out of 
his house, and leased the same to the defendant, with per- 
mission to him to sell under his license. Caswelts sign was 
taken down, and the defendant's put up. On this evidence the. 
jury in the Court below found a verdict for the defendant. 

Per Curiam. The verdict and judgment in this case are 
clearly against law, and must be reversed. The defendant 
could not acquire any right to retail spirituous liquors under 
the license to Caswell, This license is a personal trust ; the 
commissioners of excise, in granting it, are not only to take 
into consideration the place where the tavern is to be kept, but 
more especially the character and ability of the person who in 
to keep it. The commissioners are expressly prohibited, by 
the act, from granting the license to any person who is not of 
good character, and must be satisfied that the person applying 
is of good moral character, and of sufficient ability to keep an 
inn or tavern, and has accommodations to entertain travellers; 
and the person so licensed is required to enter into a recogni 
zance, in the penalty of one hundred and twenty-five dollars, 
f * 232 ] *with a condition, that he will not keep a disorderly house, or 
permit gaming therein ; and there are a variety of other restric- 
tions, calculated to preserve the reputation of the inn or tavern, 
and promote the comfort and accommodation of travellers. All 
these salutary provisions of the statute may be evaded, if one 
man be permitted to keep a tavern under a license to another. 
The judgment must therefore be reversed. 

Judgment reversed. 



END or MAT TSRM. 



*^* Mr. Justice Piatt was absent during this termt on acantni of 
sielmess m his family. 

Mr. Justice Spencer was absent from Friday^ the 9lA of May ^ to 
the end of the term^ on aecouni of sickness in his family. 
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Van Ankin against Westfall. 

THIS was an action of slander, tried before Mr. Justice An uUon of 
Piatt, at the Orange circuit, in September, 1816. 'wiii*** IZ 



The words charged in the three first counts of the declara- piidmlS^with a 
tion, and proved, on the trial, to have been spoken, by the de- J™? «o™»^- 
fendant, of the plaintiff, were, The plaintiff is a thief, and has state, although 
stolen Jifty dollars in cash from Jacob De Witt. These words J^^ JIJ*" bl 
were spoken in this state, but had reference to a transaction amenable to jos- 
which took place in Pennsylvania, where Jacob De Witt re- ***xn°actfon*of 
sided. The defendant offered to prove, in mitigation of dam- slander lies for 
ages, that the plaintiff, before speaking the words, was in com- ^^lU^S^^jih^J 
pany with a number of other persons, and had been at the erime the prose- 
house of De Witt, in Pennsylvania, and that a sum of money JJlJb^'^iJlJlJ^ 
had, at that time, been taken from De Witt, who charged the bv the statute 
persons who had been at his house with taking it; that those ^<|**"*'*''g"|| 
persons agreed to indemnify De Witt ; and that the plaintiff, in action, the de. 
consequence of such agreement, paid his proportion of the loss [jj^jy * "^J 
which De Witt had sustained. This testimony was overruled prove the truth 
by the judge. The defendant then moved for a nonsuit, on ^otiJubSSd^' 
the ground that the words, as proved, were not actionable, not ing the criminal 
charging the plaintiff with the commission of any crime, or SJSt^b^'^rcd 
misdemeanor, *for which he was liable to be indicted and pun- r • 234 1 
ished in this state ; but the judge denied the motion. The truth of 

The case was submitted to the Court without argument. the words spok- 

" en If not admis- 

Per Curiam. This is an action of slander, charging the do- jjjj'^jl.^j^; 
fendant for saying of the plaintiff, " He is a thief, and has (a) 

(a) Shtpard y. Merrill, 13 Johu. Rep. 475. Matson ▼. Buck, 5 Cowem, 469. Root 
▼. KmjF, 7 Conen, 613. 
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ALBANY, Stolen fifty dollars in cash from Jacob De Witt,^^ It appearea, 
^^^'J^ in proof, that Jacob De Witt resided in the state of Pennsyha- 
ScBujiBMAii ^^^9 c^nd that the transaction referred to by the defendant 
▼• took place in that state. The plaintiflPs right to sustain the 

action was objected to, because no crime was alleged against 
him for which he could be punished here. This objection was 
properly overruled. Although the plaintiff might not be ame- 
nable to our law, had the charge against him been true ; yet, 
from any thing that appears, he might have been demanded as 
a fugitive from justice, and have been punished, if guilty, in 
the state of Penruyhania. But the right of the plaintiff to 
sustain the action does not depend uppn the question, whether 
he was liable to be prosecuted and punished for the crime 
charged against him. As when the statute of limitations has 
run against the criminal prosecution, it is still slander to charge 
the party with the offence ; and the party making the charge 
would have a right to justify, and show the truth of his allega- 
tion, notwithstanding the criminal prosecution might be barred. 
The evidence offered in mitigation of damages was properly 
overruled. The testimony was to show the truth of the charge 
alleged against the plaintiff, and was not admissible under the 
general issue, in justification ; and it is a well settled rule that 
the truth of the charge is not admissible in mitigation of dam- 
ages. The motioli for anew trial must, accordingly, be denied, (a) 

Motion denied. 

(a) Vida M^»es ▼. Weeks, 4 WemdeWe Ktp, 659. 



[ • 235 ] *ScH0NEMAN against Diblee. 

The martial THIS was an action for an assault, battery, and false impris- 
^er a written onment. The cause was tried before Mr. Justice Piatt ^ at the 
•aw^^ui.'w com- Greene circuit, in September ^ 1816. 

of* ' military The defendant was a major commanding a battalion of 
usage, which militia which had been ordered out by the governor, on the 
air'weii^rgaxH requisition of the president of the United States, under the 
he.a troops, act of congrcss, authorizing a detachment of one hundred 
unreasonable"^ thousand men from the militia of the United States, The 
or in oppofti. battalion was stationed at fort Gansevoorty in the fall of 1814, 
enactmeiitsr' sLud was attached to a regiment commanded by Lieutenant 

A soidierwho Coloncl Ccdwallader B, Colden. The plsdntiff was a private 

has been arrest- ^ '^ 

ed and impris- 

led, is not thereby exoaeraiea from such daty as be is capable, ua 

» may be compelled, by further restraint, to perform it. 

An officer, whether civil or military, may increase the rigor of the confinement of a prisoner in order to 
prevent his escape. 

Where a soldier had been arrested, and committed to the custody of the commandant of a garrison, who 
ordered him to do certain duty which was reasonable, and warranted by military usage, it was held that 
the disobedience of the soldier justified the officer in causing him to be tied to a gun, and that it was a de- 
fence to an action for a false imprisonment. 
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b h& ^aine regiment, in Captain Adam^s company, which was 
en* imped at Greenwich. 

On the 8th of November^ 1814, Lieutenant-Colonel Colden, 
being informed that the men of Captain Adam^s company had 
refused to do duty, and that the piquet guard had refused to 
turn out, went to the company, and endeavored, by remonstrance 
and expostulation, and by warning them of the consequence of 
disobedience, to induce them to return to their duty, and gave 
them 15 minutes to reflect on their conduct; but this being 
found unavailing, he committed seven men, of whom the plain- 
tiflf was one, to a guard, and sent them to the defendant, who 
commanded at fort Gansevoorty with orders to receive and 
confine them. He then gave them further time for reflection ; 
and after five more men had been arrested, the rest of the 
company returned to their duty. Throughout all this transac- 
tion, the language of Lieutenant-Colonel Colden was that of re- 
monstrance, but that of the men was contumacious and inso- 
lent, and the plaintifi' appeared to act as their ringleader — was, 
on all occasions, the spokesman, and seemed to take great pains 
to persuade them from returning to their duty. When the 
prisoners were brought to fort Gansevoorty they were confined 
in the guard-house, which was a very small wooden building, 
or shed, without the walls of the fort, where prisoners could not 
be confined securely, and whence they had frequently escaped. 
It was a standing rule, or order, of the garrison, that prisoners 
who had been committed there for custody, should do the 
fatigue *duty of the garrison. In pursuance of this regulation, 
the plaintifi", with the other prisoners who were committed as 
before mentioned, were required to sweep the platform of the 
fort, to dust the guns, and to wash ofi* the gun carriages. For 
this purpose they were taken by Captain Schuyler, the oflficer 
of the guard, from the guard-house, and marched into the fort ; 
but when he ordered them to perform this duty, they all per- 
emptorily refused. Captain Schuyler reported their refusal to 
the defendant, who ordered him, if they persisted in it, to tie 
them to the guns of the fort. After he had given this order, 
and Schuyler had left him to perform it, the defendant called 
Schuyler back, and directed him to be careful not to hurt the 
men, and not to tie them so tight as to be injured by the cords. 
On this order being communicated to them, they still persisted 
in their refusal, saying, that as long as they were prisoners, no 
duty could be required of them, and intimated that if they were 
tied, they would afterwards have redress. Schuyler then tied 
their hands, and festened each man to every other gun, so 
that he could have about eight feet to walk in, and, at the 
same time, he desired them to tell him if he tied them too 
tight ; and, on one or two of the men complaining of being 
tied too tight, he eased the cords. Soon after, one of the pris- 
oners complained of being sick, and the defendant ordered him 
to be returned to the guard-house, whence he escaped in the 
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ALBANY, course of the day. When dinner time arrived, the prisoners 

^^^^[J^^ were loosened and suffered to eat their meal, and were then 

ScBuifKMAir tied again. At 4 o'clock in the afternoon, they were sent, by 

^' order of Lieutenant-Colonel Colden, to the west battery, where 

they remained till they were tried and sentenced by a Court 

Martial. It was proved to be the constant practice in camps 

and garrisons to compel prisoners to do fatigue duty, and to 

increase the rigor of their confinement if they were disobedient. 

The judge charged the jury that when the assault and bat- 
tery and imprisonment complained of happened, the plaintiff 
belonged to militia called, pursuant to law, into the service of 
the United States^ who were, as such, in all respects to be con- 
^ sidered as soldiers in the army of the United States ; that the 

whole of the law martial was not written law ; and it had, as 
well as other codes, its lex nan scriptOy which was established 
by military usage ; and it could not be supposed that the arti- 
cles of war provided for every case that might occur, or that 
f*S37] the *soIdier and officer might learn from them their relative 
duties in every emergency ; that in cases in which they did not 
prescribe, the usage in well-disciplined armies must govern ; 
that if the jury believed, in this case, that the defendant's con- 
duct towards the plaintiff was according to such military usage, 
then the defendant was not guilty, although the act complained 
of was not in pursuance of the sentence of a Court Martial ; 
that he thought, from the evidence, that the defendant was 
justifiable, and that nothing appeared to have been done with 
wantonness and passion, but that, on the contrary, the men 
had been treated with great lenity. 

The jury, notwithstanding, found a verdict for the plaintiff for 
sixty dollars damages. The defendant moved for a new triaL 

E. Williams, and /. Tallmqdge^ for the defendant. 

♦ 

Van ,Vechten, and Canting, contra. 

Per Curiam. This verdict is against law and evidence, and 
there must be a new trial. It is not pretended that the plaintiff 
was not legally imprisoned by the order of Colonel Coldeny and 
the only act for which the defendant can be called in question, 
is the direction given to Captain Schuyler to tie the plaintiff to 
the guns of the fort, if he refused compliance with the standing 
rule or order of the garrison, that prisoners committed for cus- 
tody should perform the fatigue duty of the garrison, such as 
sweeping the platform, dusting the guns, and washing off the 
gun carriages. It has been insisted that these orders were un- 
authorized, and that no services could be required of a prisoner ; 
and that the tying him to the guns was, in itself, a distinct 
punishment unwarranted by the rules and articles of war. 

The Court are not of the opinion that the rules and articles of 
war apply to, or affect this case, in any degree. On the con- 
trary, we think that a violation of duty by a soldier, which 
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l^oduces his imprisonment^ does not exonerate him from the Albany, 
performance of any other duty which, under his restraint, lie is ^^s^^^> ^8*7. 
capable of performing. Were it otherwise, his criminality ^^dutchksT^ 
would put him in a better situation than tliat cf a soldier who Cotton Mak- 
did his duty well. An offence can never confer a privilege to "*'*^.y****'^ 
be exempted from all duty ; and confinement is a means used Davis. 
merely to prevent escape ; it certainly does not confer a priv- 
ilege to be *idle. The evidence in the case proves the usage to [ * 238 "J 
have been, that prisoners were bound to perform such services 
as were required of the plaintiff; and we concur in the opinion 
of the judge who presided at the trial, that the whole of the law 
martial is not written, and that it is composed, in part, of mil- 
itary usage, which usage must govern in all well-organized troops, 
when it is not unreasonable, or in opposition to special enactment. 

There must exist a right in an officer having charge of a 
prisoner, to use his discretion in increasing the rigor of his con- 
finement, according to the disposition manifested ; and this ex- 
tends as well to military as civil offenders. Suppose a prisoner 
evinces an intention to escape, may not the officer increase his 
restraints ? Had the defendant, in the first instance, tied the 
plaintiff to the guns, by way of securing him, it would not have 
been pretended that such kind of imprisonment would be illegal. 
The very facts in the case would have shown the necessity ; for 
it is in proof that the guard-house was insecure, and that prisoners 
had escaped from it.. If, then, the defendant would be justified 
in ordering the plaintiff to be tied to the guns in the first instance, 
it will not furnish the ground of an action, as for an assault and 
battery and false imprisonment, that the plaintiff's conduct in 
disobeying his orders, and contemning his authority, in a case 
where the service required was reasonable and proper, induced 
the defendant to do in the last instance, what he might have done 
in the first. The defendant's will and pleasure was his legiti- 
mate rule of conduct, where the exercise of it was not in viola- 
tion of the plaintiff's rights, nor against law. 

New trial granted ; the costs to abide the event of the suit. 



The Dutchess Cotton Manufactory against Davis. 

THIS was an action of assumpsit^ brought to recover the A person be- 
amount of certain instalments payable by the defendant on hSdcM)f auln- 
thirty ^shares, subscribed by him in the stock of TTie Dutchess r # 239 1 
Cotton Manufactory, The declaration contained five counts, corporated 
The first count stated, that the defendant, on the first of Feh- l^Jj^^i^ ^l 
ruan/j 1815, made a certain note in writing, commonly called a grreement by 
promissory note, his own proper hand being thereto subscribed, JJ^^be^ ^m^ 
bearing date, &c., and then and there delivered the said note to ise to pay the 
the plaintiffs, and thereby promised to pay the plaintiffs, by the SojSKforeveS 
name and description of TTie Dutchess Cotton Manufactory^ the abare Mt oppo- 
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ALBANY, sum of three thousand dollars, for thirty shares of stock in the 
August, 1817. gj^jj Dutchess Cotton Manufactory set opposite to his name, in 

Dutchess such manner and proportion, and at such time and place, as 
CoTTow Mah- should be determined by the trustees of the said company : the 

UFACTORT resolutions of the trustees, at two several meetings, directing 
Dafis. that certain instalments should be paid by the stockholders, are 
ttteUMir names, then Stated, by means whereof, and by force of the statute in 
«J«** maiwier gQch casc made and provided, the defendant became liable to 
anda^mehtinu p&y the samc to the plaintiffs, and being so liable, undertook, &c. 
*wz ^^dtu* ^' ^^^ second count stated tliat the defendant, on the 1st of 
mined inj the February^ 1815, made a certain other note in writing, in the 
tn^eet of the words and figures following, to wit : " We, whose names are 
fiabie^nannc- hereunto subscribed, do, for ourselves and our legal repre- 
lioD of assump- sontatives, promise to pay to The Dutchess Cotton Manufactory 
of ihe company, the sum of onc hundred dollars for every share of stock in the 
for iho insui- gajj Dutchess Cotton Manufactory set opposite to our respective 

incnts di reeled • • 

by iis trustees names, in such manner and proportion, and at such time and 
lobe paid, (a) place, as shall be determined by the trustees of the said com- 
mement, ai- pauy. February 1st, 1815." To which note the defendant 
though without subscribed his name, and opposite to his name, so subscribed, 
er or" order, Is sct and afHxed the number 80, by means whereof he became a 
note within "the Stockholder, and entitled to thirty shares of the stock, and 
statute, and no became liable to pay the plaintiffs for the same the sum of 3000 
eonsideratjon dollars, being 100 dollars for each share of stock, in such man* 
in the deciaxa- uer and proportion, and at such time and place, as should be 
'**Tn an actio determined by the trustees of the company. That on the 7th 
by an incorpo- of March j 1815, the trustees determined that the stockholders 
Jbr^anufaciur^ should pay to the treasurer, on each share, on the first day of 
ing purposes, May^ then next, the sum of five dollars, and the further sum 
need not^'aver ^^ ® dollars on each share on the 1st day of June, then next; 
that thev had and the plaintiffs aver, that at the time of passing such resolu- 

cor" rated as ^'^"» ^^ ^^'' ^^ *^ *^'^ times sincc, CyrcTius Crosby, a stockholder 
the act author- in the said company, was treasurer thereof, and resided and kept 
[ * 240 ] *his office in Poughkeepsie, of all which premises the defendant 
izing such in- had noticc ; by means whereof, and by force of the statute in 
a^pubfk law. {i such casc made and provided, the defendant became liable to 
R. L. mj and pay the plaintiffs the sum of 1 50 dollars, on the 1 st day of May, 
r^uireTbyThc ^^ the year aforesaid, being five dollars on each of the 30 shares 
net, on being of stock subscribod and held by him, and the further sum of 
matter of °rec- 1^0 dollars ou the first day of June, in the year aforesaid, being 
^^' other five dollars on each of the said shares of stock, and being 

tcriiig*'!nu>*°a SO liable, undertook, &c. And the plaintiffs further say, tliat 
rontract with a aflcrwards, to wit, at a meeting of the trustees, holden on the 
der'thdr'corpol 20th of September, ]8\ 5, it was further determined that the 
rate name, can- stockholders should pay to the treasurer of the company, on each 
they° ^ad not sharc of stock, ou the first Monday of November next ensuing 
been duly con- the day of the resolve, the sum of 10 dollars, and the further 
JSratton**)**' sum of five dollars, on each share, on the first Monday in Dt 

(a) Hifchland Turn, Co. v. M*Ke€m, 11 Johns. Rep. 98. 

{b) Hitis V. Bannister, 9 Cow. Rep. 31. Tnuttes oj Yvnwn v. /liOs, 6 Rnd. 2S. 
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cembery then next : the plaintiflfs then aver that Cyrenus Crosby Albany, 
was treasurer, &c., by reason whereof, and by force of the statute ^^s^*^* '^n 
in such case made and provided, the defendant became liable dotchess 
to pay the plaintiffs the sum of 300 dollars, on the first Monday Cotton Man 
in November, in the year aforesaid, being 10 dollars, &c., and ^^^^J^^^ 
the further sum of 150 dollars, on the first Monday in December , Davw. 
in the year aforesaid, being five dollars, &c., and being so liable, 
undertook, &c. 

3. The third count stated that the defendant, on the 1st of 
February, 1815, applied himself to the plaintiffs, and offered 
them, in case they would suffer and permit him to become a 
stockholder in the company, by subscribing in their book for 
that purpose, and to take 30 shares of the stock, that he would 
pay them 100 dollars for every share, in such manner and pro- 
portion, and at such time and place, as should be determined 
by the trustees : and the plaintiffs, in fact, say, that they per- 
mitted the defendant to have 30 shares on the terms aforesaid, 
and to subscribe a subscription book or paper, with a head and 
subscription as follows, to wit ; " We whose names are here- 
unto subscribed, &c. :" whereupon the defendant subscribed his 
name in the said book, or subscription paper, beneath the entry 
aforesaid; and opposite to his name so subscribed, set and 
affixed the number 30, by reason whereof the defendant became 
a stockholder, &c., (as in the preceding count.) 

The fourth count was for money lent, money paid, and money 
had and received, and the fifth count was on an insimul 
^computussent. The defendant pleaded non assumpsit, to the [* ^i4ki \ 
first, fourth, and fifth counts, and demurred to the second and 
third counts, specially, for the following causes: 1. Because 
they set forth a note in writing, or written agreement between 
the parties, as being a promissory note within the statute, and 
set forth no good or valid consideration on which it was made, 
whereas it is not a note within the statute, and the consideration, 
ought to have been specially set forth. S. Because it is stated, 
in the beginning of these counts, that the assumption of the 
defendant was an express assumption, made at the date of the 
agreement in writing; and in the latter part of these counts 
respectively, two implied assumptions are stated to have been 
raised at different times, to wit, on the 7th of Marchy 1S15, and 
the 20th of September, 1815, by reason of the order of the 
trustees, and by force of the statute, &c., and because the counts 
contain duplicity in this respect. 3. Because it is not averred 
that any certificates of stock were ever given or tendered to the 
defendant, and because it does not sufficiently appear that the 
parties were mutually bound to each other, and that the de- 
fendant acquired any right in the stock of the company by his 
subscription, or that the plaintiffs were liable to the defendant 
for the stock. 4. Because it does not appear in these counts 
themselves, or by reference to any other part of the declaration, 
that the plaintiffs are a body corporate duly organized in pursu- 
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ALBANY, ance of law, nor that they have taken the steps necessary by 
^^^!^^J^^ law to create them a body corporate. 5. Because no suflScient 
DoTCHRss legal consideration is stated for the agreement set forth. 

cFACTORT* The plaintiffs joined in demurrer. 

V. 

Davis. Bloom, in support of the demurrer. This is, perhaps, the 

first case which has come before the Court under the act relative 

t Passed March to incorporations for manufacturing purposes ; f an act new, and 

^'l^Us^H' ^^^^^^^^^S peculiar provisions. 

sess.ch.67. 1* The first ground on which this demurrer is to be support- 

ed is, that the contract, or subscription, stated in the declara- 
tion, is not binding for want of a consideration. It is a nudum 
pactum. No consideration is stated. There is no allegation of 
any stock having been tendered. It is precisely like the case 

C^ ^ ^Emr ^^ Jenkins V. The Union Turnpike Company ^X in which the 

86. ' Court of Errors held that no action could be maintained. The 

[ * 242 j *statute, (sect. 5.) provides, merely, that if the payments called 
for by the trustees from the stockholders are not made in 60 
days, their shares shall be forfeited. The defendant was not a 
stockholder ; a mere subscription does not make him a stock- 
holder ; and no stock, or certificate of stock, has ever been ten- 
dered to him. In the case of The Goshen and Minisink Turn" 
9 Johns, Rep. pike Road V. Hurtiny^ which will, probably, be cited by the 
other side, the defendant actually gave a promissory note for 
f fve shares which had been delivered to him, and he was thus a 
stockholder. This Court could not intend to overturn the de- 
cision of the Court of Errors. They say that, in Jenkins v. The 
Union Turnpike Company, the corporation was not in esse when 
Jenkins gave the note, and they presume that the judgment of 
the Court of Errors proceeded on that ground. 
I iCaiws's 2. In the case of The Union Turnpike Company v. Jenkins^ || 

^* '' ** this Court held that the counts on the defendant's subscription, 
as on a promissory note within the statute, could not be main- 
lined ; and the second objection is, that the subscription is 
here declared on as a promissory note. The plaintifis should 
have declared on the subscription as a special agreement, and 
have set forth the consideration. 

3. There was no mutuality in the contract. It does not ap- 
pear that the defendant was to give any thing, or that the plain- 
tiffs were liable to him for the amount of the stock. 

4. The second and third counts do not state that the plain- 
tiffs have been duly organized, according to the act, a body 
corporate. It does not appear that they had a legal existence, 
or capacity to sue. In the case of The Highland Turnpike 

f 10 Johns. Company v. ]MPKean,^ the Court held it necessary to prove the 
'''' averments as to the organization of the company. The aver- 

ments, therefore, must have been deemed material. In the case 
^5 Mass. Rep. of TTie Worcester Turnpike Company v. Willard, ff the due or- 
^ 1 m i» g^"^^^^'<^n <^f ^^^ company is expressly averred ; and the fact is so 
Rep 70 "''*^'^' stated in the case of The Delaioare Canal Company v. Sansom.tX 
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The averments are the more necessary in this case, as the plain- Albany^ 
tiffs are not incorporated by any particular act, but under the ^^^^^J^^ 
ffeneral statute. They ought to show, therefore, that they have Dutchess 
niDy conformed to the provisions of that act. ^*uVa*ctort''' 

/. Tdffma^ijg'e, contra. 1. The subscription, or written prom- dayis. 
ise, in this case, may be declared on as a promissory note 
Within the statute. It was not, Uierefore, necessary to aver a [ * 243 ] 
consideration. It was so decided in the case of The Goshen 
Turnpike Company v. Hurtin.^ The words " to bearer^' or t J^«few. JUp, 
** ordtr^^^ need not be inserted in the note to bring it within . sureheU 
the statute.]: Bioeock, t hi, 

2. But, in fact, there was a consideration, to wit, the thirty ^^^ J^: 
shares set opposite to his name; and which, it is to be pre- daU, 6* Ttrm 
suroed, he^eld. ^'^£^ 

3. It was not necessary to aver that the defendant had pro- $toes,$c<dnes't 
cured certificates of stock. By his subscription he becomes a ^' ^^- 
stockbolder, and it will be intended that he duly received his 

stock. 

4. It was not necessary for the plaintiffs to aver that they 
were a body politic, and how, and when they became incor- 
porated. Whether they are corporation or not, is matter of 
evidence^^ It need not be set forth, or spread upon the record. i^S^*^' j 
In Jacksony ex dem. The Union Academy of Stonearabioy v. co. 2 Ld, 
P/um6c,|| the Court ruled that when a corporation sues, they j^^l^'jn'^* 
musty under the general issue, prove that they are a corporation, ^d on Corp. 

Oakley y in reply, said, that the act under which this corpora- ^johm. Rep, 
tion was formed, was general. It contained no provisions for us^SakV 
the payment of any instalments, &c., but left all those particu- HaMkuu, i 
lar matters td be regulated by the corporation. It provides but jj^*^- ^*^*i 
one remedy, which is a forfeiture of the sums subscribed, in case 
of non-payment of the instalments called for by the company, 
who, in regard to all other things, are left to make such by«^ 
laws and regulations as they may think fit. 

Again ; the act (sect. 7.) provides, that in case of the disso- 
lution of the company, the stockholders shall be individually 
responsible. One person might get into his own hands a ma- 
jority of the shares, might enforce the payment of all the sub- 
scriptions, and, having all the property of the company in his 
power, might involve the corporation in debt, and abscond, and 
leave those who had honestly paid up their subscriptions re- 
sponsible for all the debts. Thus the greatest injustice and 
abuse might exist, if the doctrine advanced, on the part of the 
plaintiffs, is to prevail. This act, made, ostensibly, for the en- 
couragement of manufactures, has, in effect, given them a death 
blow. 

Again ; a mere averment that the defendant was a stockholder, 
does not make him one. He must have received the certificates 
*of stock ; and there is no allegation of that, or that he has paid [ * 244 ] 
the money subscribed. It is said there is a consideration ez- 
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ALBANY, the peace of the county of ChenmigOy for illegally issuing an 
August, 1817. attachment against the defendant in error, the plaintiff below. 
Colli 98 The cause was tried in the October term, 1816, of the Court 
V- below. 

The attachment was issued at the suit of Thomas and 
d^ to the Ephrqim fVebby on the application and oath of TTiomas fVebbj 
%^£oUar9, on by which the constable was required to attach the goods and 
the oath of a chattels of the plaintiff below, his arms and accoutrements ex- 
uicbmeut, ^ by cepted, and was dated the 21st of February, 1816. The at- 
^!lbi** y*^***"" tachment was issued by the defendant in good faith, and with- 
ed to\uaciMhe out any malicc or improper motives. The constable, to whom 
*T*^*f*?h *^*d '" ^^ ^^* delivered, attached a desk, and military cap and coat, 
fendajit, * hit w'hich Were in the possession of one Crondally who gave the 
arms aod ac- constable a receipt for the same. On the return of the attach- 
ccpied. in an ment, and on proof produced by Thomas and Ephraim Webby 
arUon of ires- the defendant rendered judgment in their favor for 24 dollars 
justiccfjbr'issu! and 96 cents, with costs ; and execution being issued thereon, 
*"^ it *h^d** ^^^ constable sold the desk, but allowed the cap and coat to 
flendant^theretni remain in possession of CrondalL The plaintiff below having 
he cannot re- rested his cause, the defendant moved for a nonsuit, which was 
because ^ ^ refused, and the Court decided that the defendant was a tres- 
constable look passer in granting the attachment on the oath of ^ party, al- 
[ * 247 ] though *he acted in good faith, and that the plaintiff was entitled 
hSf arm?"*and ^^ rccovcr damages for taking the desk, and also for taking and 
accoutrements, detaining the cap and coat : the jury accordingly found a ver- 
jusTct!**isMin| d'c^ for ^he plaintiff below for 28 dollars. The defendant be- 
an attachment low tendered a bill of exceptions to the opinion of the Court 
So**** piainUff ^clow, which was removed into this Court by writ of error. 

therein, is a 

trespasser ? The bill of exceptions was submitted to the Court without 

Qaware. (a) . *^ 

* ' argument. 

Per Curiam. This case comes before the Court on a writ of 
error to the Common Pleas of CAenang'o county, and the question 
submitted to this Court arises under a bill of exceptions tendered 
to the Court below. The action was trespass, de bonis aspor-^ 
^(1^15, against the defendant below for issuing an attachment under 
the 23d section. of the 25 dollar act, (1 JR. Ii. 398.) without 
having any other proof of the departure of the defendant than 
the oath of the plaintiff in the attachment. It is unnecessary 
here to determine whether the justice, by this procedure, made 
himself a trespasser or not ; (6) for the judgment must be re- 
versed for misdirection to the jury, as to the rule of damages. 

In the attachment, the arms and accoutrements of the defend- 
ant were expressly excepted. But the constable, notwithstand- 
ing, attached a military coat and cap, though the same were not 
taken out of the possession of the former when found. The 
Court below charged the jury that the plaintiff was entitled to 

(a) Vide Bigelow v. Sterns, 19 Johns, 89. and notes 1 and 2 to same case. Adkuu 
V. Brewer, 3 Cow. Rep. 206. 

(b) Vide Voaburgh v. Welch, 11 Johns. Rep. 176. 
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recover against the justice damages for the taking and detaining Albany, 
the coat and capl^ In this direction the Court below erred. The ^^^!^\}^^ 
justice neither commanded nor ratified this act ; but, on the con- Abbott 
trary, all such articles were expressly excepted out of the at«« a ^* * 
tachment. If any damages are to be recovered for such taking, 
the justice cannot be responsible. Recourse must be had to 
the constable. Although the damages recovered on this account 
were probably small, yet, as it is very evident the justice acted 
in good faith, and under a belief that he was complying with the 
requisites of the act, he is justifiable in defending himself under 
all legal objections, though they may appear somewhat techni- 
cal. The judgment of the Court below must be reversed. 

Judgment reversed. 



*Abbott asrainst Allen and others. [ * 248 1 

THIS was an action of covenant. The declaration stated, that in an acuon 
on the 18th of April, 1805, by a certain indenture, the defend- SfeTelTof'i 
ants, in consideration of the sum of 2500. dollars, bargained and covenant ofsci- 
sold to the plaintiff, in fee, a certain piece of land, in the town sminadecd,Uie 
of PauKngSf and covenanted that they " were lawfully seised, in sigiiedbynega- 
their own right, of a good, sure, and indefeasible estate of in- Jjf JlJfcovcn^^l^ 
heritance, in fee simple, of, in and to the said premises, with the the defeodanu 
appurtenances, and had good right, lawful power and authority, g[^***®^ ^^ 
to grant, bargain and sell, alien, release, enfeoff and convey the seised, &c. pur- 
same premises unto the said party of the second part, his heirs ^'"^o^^of S« 
and assigns, to his and their only use and behoof, in manner and covenant ^ and 
form as above written, in the said deed or indenture." The *'|fe<f'*'"illf^ 
plaintiff then avers, that the defendants, at, and until the unseal- negativing tho 
ing and delivery of the said indenture, to wit, &c., " were not ^][^^ne "o 
lawfully and rightfully seised, in their own right, of a good, sure, breach assigned 
and indefeasible estate of inheritance, in fee simple, of, in and l?Jl**. ^ JItl 

, •II 111 1 «on : It was n«la 

to the said premises, with the appurtenances, and had not good that both \he 
right, lawful power and authority, to grant, bargain and sell, [he' 'plca"w«« 
alien, release, enfeoff and convey the same unto the said Enoch goo(i| and that 
Abbott, his heirs and assigns, to his and their only use and be- i^en^'^^giJJI^ 
hoof, in manner and form as above in said deed, indenture, or in ihe dccTam- 
instrument in writing, is covenanted." *'**Thl"Wend- 

The defendants pleaded, 1. Non etit factum. 2. That at ants were not 
the time of making the said indenture, " they were lawfully and pj*^"f^ ^Jt forth 
rightfully seised, in their own right, of a good, sure, and inde- the name of 
feasible estate of inheritance, in fee simple, of, in and to the said {JeVaimiff was 
premises, with the appurtenances, and had good right, lawful not bound to 
power and authority, to grant, bargain and sell, alien, release, ^'^tjcuVi ^u 

standing title, 
he being presamed to be ignorant of the real state of the title, and the grantor retaining the evidences ofiL 
A covenant of seisin, if broken at all, must be so at the instant it was made, {b) 
A grantor conveying with covenant of seisin is not bound to deliver the title deeds to the grantee • 

(a) Vide PoUer v. Bacon, Z Wendell, 583. Day v. Chism, 10 Wheat. 449. 
(A) Pollard v. Dmght, 4 Cranch, 4S1. 
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ALBANY, enfeoff and convey the same unto the said plaintiff, his heirs and 
^^l^lJ!^j^ assigns, to his and their only use and behoof^in manner aod 
Abbott form aforesaid." 

^' The plaintiff replied, ^' that the said defendants, at the tioie 

of making the said indenture and covenant, were not lawfully 
and rightfully seised, in their own right, of a good, sure, and in- 
defeasible estate of inheritance, in fee simple, of, in and to the 
said premises, with the appurtenances, and had not good riglif , 
[ * 249 ] ^lawful powerandauthority, to grant, bai^in, sell, alien, release, 
enfeoff and convey the same unto the said plaintiff, his heirs and 
assigns, to his and their only use and behoof, in manner and form 
aforesaid, as the said defendants have above in pleading al- 
leged :" and this he prays may be inquired, 6lc., and the said 
defendants do the like, &c. 

The defendants demurred to this replication, and alleg<^ 
for causes of demurrer, that there was no sufficient breach as- 
signed in the replication ; that it did not show in whom the 
title to the premises vests, or is vested, whereby the defendants 
were not seised, nor had good right to convey the same ; and 
that the replication was, in other respects, uncertain, &c. Th^ 
plaintiff joined in demurrer. 

J. Tallmadge, in support of the demurrer. There is not a 
sufficient breach assigned in the replication. We do not mean 
to say that the plaintiff, must, in his declaration, set forth how 
the defendant was not seised. The words of the covenant be- 
ing general, an assignment of the breach generally is, prints 
Jacie, good ; but when the defendant pleads that he was seised, 
&c., then the plaintiff, in his replication, must show how and 
wherein the defendant was not seised, or point out, specifically, 
the gravamen of his suit, or the injury of which he complains, 
t Hancock v. *^ ^"^^ ^^ defendant may come prepared to meet him at the 

FieUi,Cro.Jac'. trial. f 

B^Jtha^Cro. The case of Sedgwick v. HallenbacJct is like the present, 

/tfc.soi. iffM- and points out the proper mode of pleading. The plaintiff in 

*Cro ^'ja^'^^k ^^^ replication showed how the defendant was not seised ; but 

r.y/ V. Giast'y the replication, being filled with immaterial facts and double, 

fSifl'^ir.^w ^^^ '^^'^ ^^^ ^" special demurrer. 

' . 'covenant, In Meredith v. Alleriy^ Holt, Ch. J., lays it down, that if 

\^iwJ^'fr.') ^^^ defendant pleads performance of a condition, though it be 

s.^, ' not well pleaded, the plaintiff, in his replication, must show a 

y^/o/iii#. Rep. breach ; for then he ha» no cause of action, unless he show one. 

i'l Saik, 138. This marks the true distinction* between the cases where it is 

I Sound, lod. necessary to assign a breach in the replication, and where it 

Bound. 181. a. " ^^^ 

/i»>. Pie^\ Bloom, contra. The error of the defendant's counsel lies in 
Iw^^f^^KW supposing the defendant's plea to be equivalent to a general 
168. '^^ * plea of performance, which it is not. 1. The true rule on thia 
( * 250 ] *subject is laid down in Robert Bradshaw^s case,\\ where it was 
1 9 Co. CO, 61. resolved, by all the justices, that the assignment of the breach 
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of the covenant was good, negativing the words of the cove- Albany, 
nanf ; " and it lies more properly in the knowledge of the lessor ^^^^^^'^ 
what estate he himself has in the land which he demises, than Abbott 
the lessee, who is a stranger to it ; and, therefore, the defend*- ^• 

ant ought to show what estate he had in the land at the time 
of the demise made, by which it might appear to the Court, that 
he hpd full power and lawful authority to demise it." So, in 
Gale and others v. Raedyf where the covenant was to employ 1 8 East, so. b 
the plaintiffs exclusively, and no other persons, in making cord- g^J^'c^' 
age, a breach assigned that the defendant made cordage for (i.)* 
divers persons, and employed other persons than the plaintiffs, 
was held well assigned. This principle is fully recognized by 
Mr. Justice Spencer, in delivering the opinion of the Court in 
the case of the People v. Dunlav,X That was an action on an t ^'•/^' 
administration bona, and one of the breaches assigned was, that ^^* 
goods, chattels, and sums of money, of the deceased, to a large 
amount, to wit, the amount of 500 dollars, had come into the 
hands of the administratrix, which she had converted to her 
own use, &c., and the objection taken on demurrer was, that 
the breach was too general and indefinite for the defendant to 
take issue on, but the Court held it sufHcient, because the cred- 
itor, at whose relation the suit was brought, was not presumed 
to know what precise goods, &c., came to the hands of the ad- 
ministratrix ; the fact alleged lying, more properly, in the 
knowledge of the defendant. 

In Shun and others v. Farringion,^ the general way of ^j^o*-^^^ 
stating the breach, in the replication, was held sufficient, as a ti^'v. Webhe^i 
diflferent mode of pleading would lead to an inconvenient length ; Term /2«p.459. 
and the case of Jones v. Williams, \^ which seemed to counte- iDoug.tw. 
nance a different rule, was overruled as not law. Where mat- 
ter tends to prolixity, a concise manner of pleading ought to be 
adopted.V IT Iaow. 421. 

2. Again ; the replication brings the matter in controversy, ^(^' ^%*j^,\ 
the title of the grantor, to a single point of inquiry. In Glinis- it». 416. 3 
ter v. Audley,^ the defendant covenanted that he was seised i ^ ^'^Ja 
in fee simple : the defendant pleaded covenants performed : the 15. 'ptK v! 
plaintiff replied, that the defendant was not seised, dtc. ; and ^f*oUu,iLm. 
the defendant demurred generally, because he supposed that 
the plaintiff ought to have shown of what estate the defendant 
was ^seised: he had parted with all his writings concerning the [ * 251 ] 
land, in presumption of law, and, therefore, it was not like 
Bradshaw*s case, where the covenant was with a lessee for 
years, who had not the writings. But the Court resolved 
that the breach was well assigned in the words of the cove- 
nant. 

In Shun V. Farrington^ Ch. J. Ei/^re says, ** It is a rule that 
issue cannot be taken on a plea of general performance, be- 
cause such plea goes to a multitude of facts, one of which the 
plaintiff must select. But where a covenant relates to one fact 
only, issue might be taken on the plea of performance without 
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ALBANY, any objection, were it not for the general rule, which requires 
August, 1817. ^^^ ^Q g|j^,|, ^ pjgj^ ijjg plaintiff must reply." 

Abbott In AmhuTst V. jSfctnticr,f a case of replevin^ on a distress for 

V- arrears of an annuity, it was pleaded that the plaintiff was not, 

f 12 ^0^^263. ^^ ^^^ ^'"*® ^^ granting the annuity, stised in fee nmple, &c., 
without saying who was seised ; and the replication was, that 
the plaintiff, at the time, &c., was seised in fee simple^ die, 
without showing how he was seised ; and rejoinder, that the 
plaintiff was not seised in fee simple, &.c., without showing who 
was seised. No objection was made to these pleadings ; and 
the Court of K. B. said the true question raised by the plead- 
ings was, whether the grantor of the annuity Was seised in fee 
simple, in possession, at the time of the grant, within the mean- 
ing of the annuity act. 

Precedents, also, are to the same effect. In Dower, the de- 
mandant alleges a seisin in the husband. The defendant may 
plead that the husband was not seised, without saying who was, 

X 10 Went, PL and conclude to the Court.]: So, in a writ of right, the demand- 

^^' ant counts on a seisin in him, or his ancestor, and the denial of 

such seisin is the general issue in which the demandant joins 

^Booth,9e. 3 without any replication.^ 

Tallmadge, in reply. In the case of Glinisier v. Audleyy the 
breach was assigned in the declaration. As reported in I Kebky 
58., there appears to have been no decision, the cause having 
been adjourned. An observation was made by Tvnsden, J., 
that he conceived the title good ; but Mallet y J., was of a con- 
trary opinion ; and Foster, J., was absent. This is the same 
case mentioned in T. Raymond's Reports. 
1 2 Mass, Rep. In Marston v. Hobbs,\\ decided in the Supreme Court of Mas- 
*^- sachusetts, Parsons, Ch. J., said, that the general rule was, that 

[ * 252 ] *the plaintiff might assign the breaches generally by negativing 
the words of the covenant ; but where the general assignment 
does not necessarily amount to a breach, the breach must be 
specially assigned ; that the covenants of seisin and cf a ri^ht 
to convey, were synonymous, and came within the rule. "The 
defendant, in his bar, should regularly maintain his seisin ; and 
then the plaintiff, in his replication, should aver who, in fiict. 
was seised." Such is the rule, also, in the Superior Court of 
H z Root's Rtp. Connecticut.^ 

14. 

Platt, J., delivered the opinion of the Court. It is well set- 
tled as a general rule, that, in actions of covenant, breaches 
may be assigned by negativing, generally, the words of the cov- 
enant. There can be no doubt that the breach in this case is 
well assigned in the declaration. The plea, in averring seisin 
and lawful right in the defendants generally, was good ; although 
the defendants might have set forth in their plea the source and 
chain of their title, if they had been desirous of presenting on 
the record any question of law which might be involved in it. 

It remains then to be considered, whether the replication 
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which in genera] terms reiterates the breach assigned in the 
declaration, is liable to just exception. 

In the case of Marston v. Hobbs, (2 Mass. Rep. 433.) Ch. J. 
Parsons, in laying down some abstract propositions on this 
branch of the law, says, '^ The defendant, in his bar, should 
regularly maintain his seisin ; and then the plaintiff, in his 
replication, should aver who, in fact, was seised." 

Tliat case, however, presented a question of evidence merely, 
and not a question at pleading. There was no repHcation ; and 
the reporter says, that " issues, in fact, were joined on two sev- 
eral pleas in bar ; and on each issue the question was, whether 
the defendant was seised of the premises in fee simple, at the 
time of executing the deed declared on." 

It is worthy of remark, too, that the covenant in that case 
was, that the grantor '^ was laiofuUy seised infee^ and had a 
good right to convey." In the case now before us, the grant- 
ors covenanted that they were '' seised of an indefeasible estate 
of inheritance in fee simple," &c. ; and Ch. J. Parsons, in that 
case, lays much stress on the distinction between the two cases. 

The decisions in Bradshaw^s cusey (9 Co. Rep. 60. b.) and in 
the cases of Muscat v. Ballet^ {Cro. Jac. 369.) and Glinister 
y.^Audley^ (Sir Thos. Raym. 14.) appear to me to give the rule 
which must govern this case. 

The case of Glinister v. Audley was like this in every essen- 
tial feature. It was an action of debt on a bond for performance 
of covenants ; the defendant craved oyer, by which it appeared 
that he had covenanted that he was seised of an indefeasible 
estate in fee simple ; and he pleaded performance of that cov- 
enant. The plaintiff replied, that the defendant was not seised 
of an indefeasible estate in fee simple ; to which replication the 
defendant demurred ; and it was resolved, that the breach was 
well assigned, and judgment was given for the plaintiff. (2 
Saund. 181. a. n. 19.) 

The marked distinction between a covenant of seisin and 
those for quiet enjoyment and general warranty, consists in this, 
that the covenant of seisin, if broken at all, must be so at the 
very instant it is made ; whereas, in the latter covenants, the 
breach depends upon the subsequent disturbance and eviction, 
which must be affirmatively alleged, and proved by the party 
complaining of the breach. 

A grantor, who gives either of those covenants, is not bound 
to deliver to his grantee the prior deeds and evidences of his 
title. Here the defendants covenanted that they had a good 
title. The legal presumption, therefore, is, that they retain, or 
can produce, the evidence of that title, if any. The grantee 
relied on that covenant ; and until the grantors disclose their 
title, he holds the negative merely, and is not bound to aver or 
prove any fact in regard to an outstanding title. Prima facicy 
the grantee is to be presumed ignorant of the real state of the 
title. The grantors are not bound, unless by suit, to explain 
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ALBANY, their title. It is enough that the grantee suspects the grantor's 
^^^^\j!^^ title to be defective : he is not bound to wait in suspense until 
Abbott by possibility he can find out in whom the title really is. 

^- The grantors have asserted in their deed, that the title 

was in them. If that be true, they can show it ; if it be untrue, 
then the covenant is broken ; and it is perfectly immaterial 
whether the real title happens to be in one stranger or another. 
The grantors have no right to shift the responsibiUty from their 
own shoulders, by imposing it on the grantee, to aver and prove, 
at his peril, any particular outstanding title. 

All that it is incumbent on the plaintiff is to negate the title 
of the defendants, who plead, affirmatively and generally, that 
[*^4] they *had a good title ; and the general replication in this case 
is sufficient. 

This differs from the class of cases where the plea avers a 
general performance of the covenant ; and then the plaintiff is 
required in his replication to specify wherein the breach has 
been committed ; for instance, in an action of covenant for not 
repairing a leased messuage, the declaration may assign the 
breach generally, that the covenantor did not repair, &c. : the 
defendant may then plead generally a performance of his 
covenant ; and the plaintiff then is required, in his replication, 
to specify wherein the repairs have been omitted, in order that 
the defendant may be apprised, with reasonable certainty, 
what is the object of the suit. The reasons for requiring such 
a special replication are, 1st. That the subject to which the 
covenant relates, is perfectly known to the party complaining of 
the breach ; and, 2dly. The suit has a more general aspect ; and 
the subject of the breach is multifarious. Therefore, the law in 
such case most reasonably requires the replication to specify 
that a chimney has fallen down ; that the windows are bioken ; 
that the barn is unroofed ; or that the fences are prostrate, &c. 

In this case, the point in controversy is single and abstract. 
The question is, merely, whether the defendants had an inde- 
feasible title ; and the only evidence in relation to that title 
may be exclusively in the power of the defendants. 

To say, that in such a case the grantee must wait until he is 
evicted, and thereby incur the hazard of the insolvency of his 
grantor, would, in many cases, consign an honest purchaser to 
ruin. It must be understood that we decide the question of 
pleading only, without expressing a definite opinion as to the 
evidence which may be requisite to maintain the defendant's 
plea of seisin, &c. There may, perhaps, be ground for a solid 
distinction l>etween a case where the covenant of seisin is 
accompanied by a transfer of actual possession, and a case where 
the premises are, in fact, vacant. The plaintiff is entitled to 
judgment on the demurrer. 

Judgment for the plaintiff, (a) 

(a) In (be case of ihe administrators of Setter v. Kimball f the same <]ucsiions arose cm 
demurrer, and judgment was given for the plaintifls. 
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ALBANY, 

August, 1817. 

*Thomas against Weed. Brirk 

V. 

__ RlCKTVYKK 

ON certiorari to a justice's Court. Weed brought an action 
of debt before the justice against ThamaSj a constable, for not 5j^*"atiJ'^" **i 
returning an execution, &c. The justice gave judgment for consiaSie for 
the plaintiiTfor the amount due on the execution, with interest. "®1!I!I?T^..*" 

mt^ t ... , 111* execution, un- 

The only question arising on the return was, whether the interest der the act for 
was recoverable. dVb^^'L., a 

Per Curiam. The remedy by action of debt for " the amount ii)^p^iif 
of the execution," given by the Idth section of the 25 dollar >> ".<>< entiUed 
act, (I N. R. Z#. 395.) is in the nature of a penalty, and the Ihe ^faince due 
measure of the penalty cannot be extended beyond the letter <>n ihe execu- 
of the statute. '^i^^ 

If the plaintiff below bad pursued his common law remedy, «*at«i« ^^^ « 
by a special action on the case, for negligence, or by an action, penaUy!7a? 
for money htfd and received, he would nave been entitled to 
interest on the sum proved to have been received by the con- 
stable, or actually lost by his negligence. If the creditor, as in 
this case, chooses to avail himself of the statute remedy, so as 
to relieve himself from the necessity of proving actual loss, ho 
must be satisfied with *' the amount of the execution." 

Judgment reversed. 

(a) Vide Brown v. Genungj 1 WtndelPs Rep. 115. JJttU field v. Broton, Ibid. 398. 
The People v. New- York, 5 Cow. Rep. S31. Reide v. 'Hu Rinttalaer GIoms Factory, 3 
Cow. Rep. SOS. 6 Cow. Rep. SSI. 



Brink and others against Richtmyer. 

THIS was an action of trespass, which was tried at the where 

Ulster circuit, for breaking and entering the close of the plain- island 

tiffs, covered with water, usually called the Green Flats, and ^itnown'^iy ^ 

fishing therein. name of the 

♦The plaintiffs were the lessees of Alexander Cockbum, who [ * 256 ] 

derived his title under a patent, dated the 5th of January, ^^"* ^^* 

1768, to Hueh Patrick, of '^ all those eight certain islands, and paten^^° the 

two flats of land, lying and being in Hudson river, d^-c. ;" and JJ*J ^JummmS 

•^ the Oreem 

ffats were osuaJl^ covered with water, and, therefore, not stnctly an island, there beinj^ no oiher land an> 
twering the description, (b) 

And this is a grant, not of the right of fishery, bat of the land ; subject, however, to be used as a con- 
BKMi highway and public fishery, until otherwise appropriated by the private owner ; and it seems that aa 
action will not lie for taking fisli thereon, (c) 

But the public fishery does not give fishermen the right of drawing nets upon the flat 
A grant of the excbuive privilege of fiehinr with nets on the Green Flats for ten years, is not a lease of 
the fishery, but of the right of drawing nets upon the flats, such being the purpose for which they had been 
jned, and this being in the power of Uie lessor to grant : but the fishery on the flats still conturaes 

i.(rf) 

ib) Vide Jackson v. Marshy 6 Cowen^ 281. 
c) Vide Lansing v. SmUh, 4 WendelTs Rep. 9. 
) Vide Hooker v. CumnUf^t, 20 Johns. Rep. 90. 
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ALBANY, the premises in question are thus described : '^ one other island 
August, 1817. directly opposite the mouth of the said Saugerties creek, com- 
Brirk monly called and known by the name of the Green Flats, con- 
V. taining forty acres." Alexander Cockburn, by lease dated 

RicHTMTKR. ^^j^ ^f j^^y^ jQj5^ Xe^seA to the plaintiffs, "the exclusive priv- 
ilege of fishing with their nets on the westerly side of the Green 
Flats in Hudson's river, beginning at the southernmost station 
of the Arianticy and e.xtending southerly down the westerly side 
of the said flats ten chains, eighty links, for the term often years 
next ensuing the date." It was proved that the Green Flats 
were usually covered with water, and were used for the purpose 
of drawing nets from the channel of the river. The trespasses 
alleged in tiie declaration were proved, and a verdict was found 
for the plaintiffs for 200 dollars damages, subject to the opinion 
of the Court, on a case containing the facts above stated. 

Tappen^ for the plaintiffs. 1. This patent would be valid, 
even if it had been a grant of a free fishery, or an exclusive 
right of fishing in that part of Hudson's river ; though it is sup- 
posed thdt the power of the crown was restrained, in this respect, 
1 1 iU. Comm by magna charta ; and BlacJcstonef has made some nice dis- 
tinctions as to the different rights of fishery, in order to remove 
the difliculties which had embarrassed the subject in the minds 
i8elwm,N.P. of many writers.^ Anexclusiverightof fishing on the sea-shore, 
d^984. {Pis- ^j. jj^ ^ public river, may exist in an individual.^ The exclu- 

$ Ba/rou V. sive right of the owner of the land adjacent to a public river, 

pZi^n"^ to fish on the bank, is not against mog'Tu: cAar^a, and is well 

known and recognized in several public treaties. 

I 10 Johns. Again; the.premises might be granted as land under water.|| 

Rgp,iS6,4Q5, Possession, also, has accompanied the title of the plaintiffs. 

They have held the Green Flats, or locus in quo, for above 10 

years. They have not lost their rights by any nonsuer ; and no 

adverse possession can be set up against them. 

The patent includes the premises, or locus in quo. It con- 
veys an island called the Green Flats, and it may be called an 
island or flat. It is covered with water, but the herbage, or 
tall grass, is always visible, and has given to it the name of the 
[• 257 ] * Green Flats. There is no other place which answers to the 
description, or which is susceptible of location under the patent, 
but the premises in question. Though it should contain more 
than 40 acres, yet, as the quantity is matter of description 
IftJoftns.Rep. Only, IT it does not prevent its location under the patent. Be- 
^' « sides, the flat must necessarily become enlarged, in the lapse 

of time, by gradual alluvion. It is subject to irregular inun- 
dations ; and there can be no question as to tide marks. The 
public have no right of using it for the purpose of fishing. 

Sudam, contra. . By the words of the patent nothing could 
pass under it but an island. To answer this description, there 
must be land uncovered at high water. A patent does not ex- 
tend beyond high water mark. Here is a flat always covered 
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with water, except at one small spot, which is dry at high water, albanv, 
One of the conditions annexed to the grant in tliis patent is, -^"g"**! '8*7. 
that a certain portion of the land should be improved. Now, bhi.nk 
this flat is incapable of cultivation, or of that agricultural im- _ v- 
provement contemplated by the patent. It is clear, then, that 
no part of it can be within the patent, except the spot uncov- 
ered by water. ' 

But we contend tliat the right of fishing, exercised by the de- 
fendant in this case, is a common law right, and cannot, since 
magna charta, be taken ftway. Though Blackstone'f says, that t 2 Bt Com. 
in all countries where the feodal polity prevailed, a free fishery, ' 
or exclusive right of fishing in a public river, is a royal fran- 
chise, yet he admits, that since magna chartOy confirmed and 
extended by the charters of Henry III., the granting of such a 
franchise is expressly prohibited ; and that a prescription for 
such a right must go back as far as Henry II. 

The case of Bagott v. Orr is in favor of the defendant. It 
is there admitted, that every subject, prima fade, has a right to 
take fish in an arm of the sea, or public river, where the tide 
ebbs and flows. The doctrine was laid down by Lord Holt, in 
express and strong terms, in Lord Fitzwalter^s case;{ and, af- t^^od, los. 
terwards, in fVaren v. MaUhews^^ he says, "The subject has a Jl 8aiJt. 357. 
right to fish in all navigable rivers, as he has a right to fish in » iforf. 73.S.C. 
the sea." These cases are recognized as clear law by fVilles, 
Ch. J., in Ward v. CresweU^W and he says there can be no pre- o waut's Rep, 
scription for such a right, as appurtenant to certain tenements ; ^* 
that a man might as well prescribe for a right to travel on the 
♦king's highway. That such is not merely the law of England, [ * 258 ] 
but the Itw of nations.lT In Carter v. Murcoty-f-f it was a^o ^Grot.dtJ.B, 
held, that in arms of the sea and navigable rivers, the fishery is J' ^' ^^^act' i 
common, being, prima facie, in the king and public, though it i. c. is. s! G. 
was admitted that a pfdrson might prescribe for an exclusive pi,earo (b!?'^' 
right of fishing in an arm of the sea or navigable river, but he \i ^ Btu-r. kep. 
must prove the right.JJ The same rules are applicable to sand **^^- 
bars and flats in navigable rivers ; and whenever government jIs.'^'^tv^ 
grants such places, the common land right of going on them for Rep. 431. Rog- 
the purpose of fishing remains, and cannot be taken away. Cami>b^^N?*P. 

Tallmadge, in reply, said, that it was competent in the crown ' 
or government, to grant the loctu in qtu>, by the name of the 
Green Flats, whether covered at high water or not ; and there 
could be no doubt that the premises were intended ; for there 
was no other place answering to the description. That the ob- 
jections raised on the other side might be proper if it was a 
question solely as to the right of fishing, but they can have no 
^orce in an action for entering the close of the plaintifis, or in- 
fringing their right under the patent. 

Thompson, Ch. J., delivered the opinion of the Court. This 

•is an action of trespass for breaking and entering the plain- 

tifl*'s close, called the Green Flats, and fishing thereon. A 

Vol. XIV. 28 2)7 
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ALBANY, title to the locus in quo is made under a patent to Hugh Pa- 
^^^^^J^ trick, bearing date the 5th day of January, in the year 1768, 
Brink by which eight islands and two flats of land, lying and being in 
- ^ ^- Hudson^s river, are granted to the patentee. The locus in quo 

is claimed as an island, which is described, in the patent, as 
follows : ^'one other island, directly opposite th/e mouth of the 
said Saugtrties creek, commonly called and known by the name 
of the Green Flats, containing forty acres." From the testimo- 
ny it appears that the land claimed under this patent is usually 
covered with water, and could not, therefore, in strictness, be 
called an island. There does not, however, appear to be any 
island, or other land, in any way answering the description in 
the grant ; and as it is called a flat, as well as an island, it may 
be considered as sufliciently descriptive, and as coming within 
the patent. There can be no doubt but this was the land in- 
tended to be granted. There are no words in the patent show- 
ing an intention in the government to grant any fishery 1 It 
would, therefore, seem to be a reasonable interpretation of this 
[ * 259 ] grant, *to consider it an ordinary grant of land for agricultural 
or other purposes to which land is usually applied ; subject, 
however, to be used as a common highway and public fishery, 
until otherwise appropriated by the private owner. 

In Lord Fitzwalter^s case, (I Mod, 105.) Hale, Ch. J., say%, 
" A river which flows and reflows, \s,pritna facie, common to all ; 
and if any one will appropriate a privilege to himself, the proof 
lieth on his side ; and there is no contradiction, in the soil being 
in one, and the right of fishing in the river common to all fish- 
ermen." If the injury complained of, in this case, was the taking 
fish in the waters covering this flat, or island, I should very 
strongly incline to think the action was not sustainable. The 
case is not very explicit on the subject, but it is very fairly 
to be collected from it, that this flat is only used for the pur- 
pose of drawing the nets from the channel of the river ; if so, 
it is not the fishery that is claimed under the patent : that still 
remains common. And, although the want of the convenience 
of drawing nets upon this flat may virtually exclude others from 
the fishery, yet this will not give a right to use the flat, or island, 
adjoining the fishery, any more than it would the shore when 
the convenience of fishermen might require it. • 

Although the lease from Cockourn to the plaintifls purports 
to grant the exclusive privilege of fishing with their nets on the 
westerly side of the Green Flats, within certain bounds therein 
mentioned, we are not to construe this as a lease of the fish- 
ery, but only of a certain part of the island, or flat, for the con- 
venience to drawing nets ; and thus far it was within the right 
and power of Cockbum to grant. In this point of view, the 
case comes within the rules and principles which governed the 
Court in the case of Jacobson v. Fountain^ (2 Johns, Rep. 176.) 
The right being established in the plaintiflfs, and those under 
whom they claim, to the flat, or, island, the trespass and 
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measure of damages are not controverted. The plaintifT must, Albany, 
therefore, have judgment upon the verdict, as found by the jury. ^^^JllJJ^i^ 

Judgment for the plaintiffs. Bartlktt 

• WrMAir. 



* Bartlett against Wyman. [ * 260 ] 

IN ERROR, on certiorari, to the Justices' Court of the city Where a crew 

r itr cr 7 "<^s been iihip- 

of ^eW' York. ped for a yoy- 

This was an action of assumpsit for seaman's wages. The ap* •»<* a»^''- 
defendant in error, who was plaintiff in the Court below, in the ^^\v)j m- 
month of November, 1813, shipped in the port of New-York, cuted, fixing ih© 
on board the letter of marque brig Regent, commanded by the I? ^be^^crTiUfat 
plaintiff in error, who was defendant below, and signed shipping •" intermediate 
articles in common form, for a voyage from New-York to ^ya^e^compei 
Charleston or Savannah, from thence to France, and back to |[j« mMjc'* by 
the United States, at 17 dollars per month. Three witnesses tioof to enter 
on the part of the plaintiff below who were seamen on board inionewartieie* 
of the brig, testified, that some time after the brig had been in ^ waj^'such 
Savannah, the defendant below came forward to the crew, and articiesarevoid, 
observed to them, that if they would be faithful to the voyage, SpoiT^^he mtS- 
he would give them 30 dollars per month, or the highest wages ^^^^ thcj are 
out of the port, and that this was his own offer, and that there ^ilcy^tbeac? 
had been no difference, or dispute, between him and his cr^w ; ^Ij^PVj?^ 
that several days after the promise to increase their wages, some \^9o, ii Law 
of the people, among whom was the plaintiff below, met the de- .^' ^- J^:) ^ 
fendant near the gangway, and asked him whether he meant to wool? be hold- 
draw and execute new articles, to which he replied, that they j"? ««' «» in- 
must content themselves, that he would do what was right, vldatil^botho'r 
That some time after this, the ship's company being ashore, the dntyandofcon- 
defendant came to them, and observed that he had promised to th^bindbgup! 
raise their wages, and the highest wages out of port were <>" »h« owner*, 
beyond all reason; but considering that they were bound at ingJ^^mhoHty 



17 dollars, he thought he would be doing well by them, if he Jp "»«ke ihem, 
increased their wages to 30 dollars, observing, at the same readiy bound ^' 
time, that he did not know whether his owners would approve ^^ »hipping 



increased their wages to 30 dollars, observing, at the same ready bound by 
time, that he did not know whether his owners would approve ^^ shippingaj'. 
it, but if they did not, he would pay it out of his own pocket, cniered^^lnti^ 
The plaintiflrs witnesses further testified, that about the 22d Aodsucbprom 
of December^ the defendant below called all hands into the '^nt'of consid^ 
cabin to sign new articles, and observed that he would perform eraUon,ihes^- 
his promise, and give them 30 dollars. That the articles were n^t fo^^Lli^ 
prepared and read to the crew by one Hunter, and were for donthevoya^. 
the continuance of the voyage to France, as in the first arti- ajgreemen^ or 
cles, and were dated, as was believed, on the first of December, smpping aiii- 
*iat which time their wages were to commence at 30 dollars. [ * ^1 ] 
That the new articles were signed by the plaintiff below, and jjf ' " ^de^ 

parture.are the 
only legal evidence of the contract } and a mariner can recover nothing but what is specified therein, (a) 

(a) Jchgucn v. Dalion, 1 Cowen, 543, ace. 
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ALBANY, all the rest of the crew, but not by the captain ; and shortly af- 
^^^[J^j^ ter the brig dropped down to the light-house, to avoid the effect, 
Bartlett &s the defendant said, of an embargo which he understood was 
^- likely to be laid by congress. On the new articles being pro- 

' duced, there appeared an endorsement upon them^ which had 
been made without the knowledge of the crew, as follows: 
** Georgia, Savannah. The seamen having demanded an in- 
crease of wages, and being apprehensive that they might desen^ 
if this was not done, these articles were drawn up as a mert 
matter of form; it is, however, understood that the article* 
signed in New-York are to bind, and those signea here to h^ 
of no avail, 25th December, 1813. A. Hunter, Pubnc Notary." 
The plaintiff below proceeded with the brig to France, and re- 
turned to New- York in about six months. 

On the part of the defendant, it appeared in evidence, that 
the brig was ready for sea about the 25th or 26th of December, 
1813 ; that in the interval between her arrival, and the making 
the promise for the increase of wages, there was a rumor at 
Savannah that an embargo was about to be laid by congress, 
which occasioned a rise in seamen's wages, and many sailors, 
in the port of Savannah, left their vessels and went on board 
of others ; that, at this time, the crew came after the captain to 
^ demand new articles, and an increase of wages, saying that they 
would not go the voyage unless their wages were increased ; that 
the defendant asked them if they thought it just, but ultimately 
entered into new articles, at an increased rate of wages. The 
jury found a verdict for the plaintiff below, the defendant in 
error, for his wages according to the new articles, deducting 
money advanced, and his proportion of goods embezzled on 
board of the brig. 

The return of the certiorari was submitted to the Court 
without argument. 

Spencer, J., delivered the opinion of the Court. The Court 
are of the opinion that the judgment of the Court below is er- 
roneous, and that the defendant below was not bound by the 
new articles entered into at Beaufort, for several reasons : 

1. As being in contravention of the policy of the act of con- 
gress of the 20th of July, 1790, (Vol. I. 134.) This statute re- 
[ * 262 ] quires, und^r *a penalty, every master of a ship or vessel, bound 
from a port in the United States, to any foreign port, before he 
proceeds on the voyage, to makean agreement, in writing or print, 
with every seaman, or mariner, on board, with the exception of 
apprentices, or servants, declaring the voyage, and term of time 
for which the seaman, or mariner, shall be shipped. In the 
present case this was done, and the rate of wages fixed at 17 
dollars per month, for the whole voyage. To allow the seamen, 
at an intermediate port, to exact higher wages, under the threat 
of deserting the ship, and to sanction this exaction by holding the 
contract, thus extorted, binding on the master of the ship, would 
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be, not only against the plain intention of the statute, but Albany. 
would be holding out encouragement to a violation of duty, as ^ug^,ji^ ^ 
well as of contract. The statute protects the mariner, and guards 
his rights in all essential points; and to put the master at the 
mercy of the crew, takes away all reciprocity, (a) 

2. It is very clear that the, owners are not bound by the 
master's contract ; because he had no power to make it. They 
were already bound by the shipping articles, and the obligation 
was mutual. He bad no authority to give more than the sum 
for which they had originally stipulated to perform the voyage. 
If so, then the exaction of higher wages may be considered as 
an undue advantage taken of the master's situation. 

3. The promise to give higher wages is void for the want of 
consideration. The seamen had no right to abandon the ship 
at Beaufort ; and a promise to pay them an extra price, for ab- 
staining from doing an illegal act, was a nudum pactum, 

4. The written agreement, at the port of departure, is the 
only legitimate evidence of the contract, and a mariner can re- 
cover nothing not specified in the shipping articles, where thqise 
articles have been entered into. (I Comyn on Contracts, 369. 
5 Esp. Rep. 85. Peake's Nisi Prius, 72. 2 Bos. ^ Pull 116.) 

5. In the present instance, the master never intended to be 
bound, for he never executed the new agreement. 

On these grounds, the Court cannot hesitate in saying the 
judgment below must be reversed. 

Judgment reversed. 

<a) Vide Caliagan and othert v. HalUit and Bownt, 1 Cahut^s Rep. 1(H. 



*Skinner against Fleet, [ • 263 ] 

THIS was an action of trespass on the case. The declara- Y^^^-^lT^u*^ 
tion stated that the plaintiff was possessed of a negro slave b«eniMued,and 
called Primus, and that the defendant, being sheriff of the city i*»® pW I"®' 

J X rx7 T7-TI •. /• •^/•T«i • been claimed as 

and county of JSew- lorky by virtue of a writ of plurtes nomine a slave, it » the 
replegiando^ caused Primus to be replevied; that the plaintiff duiyofiheshor- 
claimed the said slave, but that the defendant, nevertheless, suffer- fact^ uid"be is 
ed him to go at large, without surety and pledges for his return, "<*' authorized 
in case he should make a default, or a return should be awarded ; liberty : and be 
that Primus did make default, and that judgment of nonsuit was should brin^ the 

' •* ° part V into Court 

on the return of 
the writ, where he is to enter into a recognizance with sufficient sureties to the person claiming him to be a 
slave, to prove bis liberty, personally to appear in Court, and to prosecute his suit with eflfect. 

A bona taken by the sherilf to himself, with sureties for the prosecution of the suit with effect, and that 
the party should prove his liberty, and for bis return, if return should be adjudged, is of no avail, Uie sheriff 
havmg no power or right to take such bond, and it is no defence in an action against the sheriff for the es- 
caoe of the slave. 

Nor is an assignment of such bond to the plaintiff, a bar to the action against the sheriff, unless it appear 
that it was accepted in discharge of the suit, or by way of accord and satisfaction. 

Where a slave ran away from his master, who was an inhabitant of the state of Cormeeticutf and came to 
the city of New- York, where he was found, and was sold by his master to a person who was also an inhab' 
itaot of the state of Cormeeticutf but was then in the city of New-York on business, it was held, that this 
««s noisuch a sale of a slave brought into the state, as rendered him free. (Sess. 36. c. 88, s. 23.2 Jc. L, 206.) 
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AXSANY, awarded against him, and that Primusy so suffered by the defend- 
^^I^'J^'f ^"^^ ^^ 8^ *^ large and escape, was eloigned, whereby he could 
not be returned to the plaintiff. The cause was tried before 
Mr. J. YateSf at the New-York sittings, in November, 1810. 

It was admitted that the defendant had replevied and set at 
liberty Primusy mentioned in the plaintiff's declaration. The 
material testimony on the part of the plaintiff was as follows : 
Edward Chappie was the owner of the slave in question, and was 
an inhabitant of the state of Connecticut. In April, 1802, Primus 
ran away from him, and was gone until January, 1804, when 
Chappie accidentally met him in the city of New- York, and took 
him into custody. The plaintiff, who was also an mhabitant of 
Connecticut, was then in New- York, and the master of a vessel 
bound to London, The defendant agreed to take Primus to 
sea with him as his cook, and allow his master wages, but told 
him that unless he had some writing to show when in London^ 
the boy might claim to be free, and leave him, and proposed 
that Chappie should give him a bill of sale, to be given up on 
his return home. A bill of sale was accordingly given, and 
Primus went the voyage, and returned with the defendant to 
New-York; and in September, 1804, as soon as Chappie had 
« heard of the defendant's return, he offered to sell him the boy, 

and proposed, if he should agree to it, that he should keep the 
bill of sale which he then had, as that instrument conveyed the 
[ * 264 ] *boy to the defendant as a slave. The defendant agreed to 
these terms, and sent Chappie the purchase money, together with 
the wages due him. The plaintiff owned and claimed Primus 
as his slave, in New^London, for a number of years after that 
time, and took him to New- York with him when he went to 
sea. The plaintiff gave in evidence the exemplification of the 
record of a judgment in this Court, whereby it appeared that on 
the return of the writ of jift*rie* homine replegiando, Primus made 
default in not appearing, and that judgment of nonsuit was, 
therefore, rendered against him. The remainder of the evidence, 
on the part of the plaintiff, principally related to the amount 
of damages. 

It appeared on the part of the defendant, that a bond dated 
the 23d of October, 1813, in the penalty of 1000 dollars, had 
been given by Isaac Hatch, Joseph Corlies, and Reuben Legget, 
to Simon Fleet, Esq., sheriff of the city and county of New- York, 
the defendant in this suit. The condition of this bond was as 
follows : " Whereas, a writ, commonly called a homine replegian^ 
do, hath been prosecuted out of the Court of Chancery of the 
state o{ New-York, directed to the sheriff of the city and county 
of New-York, aforesaid, returnable before the justices of the 
people of the state of New- York, of the Supreme Court of Judi- 
cature of the same people at the City-Hall, in the city of New* 
York, on the fourth Monday of October, instant, commanding 
the said sheriff to cause to be replevied Primus, whom Joseph 
Skinner hath taken, and taken, kept ; now, therefore, the con- 
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ditioo of the foregoing obligation is such, that if the said Pri- albanv,^ 
mus shall prosecute the said writ with efTect, and prove and ,^^£^1^^ 
substantiate his liberty in the said Court, before the said justices 
in that behalf, or in case the said obligors shall well and truly 
return, or cause to be returned, the said Primus, in case a re- 
turn of him shall be adjudged, and shall well and truly save, 
keep harmless, and indemnify the said sheriff, of and from all 
manner of damages, costs and charges which he the said sheriff 
shall or may suffer, sustain or be put to, for, or on account of 
replevying, or causing to be replevied, the said Primits, by vir- 
tue oi the writ aforesaid, then the foregoing obligation to be 
void, otherwise to remain in full force and virtue." Upon this 
bond was written an assignment by the defendant to the plain- 
tiff. The obligors in the above bond were members of the 
manumission society in the city of New- York, Primus was 
replevied *on the 28th of October, and within four or five days [ * 265 | 
thereafter. Hatch, one of the obligors, took Primus, and tendered 
him to Mr. Burr, as counsel for the plaintiff, who refused to 
receive him. The plaintiff had then gone to sea, and his at- 
torney received the assignment of the above-mentioned bond 
from the defendant. 

The judge charged the jury, that this could not be likened 
to a case of property ; but that, in deciding it, recourse must 
be had to the laws and customs of England in relation to vil- 
leins ; that the sheriff ought to have brought Primus into Court, 
on the homine repkgiando, and have returned that he was 
claimed as a slave ; that if they believed the testimony of EJ- 
ward Chappie, the sale of Primus was made by him in New- 
London; the plaintiff being then on business in New-YorTc, 
and both being then, and yet, inhabitants of New^London, and 
citizens of CJonnecticut ; that this was not contrary to any law 
of this state, and Primus did not thereby become free ; and 
that the only question for the jury would be as to the damages. 

The jury found a verdict for the plaintiff, and the defend- 
ant moved for a new trial. 

• • 

H, Bleecker, for the defendant. The regular mode of pro- 
ceeding, in an action de homine replegiando, is this : Upon 
the writ, the sheriff replevies and sets at liberty the plaintiff, 
unless he be detained for some cause for which he is not re- 

fJegiable, in which case he returns that cause upon the writ, 
f, for instance, he is claimed as a slave, he makes that return. 
Sureties are, thereupon, taken, by recognizance, in open Court, 
or by the sheriff, on a writ issued for that purpose, that the 
plaintiff shall prosecute his action with effect, and be returned, 
(f return shall be adjudged. A second writ thereupon issues, 
called a non obstante, commanding the sheriff to replevy the 
p\aintif[ notwithstanding the defendant's claim. In case of a 
replevy on the first writ, the suit is only prosecuted for dam^ 
^ges. On the second writ, the liberty of the plaintiff is also in 
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ALBANY, issue. In the first case, the defendant pleads rum cepit. fn 
Augu»i,^i8i7^ ^|jg second, he pleads that the plaintiff is his slave. 

The sheriff having, in this case, returned that he had replevied 
Primus^ it must be intended that no claim was made, especially 
as no proof of such claim was offered. Indeed, the return is 
conclusive. 

[ • 266 ] •The declaration charges that the defendant replevied Primus^ 

without taking securities. Security is usually given in open 

Court, but it may also be given before the sheriff; in the latter 

case, it is not tiiken on the pluriesy but on a subsequent writ 

t FUz. N. B. specially awarded.f 

fiit^^Mfl* ^' ^^^^ ^°® ^^^ y ^^ ^^® sheriff to take security, he has 
40i. ' ' performed that duty ; and the replevin bond having been as- 
signed to, and accepted by, the plaintiff in this suit, he cannot 
now say that the security is insufficient. That the attorney of 
the plaintiff, in taking this assignment, acted without the advice 
of counsel, can make no difference. 

2. It was not the duty of the sheriff to keep Primus in his 

custody. When chattels are replevied, they are delivered to 

the plaintiff. In homine replegiando^ the plaintiff is replevied, 

IS Saund, 60. and he was given up to himself, or, in other words, set at liberty.^ 

3 Bl, Com. c. 8. 3^ "^^ contend that Primus was free. By the act concerning 

^iK.Sf'R.R, slaves and servants, passed in 1801,^ (sect. 5.^ it is enacted, that 

L, 614. n 'J* any person whatever, within this state, shall, under any color 

or pretext whatever, sell as a slave, or transfer, for any period 

whatever, any person who shall hereafter be imported or brought 

into this state as a slave, every person so imported or brought 

into this state and sold, contrary to the true intent and meaning 

of the act, shall be free." It will, perhaps, be said that Primus 

was i)ot brought into this state, but came into it against the 

will of his master. But it is answered, that the master adopted 

the act of Primus, by the sale here : it was a bringing into the 

state, within the purview of the act ; and it was so decided in 

itJohtu. Cat, this Court in Fish v. Fisher. \\ 

^* Again ; it may be said, that this sale was legal, because made 

by an inhabitant of another state to an inhabitant of another 
state. In the case of Fish v. Fisher, the vendor was an in- 
habitant of New-Jersey. Can it make any difference that the 
vendee was an inhabitant of another state ? The act makes 
no distinction. On what ground, then, is such an exception 
to be implied ? It will be said, Because the act was made to 
prevent the increase of slaves in this state, and no such increase 
will arise by a sale to persons out of the state. That such 
could not have been the only intent of the act is manifest from 
the next section of the statute, (sect. 6.) which prohibits the 
exportation of slaves. The real object of the legislature was, 
[ • 267 ] as far as circumstances •rendered it practicable and safe^ to put 
an end to an odious and detestable traffic, held in abhorrence 
by the most enlightened part of mankind, and in the highest 
degree opposed to the nature and principles of our government. 
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The legislature could not have intended to permit a mart to ALBANY, 
be established in the city of New-York for the sale of blacks, ^"«"»*» ^^n. 
where all persons might freely buy and sell slaves, except the SKiNifER 
inhabitants of the state. Again ; the plaintiff has either carried ^ v. 
Primus out of the state, or he has not. If he has, then Primus 
is free under the 11 th section of the act. If he has not, he has 
increased the number of slaves in the state. In Fish v. Fisher^ 
tiie Court justly observe, that tliis act is penal, and when it acts 
on the offender, it is to be construed strictly ; but that it is 
also in favor of personal liberty, and when it operates on the 
offence, it is to be liberally expounded. 

4. The damages are excessive. The plaintiff gave 100 dol- 
lars for Primus, and the verdict is for 500 dollars. 

Burr, contra. The defendant was bound to bring the person 
into Court, where he was to enter into a recognizance to prove 
his liberty, &c. 

The security taken in this case was a nullity. The sheriff 
had no power to take it, and it affords no justification or excuse 
to him. The security must be by recognizance taken in open 
Court. 

The party having claimed Primus as a slave, the defendant 
cannot avail himself of the fact of his being free, as a defence 
in this suit. The sheriff did not do his duty. He let Primus 
go at large, as if he was a free man. 

Id Covenhoven v. Seaman,^ the bail were not held to be ex- 1 1 Mns. Ca. 
onerated by a subsequent surrender of the principal, and ac- Cmm in Error' 
ceptance by the other party. 322. s. c. 

The question of sale was submitted to the jury, and they 
have found that it was made in Connecticut. 

Spencer, J., delivered the opinion of the Court. The de- 
fendant has moved for a new trial, and the questions arising on 
the case are, 

1st. Whether the sheriff performed his duty on the writ of 
hamine replegiando 1 

*2d. Whether the assignment of the bond, and its acceptance [ * 268 ] 
by the plaintifTs attorney, was a bar to this action ? 

3d. Whether Primus became free in consequence of the sale 
to the plaintiff? • 

4th. Are the damages excessive ? 

The first point was discussed and decided on a demurrer to 
the plaintiffs declaration ; and the declaration was adjudged 
a good one. We considered the case of Covejihoven v. Seaman 
and others, (1 Johns. Cas. 23.) as having established the prac- 
tice and proceedings of this Court upon this writ, in conformity 
with the course of proceedings in England, as laid down in 
Fitzherbert^s Nat. Brevium, 68, and 155. The party suing out 
the writ, and claiming to be free, should enter into a recogni- 
zance in Court, with sufficient sureties to the party claiming 
him to be a slave, to prove his liberty, perponally to appear in 
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ALBANY, Court, and to prosecute his suit with effect. In the case of 
August, J817^ Covenhoven v. Seaman and others, the suit was on such a re- 
cognizance, and the person alleged to be a slave had not proved 
his liberty, or prosecuted his suit with effect, but had been non- 
suited, and the Court held that the suit was maintainable. lo 
More V. fVatts, (12 Mod. 428.) Lord Holt said, " If a homine re- 
plegiando be brought, and the defendant claims the party to be 
his villciuy that will be a good return for the sheriff to makey 
and there shall be no replevin until the plaintiff give security, 
and that in Court, and then there shall go a writ, reciting the 
security entered into in Court, to the sheriff to deliver the 
plaintiff; and when the plaintiff comes in upon that security 
so entered into in Court, he is not at large, but to find new 
security that he shall appear, from day to day, pending the 
cause ; and if judgment go against him, he shall* render him- 
self to the defendant, and he takes him out of Court." 

The judge, at the trial, ruled correctly, that the sheriff ought 
to have brought Primus into Court, on the homine replegiando^ 
and returned that he was claimed as a slave. Instead of doing 
so, it was admitted that he replevied him, and set him at liberty, 
as mentioned in the declaration of the plaintiff; and the dec- 
laration charges that the defendant, as sheriff of the city and 
county of NeW'YorJc^ under the writ of pluries homine replegi- 
andoy voluntarily permitted Primus, being in his custody upon 
I *d69] the said writ, and claimed by the plaintiff as *^his slave, and 
taken from his possession, to escape from his custody, and go 
at large, without sureties, &c. 

It appeared, however, that the sheriff took a bond to himself 
with sureties for the prosecution of the writ with effect, and 
that Primus should prove his liberty, and for the return of 
Primus, if return should be adjudged. This bond we consider 
of no avail, as the sheriff had no power or right to take it; and, 
consequently, it affords no proof that an escape of Primus did 
not take place ; nor is it any answer to the allegation, that the 
sheriff suffered Primus to escape and go at large without sure- 
ties ; for this means sureties in the mode prescribed by law ; 
and we have already seen, that this must be by a recognizance 
in Court. 

It appears that the defendant assigned this bond to the plain- 
tiff with the assent of his attorney. But it is not stated or 
proved, that it was accepted in discharge of this suit ; and in 
no other way can the assignment bar the plaintiff's recovery. 
The bond is not so assignable as to enable the assignee to sue 
in his name ; and the assignment and acceptance of the bond are 
not pretended to have been by way of accord and satisfaction 

By the act concerning slaves and servants, (K. fy i?., 1 R. 
L, 614.) it is declared unlawful to sell as a slave or to trans- 
fer for any period, any person who shall hereafter be imported 
or brought into this state ; and every person so imported, or 
sold, is declared to be free. The provisions of this act are, in 
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u AS respect, similar to those of the act of the 22d of Febru- ALBANY, 
aryj 1788 ; and the latter act received a construction in this ,^]J5IJJ^i,^!\ 
Court, in the case of FUh v. Fisher^ (2 Johns, Cases, 89.) It mahw 
was there decided, that the elopement of the slave could not be « ^- 
said to be a bringing him into the state ; but the subsequent 
disposition of him to a person residing in this state, instead of 
reclaiming him, legalized the change of residence by the slave ; 
and thus the slave, by the consent of his master, became dom- 
iciled here, and it was, in effect, a bringing in the slave contrary 
to the statute. 

The facts here are widely and essentially different. The 
slave ran away from his master in Connecticut^ and was sold to 
the plaintiff, a resident of that state ; and it cannot be said that 
the domicil of the slave was changed to this state, by the as- 
sent of his master, or by the adoption of the act of the slave in 
coming here. This case, therefore, is not brought within the 
purview *of the statute, nor within any of the mischiefs intended [ * 270 ] 
to be guarded against. 

We have no facts before us authorizing us to grant a new 
trial for excessiveness of damages. We must infer from the 
case, that the plaintiff has wholly lost his slave. His value, 
and the damages sustained by the loss, were questions for the 
consideration of the jury, and we are without data on which 
to pronounce their verdict incorrect, (a) 

Judgment for the plaintiff. 

(a) CaUeit v. Pucifie hu. Co. 1 WendelTs Rep, 561. 



Mann against Swann. 

THIS was an action of assumpsit on a promissory note Theendoner 
brought by the endorsee against the maker. The cause was Joto'^b^an^ 
tried before his honor the chief justice, at the NeW'Tork sit- competent wit- 

iin^, in AprU, IQ16. .^ . „ . S:SM« 

The defence set up was usury ; and one Wcsterfieldy who was action by tiie 
the payee and endorser of the note, and who bad been dis- ^ifiiuhc maki 
charged under the insolvent act, was offered as a witness to er. {b) 
prove that the plaintiff had become possessed of the note, and 
had acquired his whole title to it, by virtue of an usurious con- 
tract between him and the witness ; that the note was made 
and endorsed on the day of its date, for the purpose of being 
discounted by the plaintiff; and that the note was, on the same 
day, discounted by the plaintiff, who paid the witness the 
amount of it, afler deducting interest at the rate of one per 
cent, per month, or upwards, for the time which it had to run. 
The chief justice ruled, that fVesterfield was an incompetent 

{b) Vide Potoell v. Waters, 8 Caw, Rep. 669. S. C. below, 17 Johns. Rep. 176. See, 
alio, 17 Johns, Rep. 188. SO Johns, Rep, 286. d Cowen, 23. IflS. 4 TamU, 464. 
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ALBANY, witness to prove the fiict ; and an exception was taken to the 
^^^^^^^Ji^j^ opinion of the chief justice, who refused to reserve the point 
Uabv The defendant having no other testimony, a verdict was taken 
^' for the plaintiff for the amount of the note, with interest. 

A motion was made, in behalf of the defendant, to set aside 
the verdict, and for a new trial. 

CaineSj for the defendant, contended that the endorser was 
[ * 271 ] a ^competent witness in this case. In Walton v. Shelly ^\ Lord 
1 1 Term Rtp. Mansfitld relied on the legal maxim, nemo allegans suam turpi- 
^^' tudinem at audiendtis. But that maxim applies to the parties 

to a suit, not to untnesset, as has been justly observed by Mr. 
t Evani*9 Po- Evatis, in his notes on Pothier.'^ The general doctrine of 
A^Trtm V^ 'f^fffton V. Shelly was overruled in Jordaine v. Lashbrooke^^ in 
601. '"^ ^' which it was held that the endorser of a bill, dated at Ham- 
burghy for the purpose of evading the stamp duty, might be ad- 
mitted as a witness to prove that it was made in England. But 
the doctrine of the case of Walton v. Shelly is applicable only 
where the plaintiff is a bona fide holder. Where the plaintiff 
is a mala fide holder, the endorser, or person from whom he 
received it, may be a witness. A person is not a bona fide 
holder of an instrument, who takes it with fiill knowledge of its 
illegality, or of its being in violation of a public statute. Par- 
R4 Mats. Rep, sons, Ch. J., in the case of Churchill v. Suter,\\ considers the 
^^^' question as applying to notes made by the statutes against usury 

and gaming. But a person who is privy to the violation of a 
statute cannot be deemed an innocent holder. In Walton v. 
U 8 Jahnt, Shellvy and in Winion v. Saidler,^ the plaintiff was not privy 
^«-' ««• to thi usury, and so a bona fide bolder. 

ft s Ccm^. N, The case of AcJcland v. Pearce^ff shows that the rule laid 
P, Rtp. fi99. down in Walton v. Shelly is no longer regarded in the English 
Courts. The plaintiff, in that case, was a bona fide holder of a 
bill, and ignorant of the usury. Wain, the acceptor of the bill, 
was admitted to prove the usury. If the opinion of Lord Mans- 
field^ in Walton v. Shelly, is not correct, and this Court have 
been led to adopt an erroneous rule of decision, it ought not to 
stand, and it is not too late to restore the law to its true prin- 
ciples. In regard to personal property, there is little or no 
danger or inconvenience from overruling a prior determination 
that has been shown not to be well founded. It overturns no 
landmarks ; it shakes no titles ; it subverts no principles. 
tt^T€asnt,Rep. In the Very late case of Jones v. Brookeytt *" ^^e C. B., 
464.466. Mansfieldy Ch. J., admits it to be now the established practice 

to receive persons, whose names are on bills, as witnesses to 
impeach such bills ; but the witness, who was the wife of the 
drawee, was rejected, on the ground that her husband was in- 
terested to defeat the action against the acceptor^ who, in case 
the plaintiff recovered against him, would have a right of action 
against the drawer. 
[ * 272 ] *The rule of Walton v. Shelly, which the Court adopted in 
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i^tntan v. Saidlery contrary, however, to the opinion of Kent, Albany, 
r., and Radcliffy J., has, therefore, been wholly abandoned in ^^^^^}^ 
all the English Courts. Uallktt 

V. 

SlossoTiy contra, relied on the cases of fVinton v. Saidler, and .^^^l^'l: 
Coleman v. 1Vise,f as having settled the law on the subject. He, {55. ^^ 
therefore, declined entering into any discussion of the princi- 
ples of former decisions. 

Per Curiam. The question in this case is, whether the en- 
dorser of a negotiable note can be admitted as a witness to 
prove it made upon a usurious consideration, when the plain- 
tiff is acquainted with the fact of usury at the time he takes the 
note. As a general rule, it has been long the established law 
of this state, that a party to a negotiable note cannot be ad- 
mitted as a witness to prove it usurious; and there can 'be 
no sound reason for varying this rule, when the holder is 
apprized of the fact of usury. Ignorance with respect to the 
usury, does not protect the holder. It is equally void in the 
hands of an innocent bona fide holder, as in the hands of one 
acquainted with the usury ; and if so, why should the rules of 
evidence, to get at the usury, be different ? It is. highly impor- 
tant that the rules of evidence should be as general as possible. 
Multiplied exceptions and distinctions generally lead to embar- 
rassment and difficulty in the application of the rule. In this 
case, the endorser was otfered as the witness to prove not only 
the usury, but the knowledge of the holder that it was usurious. 
The witness was properly rejected, and the motion for a new 
trial must be denied. 

New trial refused. 



^Hallett against Novion. 
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THIS was an action of trover for a brig and cargo. The Where a veuei 
«;ause was tried before Mr. J. Piatt, at the New-York sittings, JUa a*cwimilf' 
in June, 1816. sion put on 

board of ber, in 
Ibe Unitti Siatts. for the purpose of cruising against Spaifif with which the Uniitd SUUea were at peace, 
which vessel, whilst so cruising, captured an American vessel, then sailing under Spanuh colors, in order to 
avoid capture by the Briiuhf with whom the UmUd States were then at war, and took pooesaon of and 
detained her, it was held, that this was not a Question merely of prize or not, and therefore of admiralty Ju- 
risdiction, but that an action of trover would lie at common law. as the capture was illegral by the munici- 
pal law, the eapluring vessel being fitted out in contravention of tne act of congreM of tbemh of June, ITH, 
and her commission consequently void. Courts of common law have jurisdiction of marine trespasses, where 
it is not a question of prize, and it is not the place, but the nature of the case, which determines the jurisdiction. 

In such cases, it is matter of defence that the Court of common law has no jurisdietion, and if that de- 
fence involve in it a violation of law, it will not take away the jurisdiction, (a) 

A statute giving a penalty also implies a prohibition of the act renderea penal, and such aet is conse- 
quently void. 

In an action of trover for the capture and detention of a carso, bound to NeU'York, on the high seas, 
it was held that the proper rule of damages was the value of tne cargo at the time and placet of capture, 
aBo«ring for the same the New-York prices, with sach additional damages as would be equal to the falter- 
est thereon, deducting a reasonable premium of insurance from the place of capture to NeuhYork; such 
part of the cargo, or of the avails thereof, as had been restored, going in mitigation of damages, (b) 

{a) C<mtra, S. C. in error. 16 Johns. Rrp. 9S7. 

lb) Vide JUusseiaer Glass Factory v. RdJ, 5 Ca». Rep. OSTf. 
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The plaintiff, being the owner of a brig called the Jane^ sent 
her, with a cargo consisting principally of flour, to haguira^ 
where she arrived in May, 1812, consigned to one ShotweU^ who 
sold the cargo on account of the plaintiff. About the Ist of 
October ensuing, Smart, the master of the Jane, left her, and 
Charles Rise, who had previously been the first mate, took the 
command. On account of the war which had at this time broken 
out between Great Britain and the United States y ShotweU 
determined to put the brig under Spanish colors, and, accord- 
ingly, she was placed under the name of one Domingo Hernanr 
deZy a Spanish merchant, resident in Laguira, and her name was 
changed to T^ntrifft, under which name and apparent owner- 
ship, she proceeded, in the month of January following, to 
Porto Cavello. On the voyage thither, the brig was detained 
for a short time, by the Rosamond^ an American privateer, and 
was the nest day taken by a British sloop of war, called the 
Favm, the captain of which, on being informed whither the brig 
was bound, directed the midshipman to take her into Porto 
Cavello, where she was liberated by the agency of Don Jose 
Maria del Castillo , a Spanish merchant of that place>, to whom 
she was consigned, by paying the captors 500 dollars, which 
was furnished him for that purpose by Shotwell, as the amnt of 
the plaintiff. Shotwell, who soon after arrived in Porto Cavelloy 
purchased and loaded on board of the brig, on account of the 
plaintiff, and with his funds, a cargo consisting of hides, horns, 
fustic and indigo. To protect the vessel and cargo from British 
capture, they were covered by Castillo, in whose name the 
cargo was shipped, and the papers made out. The name of 
the brig was changed to La Hija, and a Spanish master and 
crew were shipped ; but Rise continued on board, and acted as 
the real ^master. On or about the 2d of April, 1813, she set 
out on her voyage for iVetr- York, consigned by Castillo, by the 
directions of Shoiwell, to the plaintiff, and was taken again by 
the Fawn, and carried to Curracoa^ but was released in a very 
short time. When the English were on board, or near, Rise did 
not act as captain, but on all other occasions he acted in that 
capacity, though it is stated, bv one witness, that when she was 
detained by the Rosamond, Rise declared himself to be a pas- 
senger. The brig then proceeded on her voyage, and was, on 
the 20th of April, captured by the privateer the San Francisco 
de Paula. This vessel was originally named the Whiting, and 
had been captured from the English by a French privateer, and 
had become the property of the defendant ; and evidence was 
produced on the part of the plaintiff to show, that she was the 
defendant's property during the voyage in which the Jane, or La 
Hija, was captured. Thomas H. Blount, collector of the district 
and port of Washington, in North Carolina, in his deposition 
taken under a commission, stated, that some time in the year 
1813, or latter end of 1812, a schooner, called the Whiting, ar- 
rived at Washington from Newbem, having no papers except her 
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clearance, and in March or April the defendant came to the ALBANY, 
witness's office to clear her out : that she was cleared out for Auga«, wit. 
Carthagenay and that the defendant, with one Lewis Leroy, gave hallxtt 
a bond for the tonnage duty, if any should be due, as the witness ▼• 

at the time of her clearance was uncertain whether she was lia- 
ble or not, but was afterwards induced to believe that she was 
not. The impression on the witness's mind, from various cir- 
cumstances, was, that the defendant was owner, and he had 
never doubted the fact. Newman, a ship carpenter in Washing" 
tan. North' Carolina, stated in his deposition, taken under a 
commission, that he was employed by the defendant to repair the 
Whiting,hut agreed to accept one Leroy,B, merchant in Wash" 
ington, as paymaster. This witness was also impressed with 
the idea that the defendant was owner, and stated that he 
generally directed as to the repairs, and appeared to act as owner^ 
but that the materials were generally obtained from Leroy. The 
strongest testimony, on this point, was that of Lamotte, which 
will be referred to in the sequel. On the part of the defendant, 
Leroy stated, in his deposition, that he (the witness) cleared out 
the Whiting, that the defendant had told him that, he had sold 
the Whiting to some Spaniards, and the deponent understood 
*that the defendant acted only as agent for the owners. Another [ * 275 ] 
witness, Guygot, in his deposition, proved the handwriting of 
the subscribing witness to an agreement between the defendant 
and Don Juan Pedro Labor da, dated the 2d o( February, 1813, 
by which the former sold the schooner Whiting to the latter for 
the sum of 4000 dollars. The depositions of both Leroy and 
Guygot were, at the time of taking them, objected to on the 
part of the plaintiff. Another witness, whose deposition was 
read by the plaintiff, testified that the defendant gave directions 
as to fitting out the schooner, while at Washington, Laborda, 
who was examined as a witness by the defendant, proved his 
signature to the agreement before mentioned between him and 
the defendant : he stated that he had previously agreed with the 
defendant to purchase a schooner of him, but by no particular 
name ; nor did he, at that time, know the name of the Whiting, 
and bought her without seeing her. The witness then went to 
Carthagena to obtain money to pay for the vessel, and while 
there, took a commission for her, for which he gave security in 
the sum of 8000 dollars : on his return from Carthagena he gave 
the commission to one Captain Auris, and requested the defend- 
ant to attend to fitting her out. 

The Whiting left Washington in the beginning of April, 1813, 
and while inside of Ocr acock bar, a commission was produced 
and read, and the schooner was then called the San Francisco 
de Paula, and shipping articles were read to the crew in which 
the vessel was called by that name. It was stated, in the dep- 
osition of John Harris, a mariner on board of the schooner, 
that the Carthagena colors were then hoisted ; that the crew 
signed articles for the cruise ; and that when the articles were 
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ALBANY, ready the captain told the crew that the commission had been 
^^^\J!^^ purchased of two gentlemen from Carthagena, who were then on 

IUllxtt board as passengers, to which those gentlemen assented. In 
^' order further to prove the existence of a commission, the de- 

fendant offered to read the deposition of Pedro Gual, with a copy 
of a paper in the Spanish language, purporting to be a com- 
mission, thereto annexed ; the plaintiff^s counsel objected to the 
readinff of this copy, because it was not duly proved, so that it 
could be received in evidence as proof of the original, nor was 
there any proof of the genuineness of such pretended original, 
and because, moreover, the state of Carthagena, by which the 
same purported to have been issued, was not at the time an in- 
dependent state, having never been recognized by the govern- 
f * S76 ] ment of *the United States^ or other sovereign powers, as such ; 
but the judge admitted the same to be given in evidence, sub- 

{'ect to these objections. Gual, in his deposition, stated, that 
le was a lawyer by profession, and well informed as to the mode 
of transacting business in Carthagena ; that the document thereto 
annexed was authentic ; that he was well acquainted with the 
handwriting of those persons whose names were thereto sub- 
scribed, and believed them, with the stamp affixed, to be gen- 
uine. The commission, or letters of marque, purported to be 
granted to Don Juan Pedro Laborda, authorizing him, with his 
schooner, called San Francisco de Paula, commanded by Don 
Lewis Auris, to cruise against the vessels and property of the 
Spanish nation, and her dependencies, and directing him to 
carry into the ports of entry and delivery, within the state of 
Carthagena, the prizes that he should make, and that he should 
not dispose of them till the lawfulness of the prize be declared 
in due form. It also appeared that a Spanish vessel, which was 
taken by the San Francisco de Paula, on this cruise, was sent 
into Carthagena, and there condemned and sold, and the prize 
money distributed among the captors. 

While the San Francisco de Paula was proceeding on her 
voyage to Carthagena, from Washington, she captured the Jane, 
as before mentioned, which was then called La Hija, and was 
sailing under Spanish colors. Rise stated, in his deposition, 
that when the brig was first chased, the privateer had no colors 
up ; that she afterwards hoisted American colors, and on the 
brig's hoisting Spanish colors, the privateer hoisted French 
colors, under which she captured the Jane ; that at the time of 
the capture, and before parting from the Jane, the deponent 
expressly informed the captain of the privateer that the brig and 
cargo belonged to the plaintiff, and was merely covered as 
Spanish property, to prevent capture by the English, and that, 
therefore, they had no right to capture her ; but the captain re- 
fused to give her up, and told the deponent that he might in- 
form his owner, when he got to New- York, that he had been 
captured by a French pirate ; that the deponent was unable to 
learn from the captain, or people on board of the privateer, what 
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was her name, or whether she acted under any commission ; and Albany, 
it was not pretended by them that she had a commission ; and ^"^^^^j^^^ 
it was his beUef that she had none. Evidence was produced 
on the part of the defendant to show that the capture was made 
under CJarthagena colors ; and it was stated by a witness *that 
Rise, after the capture of the brig; told him that he was only 
a passenger on board, and had no interest in her ; and that he 
heard him say that she was Spanish property, and sailed with 

fnanish papers. Ftrrandy one of the lieutenants of the San 
randsco de Pauhj was put on board the brig as prize-master, 
with five men, and was directed, by Captain Aurisy to proceed 
to the United States, Rise, with the greater part of the crew 
of the Jane, was afterwards put on shore on the island of St. 
Domingo, whence he returned to the United States. 

Ferrandy after leaving the privateer, endeavored to disguise 
the brig by painting her, and fabricated papers for her ; and on 
arriving at Beaufort, in North- Carolina, cMed her the San 
Antonio, and passed himself by the name of Don Pedro Gon-- 
zales; and other precautions were taken to prevent discovery. 
Francis La Motte, a merchant of Newhem, in North-Carolina, 
stated, in his deposition, that in the beginning of May, 1813, a 
brig, under Spanish colors, commanded by a person calling 
himself Don Pedro Gonzales, arrived with a cargo at Beaufort ; 
that she was furnished with Spanish fmpers for both vessel and 
cargo, purporting thyit she had sailed, or cleared, from Cam- 
peachy ; that Gonzales applied to the deponent to take charge 
of the brig and cargo, and informed him that he had sailed from 
Campeachy, bound for New- York, but had put into Beaufort, 
through fear of English cruisers ; that the brig and cargo were 
regularly entered at Beaufort, as a merchant vessel and cargo, 
in the ordinary course of trade. That the cargo was landed 
and taken to Newhem, where part of it was sold ; another part 
was shipped, by the direction of Gonzales, to Norfolk in Vir- 
ginia, and the residue remained with the deponent ; that two or 
three days after this shipment, the defendant arrived at Newhem, 
and stated to the deponent, that the brig and cargo belonged to 
him, and had been taken by his privateer, which the deponent 
understood was called the Whiting. On the deponent's ex- 
pressing his surprise to Gonzales that he had not been informed 
of this circumstance, Gonzales delivered the deponent a letter 
from Auris, the captain of the privateer, wherein the defendant 
was recognized as owner of the privateer, and Gonzales was 
directed to consign his vessel and cargo to the deponent, which 
letter the deponent retained, but some time after 'delivered it 
to an agent of the defendant, who requested it from him. La 
Motte further stated, that from the time of the arrival of the de- 
fendant *at Newhem, he assumed the whole direction of the [ * S78 ] 
brig and cargo ; that the deponent, by his orders, forwarded the 
indigo, which constituted part of the cargo, to Baltimore ; and 
that the defendant repeatedly declared to him that he was owner 
Vol. XIV. 30 233 



«78 CASES IN THE SUPREME COURT 

ALBANY, of the privateer which bad taken the brig and cargo, and claimed 
AugMt, 1817. them as his property. The defendant, soon after his arrival at 

Hallett Newberriy directed the deponent to load the brig with a return 
V. cargo for St. Tliomas; and the deponent accordingly purchased 

and loaded her with a cargo. In the depositions of Leray and 
Gut/got, before alluded to. circumstances and admissions were 
stated, tending to show tnat LaMoite knew the character of 
the brig Jane before the arrival of the defendant at Newbem, 

The brig having been discovered, while at Beaufort, by 
Captain Rise^ after she had been loaded with a return cargo, 
was libelled at the suit of the plaintiff, in the District Court of 
the United States, for Pamlico district, North- Carolina ; and 
* that Court decreed that the brig Jane, her tackle, apparel, fur- 
niture, and boats, and the pieces of fustic wood, and horns, part 
of the cargo on board of the brig, at the time of the capture, in 
the possession of the marshal, be restored to the libcllant ; and 
that he recover of Gonzales, for damages sustained by reason of 
the detention of the brig, 1 ,000 dollars, and that the cargo then 
on board should be sold, and that the proceeds, after payment 
of costs, should be paid to the libellant towards the satisfaction 
of these damages ; and the Court reserved its decision upon 
the claim of the libellant for damages for the value of the cargo 
at the time of the capture. It did not appear that any decision 
was ever made upon the point reserved. 

The counsel for the defendant moved for a nonsuit, on the 
ground that a trover and conversion were not proved ; that the 
cause of action had been adjudicated upon by the District Court 
in North- Carolina, and that it was a question exclusively of 
admiralty jurisdiction. But the motion was overruled, and the 
judge charged the jury as follows ; First, if the jury, from the 
evidence, believed that the schooner San Francisco de Paula 
had on board a commission, or letter of marque, under the 
government de facto of New-Grenada, or Carthagena, and 
claimed to act under it in capturing, and, also, in the subsequent 
disposition of the brig Jane, then the plaintiff was not entided 
to recover, because the question of prize, or no prize, involving 
the validity of that commission, belonged exclusively to admi- 
[ * 279 ] ralty *jurisdiction. Second. If it were proved that the schooner 
St. Francisco de Paula had that commission on board, and 
acted under it in capturing the brig Jane ; but that, instead of 
treating her as a prize of war, as by conducting, or endeavoring 
to carry her to a port of the captors, or of their sillies, for the 
purpose of adjudication before a competent tribunal, the brig 
was, in fact,'carried by the captors into the United States, then 
at peace with Spain, in the disguise of a private merchant vessel, 
and claimed, and disposed of there, by the defendant, as his 
private property ; then the defendant was, in judgment of law, 
to be considered a trespasser ab initio, and the plaintiff was 
entitled to recover the value of the cargo, at the time and place 
of capture, with such additional damages as would be equal to 
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Ihe interest thereop ; and in determining such value, the jury Albany. 
ought to allow the New^York prices of the cargo, deducting a ,^]|5^!jVi^^ 
reasonable premium of insurance from the place of capture to hallxtt 
Nttc^ York ; the restoration of the brig, and the avails of the ^• 

cargo, or any part of it which the plaintiflf had received, of 
course, going in mitigation of damages. Third. If the jury 
believed, from the evidence, that at the time of the capture, the 
schooner St. Francisco de Paula had no commission as a letter 
of marque, then, in judgment of law, the taking of the brig was 
an act of piracy, for which the captors were responsible crimi- 
nalitery in the federal Courts only ; but the private injury was not 
merged in the felony; and that, as it regards the civil remedy, 
this Court had jurisdiction, and the plaintiff was, in that case, 
entitled to recover the value of the cargo according to the rule 
above mentioned, it being understood throughout, that the 
plaintiff was bound to prove property in himself, and that the 
defendant did, or procured to be done, the injury complained 
of, or that he adopted the act of seizure by his subsequent dis- 
position of the property. With these directions, the judge left 
the cause to the jury, who found a verdict for the plaintiff, for 
29,687 dollars and 80 cents, damages. The defendant's counsel 
excepted to the opinion of the judge. 

The case was argued on the bill of exceptions, at a former 
term. 

Burr, for the defendant. The plaintiff's vessel was taken 
as a prize. It being then a question of prize or no prize, ad- 
mitting that the capture was illegal or piratical, the Court of 
Admiralty *has sole and exclusive jurisdiction of the question. [ * 280 ] 
The Courts of common law have no jurisdiction at all. This 
was laid down as the clear and established law in the case of 
Le Catix V. Edcn.i Bulhr. J., in that cfese, went into a full ^ t 52*-^^ 
examination of all the authorities on the subject, and showed, ' 
most conclusively, that such had always been the law. The 
same doctrine was laid down by Lord Mansfield, in the elaborate 
(pinion delivered by him in the case of lAndo v. Rodney. % and t i>w«r. 6is. n 
this doctrine has been repeatedly recognized and sanctioned, as 
clear law, by the Courts in this country. In the case of Doane^s 
Adm. V. Penkallow,^ in the Court of C. P., of Philadelphia^ J i DaU. r*p 
Judge Skippen (1787) held, that though the question before the ^** 
Court was not directly a question of prize, yet, being a question 
arising upon "the immediate and necessary consequence of the 
vessel being taken of prize, it was solely and exclusively of 
admiralty jurisdiction. In Ross v. Rittenhouse,\ decided by ||sixi^i60. 
the Supreme Court of Pennsylvania, (1792,) al the judges 
held the same language. Simpson v. Nadeau,^ before the ir Cameron ami 
Court of Conference, in North- Carolina, (in 1801,) is a strong j^JTiia **^ 
case in point. A French privateer captured a brig belonging 
to the plaintiff, an American citizen, under the pretence of 
prize, and carried her into St. Jago de Cuba, and, Mrithout any 
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ALBANY, regular form of condemnation, sold the brig and cargo. The 

^^IJJII^J^J,^ plain lifT brought an action of trover against tlie defendant, the 

Hallett owner of the privateer. All the judges were clearly of opinion 

V- that the Court had no jurisdiction of the cause : it being a 

question of prize, or oi capture under pretence of prize^ it 

could only be determined in a Court of admiralty. 

The same question came before the Supreme Court of Penn-- 
t 3 Binnq/'s sylvauuiy in the late case of Cheriot v. Fonsatyf (1809,) in which 
^' it was held, that a Court of common law had no jurisdiction of 

an action brought to recover property which had been cod- 
demned as prize, for a violation of a municipal law of FrancCy 
interdicting trade with her revolted subjects in Si. Domingo. 
In that case, the vessel of the plaintiff, an American citizen, was 
captured by two French privateers, and carried into St. Jago de 
Cuboy and there condemned as lawful prize by a commissary 
of marine, or agent of the French government, under an arrete 
of the captain-general of St. Domingo^ by which all vessels, 
found communicating with the places on the coast occupied by 
the rebels, should be seized and condemned, with their cargoes. 

[ * 281 ] *Slo8sony and D. B. Ogdeti, contra. A bill of exceptions 

does not bring the whole matter into examination, but only the 
particular points excepted to, and where the opinion of the 
iSj€hru.Rfp. judgc is against the party who makes the exception.]: The 
SOT. 2 Caines, first part of the judge's charge, in this case, being in favor of 
the defendant, does not come in question. We shall endeavor 
to show, first, that this Court has a general jurisdiction ; and, 
secondly, that this case does not make an exception. 

1. It is not pretended, if this is a mere question of prize or 
not, that this Court has jurisdiction. All the books show that 
such a question belongs solely and exclusively to an admiralty 
Court. But it is equally well settled that Courts of common 
law have jurisdiction, generally, in all cases of a wrongful 
& Doug, 614, taking on the high seas. In Linda v. Rodney,^ Lord Mansfield 
* °' ' lays it down, that a thing being on the high seas does not ex- 

clude the jurisdiction of the common law Courts. That for 
seizing, stopping, or taking a ship on the high seas, not as 
prize, an action lies. It is the nature of the question, not the 
n B ai oJif - '^^^'*^yj ^^ place of taking, on which the jurisdiction depends. 
ttmv^FMffos, The authorities are numerous to this point. || 
A^Xin^^v Brown, in his treatise on the law of the admiralty ,11 after ex- 
BndJ^fclrtli amining the authorities on the subject, says, '^ The proper dis- 
135 H^usv ^^^^^^^^ seems to be, that if the suit be in rem^ for the restitu- 
Comdiu*!' i tion of the ship itself, the suit should be in the admiralty; if 
miow. 232. r. fQ,. damages only, at common law." The two Courts have, 
Beakt v. Ter- Mi many cascs, m regard to torts committed on the high seas, 
L«' OmuT* V ^^^current jurisdiction. In Shermoulin v. Sands^ff Lord Holt 
Eden, fhuff'. says, " The common law is the controlling jurisdiction, and the 

authorities there IT S Bro, Adm, Law. 107. 116. 122. Bridgman*i ca»t, Hob. 12. 212. 213. 

cited \\ 1 Ld. Raym. 271. 
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party must well entitle himself to draw a cause from it." The Albany, 
common law Court is the superior, having power to grant pro- ^"R"*^» ^^^^ 
hibition to the admiralty. ^"hallktt^ 

Prima facie, then, this Court has jurisdiction of this case. ^' 

The defendant, to make out his exception, and to draw his ^^*^''' 
case from this Court, alleges, first, that it is a question of prize 
or no prize; and, secondly, if not, it is a case of piracy. The 
exception must be clearly supported, or the defence fails. 
There is nothing in the constitution or laws of the United States, 
that alters or takes away the common law, or the rights of 
parties, as they before existed. The judicial power of the United 
States extends to all cases of admiralty and maritime jurisdic* 
tion.f The act establishing the judicial Courts of the United t Canst u. s. 
StateSyX declares, •that «* the District Courts of the United States ^'^' ^'^ 
shall have exclusive original cognizance of all civil causes of [ ^ r 
admiralty and maritime jurisdiction," &c., " saving to suitors, 47.^ 1 cong. i 
in all cases, the right of a common law remedy, where the com- *^^' ^^' ^• 
mon law is competent to give it." 

Is this, then, a question of prize or not? What is prize? It 
is, in the language of Sir fVm.^ Scott y^ *^a taking of goods, \Th€ t»g 
jure^ belli, on the high seas, out of the hands of an enemy." It $^^^ ***' 
must be a hostile capture, in a public war between two sovereigns 
or independent states. It is essential, therefore, that the 
party alleging di prize should show a re^lar commission or au- 
thority to seize, as prize, from the belligerent to an individual 
competent to receive and act under such commission. It is a 
pre-requisite that the defendant should show a valid commission ; 
and this Court must collaterally examine into the question, not 
whether there was a valid prize or not, but whether the ques- 
tion of prize or no prize arises in the case. Now, this question 
cannot arise, if the sovereigns or states were not at war ; if no 
commission existed, or if the person claiming to act under a 
commission was legally incompetent to do so. The Court 
must examine so far as to see whether the foreign Court had 
jurisdiction. II It is bound to inquire into the competency of iiZoMv.Hime- 
the authority under which the plaintiff's property has been gg* ^y^il 
taken. We contend, then, 1. That there was, in fact, no wright v. De- 
commission. 2. That the government at Carthagena was in- ^'^J^ftS. 
competent to grant one. 3. That this defendant was not Taihoi v.* Jan- 
competent to accept it. J^ ^ ^^**' 

1. A taking on the high seas by an individual without a 
commission, is a trespass. It is not a capture as prize. A 
private armed cruiser, without a commission, is a pirate ; for it 
belongs only to the public authority of a nation to direct its 
forces and carry on war. Was there, then, in fact, any com- 
mission on board the <Stzn Francisco de Paula 1 [Here the counsel 
went into the evidence given at the trial, and concluded that 
there was not sufficient legal proof of the existence of a commis- 
sion.] In case of a pubhc ship of war, no commission need be 
shown ; but here, iVbvton, residing in the United States, who were 
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ALBANY, at peace with Spain and her colonies, fitted out his vessel, and 
^^^^^^\}^j\ sailed ostensibly on a mercantile voyage. There can, then, be oo 
Hallxtt presumption in fayor of his having a commission. From the 
V. report of the case of Ridley v. Egglesfield^\ in Levinz, it does 

. 2 />J'^' ^^^ appear that the defendant had a commission, but in the 
r * 283 1 i^P^^i"^ ^f ^')® case by *iSaunc{er<,| it is stated that the plaintiff's 
t s fluimrftw ^^^^ ^^ taken by a private Scotch man of war, as a prize, sup* 
' posing her to be Dutch, and carried into Scotland, and there 
condemned by the Court of Admiralty as lawful prize. The 
meaning of Lord Ch. J. Xiee, in the case of Rous v. Hassard, 
cited by Lord Mansfield in Livingston v. MKenzie, and by 
(An(^.gos. Bullery J., in Le CauxY. Eden,^ undoubtedly is, that for a 
taking, without commission, on the high seas, trespass lies at 
the common law ; but for a taking under a commission as a 
prize, the Court of Admiralty alone has jurisdiction. So in 
yandervoort v. Thompson, cited also in Le Caux v. Eden^ the 
defendant had letters of marque. 

2. Carthagena was not a sovereign power capable of grant- 
ing a commission. She is a colony of Spain in arms against 
the parent state ; and it is for our government alone to decide 
on the fact of her being a sovereign state. This point has been 

I is Johfu. settled in this Court, in the case of Hoyt v. Gelston,\\ The 
Cmeh m ^ ju^g®) ^^ ^^ charge, did not leave it to the jury to decide 
whether Carthagena was an independent government de facto, 
or not. The jury must have believed that there was no com- 
mission on board. Their verdict negatives the fact of her 
having a commission. 

3. But admitting, for a moment, that Carthagena was an 
acknowledged government de facto, we contend, that the de- 
fendant, residing in the United States, could not, as it regards 
this country, accept a commission. He owed allegiance to 
the United States. He acted at his peril, and can derive no 

ir3iXiito,i33. benefit or protection from any such authority. T The act was 
^^ illegal, not only as against the law of nations, but as expressly 

tf3 u. 8. L, forbiddenby an act of congress, passed the 5th of Jt/n^, 1794,^^* 
^wf Sr§o. ^ ^^^ ^^^^ perpetual by an act passed the 24th of April, 1 SOO-ij 
tX 6 u. S. L, T^^^^ cict declares it to be a high misdemeanor, punishable with 
128. 6 Cong, fine and imprisonment, as well as forfeiture, for a person, within 
1 seM.ch.35. ^^ p^^ ^j. ^1^^ United States, to fit out, and arm, &c., any 

ship or vessel, with intent to employ her in the service of any 
foreign prince or state, to cruise or commit hostilities upon the 
subjects, citizens or property of another foreign prince or state, 
with whom the United States are at pence, or to issue or de- 
liver a commission within the United States, for that purpose. 
If the defendant, then, had a commission, it must here be re- 
^i5Daiias,iS3, gardcd as utterly null and void.^^ It is the same as if he had 
1^- no commission. Can it be tolerated, that a person fitting *out 

[ • 284 ] a vessel in one of our own ports, in direct violation of an act of 
congress, going on the high seas, committing trespasses, seizing 
the property of our own citizens, and bringing it into our ports, 
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<nd converting it to his own use, without ceremony or form of Albany, 
/aw, shall notbe subject to an action in our Courts at the suit ,^]J5I1^J^J^ 
of the party injured ? Even if the vessel had a regular com- Hallxtt 
mission, would this be sulTered ? If the first inception of the ^* 

business was unlawful, must not every thing subsequently done ^^^^^' 
be deemed unlawful here ? 

Again ; admitting that the defendant had a legal commission, 
and acted under it, he did not proceed with the prize so as to 
entitle him to a condemnation. It has long been the settled 
law that mere capture alone does not vest the property in the 
captor. It must be followed by condemnation in the Courts 
of the sovereign of the captor or his allies ; and until such con- 
demnation the property remains unchanged.! In order to t Asnojedo v 
perfect the capture, and render it valid and effectual, certain SSfTS^CoS! 
rules of proceeding in cases of capture, have been laid down v. wuhen 
and adopted by all civilized nations.^ The captor must put p^* OyJ^i 
the prize in a train for legal adjudication. He must carry her Rcf>- ii^ Hem 
within the jurisdiction of his sovereign. The commission pro- J^*^* 5i.^ 
duced requires him to do so conformably to the general law of i^^iwrigktv, 
nations. Some of the crew must be lefl on board to ascertain Mm!*^'Rep, 
the character of the captured vessel, and her papers must, also, 412. 
be preserved. If these rules are not observed ; if the captor U2''^|5«r2^ 
does not pursue the course pointed out by the law of nations, the ' Prussian 
he shows, by his conduct, that it was not his intention to act ^'"^"^J^S 
under his commission, or to seize as prize, but piratically. The x.. 0/ iv. 3&. 
defendant took out all the crew from the plaintiffs vessel, he ^ ^J^^k' 6I?* 
destroyed or suppressed her papers, forged a new set of papers, 
sent her, under a false character, into a neutral port, and there 
proceeded to sell and dispose of the property, without any 
form of judicial proceedings whatever. Here, then, is not a 
case of mere irregularity, but the whole course of the defend- 
ant's conduct shows that he did not intend to capture as prize ; 
that he waived his commission. 

Admitting that by a seizure of the goods of a belligerent on 
the high seas, the hostile captor acquires an inchoate right of 
property ; yet, where neutral property is taken, he acquires no 
right whatever ; the property is not at all changed. He can 
only retain possession by force. The moment he lets go his*' 
*bold, or abandons his belligerent character, his riffht as captor [ * 285 ] 
cease8.<^ If he does not, or cannot retain his hold, the prop- 6 2 Vaiw, 121. 
erty reverts to the original owner. Here the defendant, in- ^^Jl^J^^; 4 
stead of continuing to exert his hostile power, and of proceed- CrImS', 29i. 
ing to perfect his title to the prize, suffers the captured vessel sT^'^T'^iie 
to go at large. He abandons his prize. The belligerent occu- PoUy, cited 4 
pation having ceased, the holder, as it regards the owner, is a j^ ^^'m 
trespasser. 274. lEmeru^ 

In BeaJce v. TyrreU,\\ which was an action of trespass for f5'c<^' r^ 
taking a ship, &c., the defendant pleaded that he was captain ss. 
of a man of war, and took her on the high seas, as prize^ and I ^ ^^^^' ^* 
carried her into ■ , and she was there condemned, in the ad- 
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ALBANY, miralty, as prize. Hob, Ch. J., said, " It doth not appear how 

AuguAt, 1817. ^jijg gi^jp came to be a prize ; it doth not appear there was any 

mLLETT cause to seize her as such, nor shown that there was any war." 

▼• So, in this case, we say, no war has been shown. There can 

can be no war except between sovereign states. 

Next, as to the second ground of exception, or defence, that 
the taking was piraticaL It is not our object to contend that 
the act was piracy. There are many acts of depredation on the 
high seas which are not piratical. It does not follow, that be- 
cause the taking was by force, that it was piratical. It may 
\9Daiias, 160. be SO or not* according to circumstances.f All we assert is, 
that the defendant cannot set up his own piratical conduct as 
a defence in this action. He cannot allege his own crime, or 
fraud, to shield himself from responsibility. It is a well-set- 
tled principle, that " no man shall set up his own fraud, or in- 
t s Daiiatf 158. Iquity , as a ground of action, or defence."^ Nemo allegans stum 
36^" ifw^' turpitudinem est audiendus. Could the defendant plead to the 
248. ' junsdiction to this Court, that he took the property feloniously, 

or piratically, and, therefore, this Court had no cognizance of 
this action ^ 

But supposing it to be piracy, yet this action lies. The civil 
^\ N. R. L. remedy is not merged in the felony.^ Piracy is robbery on the 

8^!^.^7«^ ^^S^ ^^' ^^^ ^^y ^^ punished by any nation. In England j 
Rep. 175. originally, the crime was punishable only in the admiralty ; but 
by the statute 28 Henry VIIL, c. 15., it was triable by com- 
missioners of oyer and terminer^ according to the course of the 
B 3 Co. imt. common law.|| By the law of the United States, piracy is made 
4 itf? ciii^i! ^"8.ble by jury before the Circuit Court, and is punishable with 
S68. ' death. The rule, as to the merger of the private right in the 

felony, which is founded on principles of public policy, does 
[ * 286 ] ^not apply to a case oipiraaj, which is not a common laxp, but 
If 3 Inst. Ill, a civil law felony .T After the statute 28 Henry VIII., a pardon 
*'*• of all felonies did not extend to piracy. At common law, the 

party robbed was obliged to bring an appeal in order to have 
tt 4 Bi. Com. his goods again, but no appeal lies in a case of piracy .ft The 
362, 363. reason why the civil remedy was merged in the felony at com- 

mon law, was to prevent compounding for the offence, and to 
compel the party to bring his appeal. But piracy not being a 
common law felony, the reason of the common law rule does 
not apply. 

It is a settled principle that property, in goods taken by pi- 

tt« Btirr. Reo. ratcs, is not changed, but remains in the owner.fj In England, 

m'. 16 Vin. ^hen, as well as in this country, the offence criminaliter is con- 

Abr. 350. Pi- sidercd distinct from the civil injury. If the right of the owner 

r'^J'^io'ifiw! remains, why not the remedy? The private or civil remedy 

79- in the Admiralty Court must be on the instance side of the Court, 

for a restitution of the goods, or thing itself. But where, as in 

this case, the claim is for a reparation in damages for depriving 

. . _ J the party of his property, the common law Court is the proper 

153, 154. ' ' tribunal. In Palache's case,^^ it was resolved by the Court of 
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K. B.y that the goods, taken at sea, being brought within the Albany, 
realm, if the Spaniard sued for them civiliter in the Court of ^^s^*^> *8'''- 
Admiralty, a prohibition should be granted ; for it should be hallstt 
determined by the laws and statutes of £n^/an£l, and not by the ^• 

civil law. So, in the case of Don Diego Serviento de Acuna, oviojc. 
the iSjpunuA ambassador, against Joliffe and others,t the plain- t Hob. 78. 
tiff, as procurator-general for all the subjects of the king of 
Spain^ having libelled, in the Admiralty Court, for two ships and 
their cargoes, belonging to Spanish subjects, charging that Jo- 
liffe and Tucker J Pirata, in alto mare^ more beUico^ dtctas naves 
agressi sunt, et per vim et violentiam, took them ; and that they 
were brought into some part of Ireland, and there came to the 
hands of Bingley, who converted them to his own use, not saying 
where, and who refused to render them on request, &c. ; the 
Court of C. B. unanimously awarded a prohibition, as regarded 
the suit against Bingley. Though the charge was that the 
defendants were pirates, yet it was a mere action of trover and 
conversion, or for taking by force and violence, and the proceed- 
ing was civil, and not criminal. 

The facts proved in this case fully show a conversion by the 
defendant, on land, of the property of the plaintiff. 

^ Golden f in reply, insisted, that whether the San Francisco de [ * 287 ] 
Paula had a valid commission or not, or whether the govern- 
ment under which it issued was competent to grant it or not, 
were questions belonging to the Admiralty Court, which had 
exclusive cognizance of the principal question, j^rtze or no prize. 
Though a Court of common law cannot inquire whether the 
government issuing the commission is a sovereign and inde- 
pendent state or not, yet an admiralty Court, in deciding the 
question of prize, may recognize the authority of a government 
de facto. But it appears from the case that the judge, in his 
charge, left it to the jury to decide the question. 

It is sufficient to oust the common law jurisdiction, that the 
taking was under pretence of prize. No matter whether the 
capture was lawful or not. The captured vessel was a Spanish 
vessel. The plaintiff had made her so. She had Spanish pa- 
^^ers, a Spanish crew, and was sailing under Spanuh colors, 
and she was captured as Spanish property, by a vessel cruising 
under a commission from a government de facto at open war 
with Spain, Where the original cause, or question, as a taking 
on the high seas, belongs to the admiralty jurisdiction, it con- 
tinues there, and every incidental and consequential matter be- \^ ^' r^'^' 

I 1 . .1 • • 1* i* 4. 1 To, i79> Court 

longs also to the same jurisdiction.^ J- U^fm. (b.) 

Next, supposing the taking, in this case, to have been pirat- j^'^a^ ^J 
ical, we contend that a Court of common law has no jurisdic- 367.'iJotf. Atr. 
tion. Piracy is taking the property of another on the high seas ^- .-f^^j 
without authority, animo furandi. What would be felony if the Term Rep,3Si, 
act was committed on land, is piracy if done on the high sea. J ^ -^- Sjl' 
A pirate is one who roves the sea in an armed vessel, without ssa.*'^ * 
Vol. XIV. 31 241 
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AI.BANY, any commission, or passport, from any sovereign, but solely on 

Au|^i, 1817. i^jg ^^yjj authority, and with a view to appropriate to himself, 

Hallett without discrimination, every vessel he may meet.t In the 

V- case of the Hekna,X the owner of a ship captured by an Afge- 

rhie corsair^ and sold by the dty of Algiers^ arrested her by 

♦ * ^r^' ?*■ ^ warrant out of the Court of Admiralty, as being his property, 

s.' 1 baiiaJt taken piratically y and not lawfully. 

fd^'^thJ^' ^^^ capture, being on the high seas, is prima facie as prize, 
TVtty, 2 EaJs Qud the plaintiff must show that it was a marine trespass, to 
Cr. L 796. give the Court jurisdiction. The defendant need not plead, 
£^, that the taking was as prize, or piratical. It is enough that from 

the cause of action, the Court see that it has no jurisdiction. 
To support an action of trover for goods taken at sea, the plain- 
[ * 288 ] tiff *must, besides a property in himself, show that his sove- 
i 4 Inst, 164. reign was at amity with the sovereign of the defendant.^ A ma- 
rine trespass is where the taking is not as prize, or piratically. 
■ 1 Bhme. 6. 3 What is Said in Beake v. 7^rrcT/,j| if taken in reference to the 
comb!ntuh ^' '^^ before the Court, amounts only to this, that being a seizure 
1^ 8. c. ' under a municipal law, and not as prize of war, the Court of 
K. B. had concurrent jurisdiction of the cause, (a) In WheeU 
Wright V. Depeystery the question of prize was not raised or con- 
sidered. The only point of inquiry was, whether there had 
been a valid condemnation or not, so as to give the purchaser 
a good title. The rules of proceeding in case of prize or cap- 
ture, and the inquiry as to the validity of the commission of the 
captor, are all ^ze questions. 

Again ; the judge referred it to the jury to decide, whether 
the defendant, in making the capture, and in his subsequent 
disposition of the plaintiff's vessel, acted under his commission 
• or not. This cannot be correct. It would be a most incon- 

venient rule, and extremely embarrassing to all captors. 
, If the Courts of common law have no jurisdiction of piracy, 
tlien that question was improperly referred to the jury. 

Slosson, to show that using false or simulated papers, &c.,to 
disguise the real character of the property, was not a fraud that 
would prevent the party from proving the real ownership, cited 
2 Rob, 88, 89. 6 Rob. 1. The Flora.— {Cur. ad. vult.) 

Thompson, Ch. J., now delivered the opinion of the Court. 
Several very important and difficult questions have been raised 
and discussed on the argument, which, according to the view 
I have taken of the case, it becomes unnecessary forme partic- 
ularly to notice. That the brig Jane, and her cargo, were the 
property of the plaintiff at the time of the capture by the pri- 
vateer, was very satisfactorily proved ; and the conversion, by 
the defendant, was equally well established. The only ques- 
tion of doubt in the case was, whether this Court has jurisdic- 

(a) The case of Beaie v. T^rell is well commeDted on and explained bv Jixdyn, 
ar/^uendOf in the case of Simpson v. NardtaUf {Cam. and Nona, Rep. 136, 13T, 138.) io 
which the question of joriiidietion is very fulljr and ably discussed. 

842 



OF THE STATE OF NEW-YORK. 288 

lion of the cause, or whether it is a case exclusively of admiralty ALBANY, 
jurisdiction. That Courts of common law have cognizance of A"g""» ^^n. 
aiarine trespasses, is a point no where questioned. It is not the Hallbtt 
*place, but the nature of the question, that will determine the v. 

jurisdiction of the Court. r^OQO i 

Le Caux v. Eden {Doug. 594.) is a leading case on the L '^^J 
question whether common law Courts have jurisdiction when the 
question is prize or no prize. It is there expressly admitted, 
that trespass will lie at common law, for taking a ship on the 
high seas ; and the reason assigned in all the cases on this sub- 
ject, why common law Courts have not cognizance of the ques- 
tion, whether taken as prize or not, is because prizes are acqui- 
sitions jure beUi, and ihejus belli is to be determined by the law 
of nations, and not by the particular municipal laW of any 
country. Whenever, therefore, the rights of the parties are to 
be governed by the municipal law, and not by the law of 
nations, it would seem to follow, as matter of course, that com- 
mon law Courts have jurisdiction of the case. In the act 
of congress establishing the judicial Courts of the United States^ 
there is a saving to suitors, in all cases, of the right of a common 
law remedy when the common law is competent to give it. If 
Courts of common law have cognizance of marine trespasses, 
then, prima facie, this Court has jurisdiction, and it is matter 
of defence, and to be shown on the part of the defendant, that 
this jurisdiction is taken away. When this defence shows and 
involves in it a violation of an act of congress, it appears to 
me to be going great lengths to yield our jurisdiction. This 
is surely a question depending on the municipal law of this 
country, and not upon the law of nations ; and the reason for * 

sending the parties to a Court of admiralty ceases. A Court 
of common law is as competent to try the question as a Court 
of admiralty. That the privateer, in this case, was fitted out 
in direct violation of the act of congress cannot be denied. 
The act of the 5th of June, 1794, and which is made perpetual 
by an act of the 24 th oi April, 1800, makes it a misdemeanor, 
and subjects to a penalty any person who shall, within any 
ports, harbors, bays, rivers, or other waters of the United States, 
fit out and arm, or attempt to fit out and arm, or shall, know- 
ingly, be concerned in furnishing, fitting out or arming any 
ship or vessel with intent that she shall be employed in the 
service of any foreign prince or state, to cruise or commit hos- 
tilities upon the subjects, citizens or property of another for- 
eign prince or state with whom the United StcUes are at peace, 
or shall issue or deliver a commission within the territory or 
jurisdiction of the United States^ *{ot any ship or vessel, to the [ * 290 ] 
intent that she may be employed as aforesaid. In the case 
before us, it is very satisfactorily proved that the privateer 
Whiting, which captured the plaintifi*'s brig, was fitted out at 
Washington, \n North- Carolina; and that the commission to 
cruise was put on board while she was within the jurisdiction 
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ALBANY, of the United States^ which commission authorized cruising 
August, 1817. against the Spaniards^ with whom the United States were at 

HikLLXTT peace. \ 

V. If it became necessary to inquire whether the government at 

* "^*o''- Carthagena was competent to issue the commission under which 
the privateer acted, this might most properly belong to admiral- 
ty jurisdiction. But whether the commission issued irom coin- 
petent authority or not. cannot be a subject of inquiry ; and^ in- 
deed, this is altogether immaterial, for the very putting it on 
board, within the jurisdiction of the United States y was illegal, 
and the commission a nullity. The defendant cannot be al- 
lowed to set up, as a justification or excuse for his trespass, an 
act made penal, and a criminal offence, under the law of con- 
gress. To inquire into this matter is not entertaining the ques- 
tion whether prize or not. This is a point depending entirely 
on our own municipal law, with which the law of nations 
has no concern. It is no answer to say, that the defend- 
ant may be proceeded against for the penalty and offence 
prescribed by the statute. This is a prohibitory statute, and 
every act done against it is not only illegal, but absolutely void. 
It would, in my judgment, be a dangerous doctrine, and sub- 
versive of. all sound rules and principles, to listen to a defence 
founded on a violation of this act of congress. Courts of law 
will not assist an illegal transaction in any respect, or permit 
it to be set up as a protection. Although this act contains no 
express prohibition, yet it is a well-settled rule that a penalty 
implies a prohibition. {CartheWy 252.) I can discover no rea- 
son whatever, why Courts of common law are not as well adapt- 
ed to inquire into a violation of this act, as Courts of admiralty. 
It is surely not enough to take away our jurisdiction, barely to 
pretend that the taking was as prize. Suppose no commission 
liad been on board at all, or the captors were acting under a 
forged commission, without any pretence that it had been grant- 
ed by any government or sovereignty whatever, would it not be 
competent for Courts of common law to take cognizance of such 
inquiries. A vessel cannot be said to be captured, as prize, 
[ * 291 ] ^unless the act be done bona fide, and under a commission, at 
least prima fade^ valid, and where the responsibility of the gov» 
emment, which must be settled according to the law of nations, 
is involved. In such case, there is a great propriety in sending 
a party to a Court of admiralty jurisdiction for redress. But not 
so, where our own municipal law furnishes the rule by which 
the claim and rights of the parties must be tested. The illegal 
fitting out of this privateer, in direct violation of the act of con- 
gress, precludes the defendant from setting up the claim or pre- 
tence, that the taking was as prize; and it .is upon this ground 
alone that I place my opinion that this Court has jurisdiction of 
the cause. All the facts which show that the fittmg out of the 
privateer was directly in the face of the act of congress, appeal 
on the bill of exceptions ; and we are called upon to pronounce 
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the law upon those facts. Putting out of view the question of Albany, 
prize, it is not denied that the plaintiff has shown enough to -^"g^*» ^^7. 
entitle him to recover ; and the rule of damages adopted by the ^^IullTtt^ 
jury has not been questioned. The opinion of the Court, there- ^,^3; 
fore, is^ that the plaintiff is entitled to judgment. 



NOTIOV. 



Spencer, J., dissented. He observed that the verdict of the 
jury being generally for the plaintiff, without any special finding 
of the facts, the Court must examine the opinion of the judge 
as expressed to the jury ; and if the law was not correctly laid 
down, a new trial must be awarded, unless, indeed, admittiuff 
all the facts proved by the defendant to be true, the taking of 
the plaintiff's vessel was a marine trespass, and not as prize 
of war. 

The only point for our decision is, whether, as a Court of 
common law, we have jurisdiction of this case. It cannot be 
questioned that if the plaintiff's brig was taken as prize of war, 
this Court has no jurisdiction. I believe this proposition has 
never been doubted since the cases of Le Caux v. JStfen, {Doug. 
526.) and of lAndo v. Rodney j (J)oug. 591. note 1.) In the 
latter case, we have the authority of Mr. Justice Bulhr^ ^^ that 
there is a current of authorities from the time of Queen Eliza- 
beth^ to the present time, all of which agree that the admiralty 
has jurisdiction, not only of the question of prize or not prize, 
but of all its consequences." He cites the case of Rous v. JEfajS- 
ard^ argued at the Cockpit,\vi 1749, and determined by Ch. J. 
Lee, who held, with the concurrence of the Court, '^ that though 
*for taking a ship on the high seas, trespass would lie at com- [ * 292] 
mon law, yet, when it was taken as prize, though taken wrong- 
fully, though it were acquitted, and though there was no color 
for the taking, the jud^e of the admiralty was judge of the dam- 
ages and costs, as well as of the principal matter; and if such 
an action was brought in England, and the defendant pleaded 
not guilty, the plaintiff could not recover." Mr. Justice BuUtr 
assigns the true reason why the question of prize or no prise 
was solely conusable in the admiralty : " Prizes are acquisitions 
jure belliy and the jtu belli is to be determined by the law of 
nations, and not by the particular municipal law of anv country." 
Lord Mansfield held the same doctrine in LAndo v. Rodney. " A 
thing," he said, '' being done on the high seas, does not exclude 
the jurisdiction of the common law ; for seizing, stopping, or 
taking a ship on the high sea, not as prizes an action will lie; 
but for taking as prize, no action will lie : the nature of the ques- 
tion excludes, not the locality." The same doctrine was reite- 
rated in Smart v. Wolfe, (3 Term Rep. 344.) and the same prin- 
ciples were recognized in the Court of Appeals of North- CSaro- 
Una, in Simpson v. Nardeau, (^Cameron and Norwood, 115.) In 
that case, one of the points relied on arises in this case, that 
is, as to the conduct of the captors afler the capture ; and it 
WIS contended, that by such after conduct the defendant be« 
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ALBANY, came a trespasser ab initio. Judge Hall observes, that to as- 

Augost, 1817. certain the merits of that argument, the Court must have recourse 

^^^UhLim^ *^ ^^^ usages and regulations between us and France ; and that 

V. to go in search of these, would lead the Court out of its course ; 

OVI05. ^jjgy exlusively belong to the prize Courts. 

In the second proposition laid down by the judge to thejury, 
he instructed them that if the San Francisco de Paula had a 
Carihagenian commission on board, and acted under it. in cap- 
turing the plaintiff's brig, the subsequent conduct of the cap- 
tors in not proceeding against the brig as a prize, but bringing 
her into the United States, under the circumstances she was 
brought in, and selling her as the defendant's private property, 
would render the defendant a trespasser ab initio, and the plain- 
tiff would be entitled to recover. I repeat it, that the jury 
may have founded their verdict on this part of the direction, 
and, therefore, we cannot conclude, from the finding, whether 
the capture was as prize or not. There is abundant proof in 
the bill of exceptions, that the schooner had a Carihagenian 
\ * 293 ] Commission on board, and that her captain and crew professed, 
in making the capture, to act under it. They took forcible 
possession of the brig, and her captain and crew were taken 
out. This appears to me either a capturing as prize cf war, or 
an act of piracy ; and as the jury have not pronounced it to be 
the one or the other, I am relieved from the necessity of exam- 
ining the question, whether Courts of common law have juris- 
diction in cases of piracy ; and thus the point to be decided 
ifl narrowed down to this, whether the subsequent conduct of 
the captors, admitting the capture to have been cTd prize, will 
render the act of capture a trespass ab initio, and give a Court 
of common law jurisdiction. 

I can discover no principle of law to warrant this : if the 
principal question, of prize or no prize, is exclusively of admi- 
ralty jurisdiction, how can it be that a Court of common law, 
proceeding according to the municipal law, and not the law of 
nations, and, confessedly, having no conusance of the principal 
question, shall assume jurisdiction over the principal question, 
by the application of its own peculiar law to the incidents of 
the main question ? 

It is as exclusively appurtenant to the admiralty to determine 
whether the subsequent treatment of the prize invalidates the 
capture, as it is to decide whether the capture is valid or not 
It requires the same application of the laws and usages of na- 
tions to the posterior conduct of the captors, in determining 
whether the captured vessel has ceased to be prize, as in the 
primary question of prize or not. In the case of Rous v. Haz- 
ard, Chief Justice Lee held, that where the captured vessel was 
acquitted in the admiralty, the Court of common law was 
equally excluded from jurisdiction, the sentence not altering the 
nature of the original taking ; it being a taking as prize, the 
common law could not notice it as a trespass. So, here, if the 
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pture was as prize, the common law cannot notice it as a albany, 
trespass. Every principle which excludes the jurisdiction of a A"g"«*» ^^n. 
Court of common law, on the question of prize or no prize, tuiP£opi.k 
equally excludes it in every stage of the business ; and it does ▼• 

not belong to this Court to apply the principles of the municipal '''^'^■^soi^' 
law to any of the consequences of a prize, to ascertain whether 
the captured property retains, or has lost that character. 

I understand my brethren as not contesting the soundness of 
the principles I have here advanced, but that the decision of 
this *cause, in favor of the plaintiff, rests on the fact that the [ ^ 294 ] 
San Francisco de Paula had been fitted out in the United States^ 
contrary to the dd section of the act of congress of the 5th of 
Juite, 1794 ; and that the original fitting out being unlawful, the 
capture of the plaintiff's brig must necessarily be so. There is 
no doubt that the fitting out of this privateer was unlawful ; it 
was a high misdemeanor, subjecting the offender to fine and 
imprisonment, and the vessel to forfeiture. But I cannot per- 
ceive that this precludes the question of jurisdiction. The act 
is silent as to the consequences to result from a capture by a 
vessel thus fitted out ; and it seems to me that it cannot be 
doubted that a vessel, though armed and fitted out in violation 
of that act, may take a prize. It is another question, whether 
it would be a valid capture ; and in the discussion of that ques- 
tion, in an admiralty Court of the United States^ it might well 
be urged, and with an overwhelming effect, that the capturing 
vessel had no right to cruise or capture. This could not be 
obiected against the captor in the Courts of admiralty of any 
other nation, for those Courts would not carry into effect the 
penal laws of another country. These considerations, however, 
do not belong to this Court ; it is immaterial what we may think 
of the illegality of the capture complained of; we have no 
power to entertain the question, or to afford redress ^ and the 
arguments addressed to us are misdirected. 

The plaintiff is not without remedy, if his rights have been 
invaded; I only insist that he has applied to the wrong ybrum. 

Yates, J., declared himself to be of the same opinion. 

Judgment for the plaintiff. 



The People against Anderson. 

THE prisoner was convicted at the last Court of oyer and ^J^J^ -^ 
terminer y <&c., held in the county of Otsego^ of a felony in dele Iok, as a 
stealing *a trunk. It appeared in evidence, at the trial, that the [ * 295 ] 
trunk was lost from a stage-coach in the highway, and was there, J^^'L^^^iJJ^ 
afterwards, found by the prisoner, who took and carried it away, ^^^^lage! 

eoaeh, and 
found on the bi^way, is not guilty of larcentf by any subsequent act, in secreting or appropriating to 
own ase the arucle iound. 
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ALBANY, that if the taking is not an act of trespass, there can be no lelo- 
,^**|JJ*»J^ ny in carrying away the goods. (1 Hawk. ch. 33. Kelyng^ 
Th* Peoplk 24. Dalton, 3.) 

V* There can be no trespass in taking a chattel found in the 

highway, and the finder has a right to keep the possession 
against every one but the true owner. How, then, can it be 
said, that a thing found bona fide, and of which the finder had 
a right to take possession, shall be deemed to be taken felo- 
niously, in consequence of a subsequent conversion, by denying 
and secreting it, with an intention to appropriate it to the use 
of the finder ? / 

It was urged, on the part of the people, that the same test 
ought to be applied, in the case of the finding of a chattel, and 
its subsequent conversion to the use of the finder, to ascertain 
the felonious intention, as has been applied where goods, and 
particularly horses and carriages, have been feloniously obtained, 
under the pretence that the person applying for, and obtaining 
them, would use them for a certain specified purpose, and thea 
[ * 298 ] *has gone oflf with them, and converted them to his own use. 
On a slight Examination, the cases will be found to be very dis- 
similar: in the latter case, there must have been an original 
felonious intention, and unless this can be fairly deduced from 
all the facts in the case, it is no felony. Where that original 
felonious intention exists, although the person having it has ob- 
tained the consent of the proprietor to let him have tl.e pos- 
session for one purpose, he intended to get it for another and 
far diflferent purpose ; and he, therefore, never bad the posses- 
sion for this different and fraudulent purpose, and may be fairly 
said to have acquired possession feloniously. It is not so with 
regard to a person coming fairly into the possession, by finding. 
No fraud is practised on any one, in first acquiring the possession. 
It, therefore, never can be a question with a jury, how far forth a 
person who found a chattel, intended to find it for the purf>ose 
of stealing it. The very nature of the case excludes a premed- 
itated or already formed intention to steal . That depends, as mat- 
ter of fact, upon a variety of circumstances, such as, the value, the 
facility of concealment, &c., which are matters of after consid- 
eration. Hence, we do not find a single case, in the reports of 
^criminal trials, or in the treatise on criminal law, in which it has 
ever been intimated, that a person actually finding a chattel, has 
been held to have stolen it, from the circumstance of denial, 
concealment, or appropriation; nor from the happening of any 
of those facts, which, in reference to the taking of chattels, or- 
dinarily show a felonious intention. It is true that there are 
cases, in which, though the party apparently had the possession 
of the chattel, yet the taking has been adjudged felonious. The 
case of a guest at a tavern, or of a gentleman's butler, who have 
taken the things committed to their use or care, are mentioned 
in the books as illustrative of the principle, that the mere naked 
possession for a special purpose, will not protect the party, if 
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e it away feloniously. So if a bailee of a bale or trunk of Albany, 
goods, break the bale or trunk, and take and carry away a part August, lan. 
of the goods, with intent to steal them, it is larceny ; but if be THkPROPuT 
carry them to a different place than the one agreed upon, and ^ v- 
convert the whole to his use, it is not larceny. East (2 C. JL. 
695.^ observes, that this distinction seems to stand more upon 
positive law, not now to be questioned, than upon sound rea- 
soning ; and he adopts Lord Hale's reasoning, that the privity 
of contract is determined by the act of breaking the package, 
*\vhich makes him a trespasser, and that, therefore, it makes [ * ^9 ] 
no difference whether he takes all, or a part only, of the goods 
after the package is broken. There can be no analogy be- 
tween this case and that of the carrier who breaks the pack* 
age, or opens a trunk animo furandi, because the finder of 
goods has them not in virtue of any contract, and violates none, 
in opening a bale or trunk. 

The Court believe that it would be an innovation on the crim- 
ioal law, to consider this as a case of larceny ; and they, there* 
fore, direct tl ' let to be discharged. 

Thompson, On. J., dissented. The facts upon which the 
jury founded their verdict against the prisoner, are not before 
this Court ; nor was it necessary that they should be, for if the 
verdict was not warranted by the evidence, application should 
have been made to the Court of oyer and terminer for a new 
trial. The broad question, therefore, submitted to this Court, is, 
whether property lost in the highway can, under any circum- 
stances, be the subject of a larceny. It was put to the jury to 
say, whether the prisoner formed the intention of stealing, when * 

he first found and took the trunk, and, by their verdict, they 
hav€ found, that the felonious intent accompanied the first 
taking. The prisoner must, therefore, be deemed to have 
been properly convicted, unless, by the law of the land, property 
lost cannot be the subject of larceny. 

In most of the elementary writers on criminal law, we find 
this general proposition laid down, th&t if one lose his goods, 
and another find them, though he convert them, animo furandiy 
to his own use, yet it is no larceny. This, as a general rule, is 
undoubtedly true ; but it necessarily implies, that the finder 
acts bona Jide^ with an intention to take and keep the goods for 
the right owner when he shall be ascertained ; and when such is 
the object and intention with which lost goods are taken up, no 
subsequent felonious design will convert such taking into a lar- 
ceny. That the rule is so to be understood, is very evident 
from the reason that is assigned for it, to wit, that the first 
taking was lawful ; but if the first taking was with the fraudulent 
intention of depriving the owner of his property, such taking 
cannot be said to be lawful. It is the intention with which the 
act is done that gives its character. For this reason, though, in 
general, he who has a possession of any thing on delivery by 
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« 

ALBANY, the *owner, cannot commit felonj thereof ; yet this must be 
August, 1817. understood only as applying to cases where such possession is 
ThiProple not obtained by fraud, and with a felonious intent For it Ls a 
^- well-settled rule, that if tlie circumstances under which goods 

are obtained, from the owner, by delivery, were such as to 
warrant the conclusion, that it was done with intent to steai, 
such taking amounts to felony, (2 East, C. L, 605.) As ^^here 
one hires a horse o/i pretence of taking a journey ; but, in truth, 
with intent to steal him, this is larceny. So, where a carrier 
severs part of the goods from the rest, with intent to cooYert 
them to his own use, he is guilty of larceny, for, say the boois, 
he is as much guilty of a trespass against the virtual posses- 
sion of the owner, by such second taking, as if the act had beea 
done by a mere stranger, (2 East, C. L. 554.) Possession ob- 
tained by fraud, amounts to a tortious taking, in the same de- 
See as if taken without any delivery at all from the owner, 
r. East, after referring to, and stating a number of cases on 
^is subject, (2 East, C L. 693.) lays down this general rule, 
that if a person obtain the goods of another, by a lawful deliv- 
ery, without fraud, although he afterwards convert them to bia 
own use, he cannot be guilty of felony. But if such delivery 
be obtained by any fraud, and with intent to steal, the delivery, 
in fact, by the owner, will not pass the legal possession, so as 
to save the party from the guilt of felony. 

If the obtaining of goods by delivery from the actual posses- 
sion of the owner, by fraud, and with intent to steal, be larceny^ 
no good reason can be assigned why the taking of goods from 
the constructive possession of the owner, with the like intent, 
should not be deemed larceny. The owner, by losing his goods, 
is not devested of the property ; and his general property draws 
after it the possession ; so that the goods, although found, are, 
in judgment of law, taken from the possession of the owner. 
There can be no doubt that trespass might be maintained for 
a fraudulent taking and conversion of goods found in the high- 
way. No difficulty, therefore, arises from the rule laid dowa 
in the books, that every felony includes a trespass. Wherever 
actual possession is gained by fraudulent means, and with a 
fraudulent intent, the constructive possession, in judgment of 
law, still remains in the owner. As if A, steals goods from B., 
who had stolen them from C, A, may be charged with stealing 
them from C, the real owner, because the possession, in fact, 
' •301 ] *which B, had, being fraudulent in judgment of law, both the 
possession and property always contmued in C {Hawk. P. C. 
ch. 33. sec. 9.) The very definition of simple larceny is, the 
wrongful or fraudulent taking and carrying away by any person 
the mere personal goods of another, ^rom any place, with the 
felonious intent to convert them to his (the taker's) own use, 
and make them his own property, without the consent of the 
owner. (2 East, C. L. 553.) 

The place, therefore, where the goods are taken, is immate- 
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« 

1. It is the fraudulent and felonious intent which constitutes Albany, 
crime ; and it is worthy of observation, that where we find -^"g^** ^®^''- 
rule first laid down by Lord Coke^ (3 InsU 107.) that he ^vosburoh^ 
finds goods lost, and converts them animo furandi^ is not ^' 

gisilty of larceny, it is accompanied with reference to treasure- ^^^' 
trtyve^ waifs, strays^ and wrecks^ which were considered bona 
t?csc«r7irta, and, by the law of nature, belonged to the first occu- 
pant or finder. (1 BL Com. 299.) The rule, probably, grew 
out of the notion that such goods could not be the subject of 
n larceny. But there can be no ground for applying any of the 
rules of law applicable to such property to goods lost under the 
circumstances of this case, where not only the property, but 
the constructive possession of the owner, still remained unaltered 
by the losing. It is very evident that Mr. Ea^t means to confine 
the defence to cases where no fraudulent design accompanied 
the first taking, for he says (2 East, C L, 665.) the finder 
may give in evidence, that he endeavored to discover the true 
owner, and kept the goods till it might reasonably be supposed 
that he could not be found, or that he made known his acqui- 
sition, so that he might make himself responsible for the value 
in case he should be called upon by the owner, for the purpose 
of rebutting the implication of Vijelonious taking and conver- 
sion. If he had meant to be understood, that under no circum- 
stances could goods lost be the subject of a larceny, it would 
be useless, if not absurd, to say, evidence might be received to 
rebut a felonious taking; which, according to the argument 
on the part of the prisoner, did not, nor could not, exist. 
Upon the whole, therefore, although, upon the trial of the pris- 
oner, I had some doubts upon this question, yet, from an at * 
tentive examination of the law, I am persuaded that the rule 
under which the prisoner claims to be discharged, has been 
misapplied to his case ; and that the jury having found that the 
^original taking of the goods was with a fraudulent and felo- [*302J 
nious intent, judgment ought to be given against the prisoner. 

Prisoner discharged. 



VosBURGH against Bam£. 

THIS was an action of debt on an arbitration bond, the con- whera A. ua 
dition of which recited as follows : " Whereas LawJcr^ Vosburgh, ^, •obmii to 
lOD of the said Samuel, (the plaintiff,) has commenced a suit, wU between c. 
in the Supreme Court of this state, against JohnBame, son of the J^^v ■" • 

suit if not bind- 
ing upon the paitieg to the mibmistion. 
Where a ndl is mbmitted to arbitration^ it is not sufBcient that the arbitrators determine^ the damages 
to be paid hj the defendant to the plaintifT, with costs, or award in favor of the defendant, with costs to ne 
pud by the plaintiff; they must, also, direct the suit to be discontinued, or released, otherwise the award 
n sot final, (a) 

(a) Vide Ex parU WriM, 6 CoiocJt, 399. 
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ALBANY, Fara^orif and was proceeding in the steam-boat from Netv^ York 
^!!SI!''Jf!^^ to Albany : the plaintiffs' sloop was on a voyage from ComwaUy 
in Orange county, to New- York^ and being becalmed at the 
entrance of the Highlands^ was drifting up with the flood tide, 
and about midnight, the night being very dark, the steam-boat, 
which carried light, was seen to approach, and was hailed by 
the persons on board of the sloop, but they were not heard 
on board of the steam-boat, which having been engaged in 
avoiding another sloop, came very near the plaintiffs' vessel 
[ * 305 ] before she *was discovered. As soon as the sloop was seen, 
the direction of the steam-boat was changed by putting the 
helm hard a-port, and the machinery was immediately stopped. 
This, however, did not prevent the steam-boat from running 
foul of her. It was stated by a mariner on board of the sloop, 
who was a witness on the part of the plaintiffs, that the sloop 
was not at the time under the control of the helm, and that 
the collision could not have been avoided by any act of the 
persons navigating her. The steam-boat, at this time, carried 
a light under her bowsprit, and three lights aloft on the main- 
mast; and persons were on the lookout to avoid falling in 
with any vessel. These and other precau^ons were constantly 
observed on board of the steam-boat. There was no light 
hoisted on board of the sloop. 

The recorder charged the Jury, that tlie defendant was, prima 
facUy liable for the injury, and that it lay upon him to show 
that it did not arise from negligence on the part of those who 
navigated the steam-boat ; that the question of negligence was 
a question of fact for the jury, and if they were of opinion that 
the plaintiffs' vessel might have been avoided, or with due dili- 
gence might have been discovered in time to have avoided 
her, the plaintiffs would be entitled to a verdict ; for the circum- 
stance of there being no light hoisted on board the sloop, would, 
in such case, be no excuse for the defendant ; but, otherwise, 
that if the injury were occasioned by the darkness of the night, 
and the circumstance of there being no light kept out on board 
of the sloop, there being no want of care on the part of the de- 
fendant, then the charge of negligence would apply to the plain- 
tiffs, who must bear the loss of their own want of precaution. 

The jury found a verdict for the defendant, and a bill of ex- 
ceptions having been tendered to the opinion of the recorder, 
it was removed into this Court by writ of error. 

The bill of exceptions was argued by S. Jcfnesyjun., and 
David B. OgdeUy for the plaintiffs in error, and by Colden, for 
the defendant in error. 

For the plaintiffs in error, it was contended, 1. That the re^ 
corder misdirected the jury. That whether negligence or not, 
was a question of law, and not of fact. It was the business of 
f * 306 ] *the jury to find the facts of the case ; and from the facts thus 
found, the Court must draw the inference whether there was 
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negligence or not. That this was an action of trespass on the albany^^ 
case agiainst the master^ the injury alleged being indirect, as ^^^^fj^ 
he was not the immediate agent, being below when the collision 
took place. 

In the case of The Manhattan Bank v. Lydig,^ it was held * Jj^j^'ijL 
that the question of due diligence in the plaintiffs, in detecting 3T7. 
the fraud of their clerk, was a question of law, and not for the 
jury to decide. So, in Scheibel v. Fairbain^X the question of ti Bot,^FtiU, 
reasonable time^ or of wrongful neglect in the defendant, was 
held to be a question of law, and not of fact. 

Again ; the recorder was incorrect in charging the jury that 
the plaintiffs in error were bound to have lights hoisted on board 
their sloop. We contend that the fault, and all its consequences, 
rests on the defendant for navigating in a night so dark that 
vessels could not be distinguished. He acted at his peril ; and 
the maxim. Sic utere iuo ut alienum non ladas, applies. If the 
defendant was in fault for navigating in so dark a night, all the 
care he took afterwards to avoid the plamtiffs' vessel will not 
excuse him. 

If the defendant had been at the helm of his boat at the time, 
there is no doubt that the plaintiffs could have recovered in an 
action of trespass ; and there is no reason why they should not 
be equally entitled to recover in an action of trespass on the case^ 
or for negligence ; the distinction between the two actions being 
purely technical,^ i OgU v. 

Ttm Rtp, 188. 

For the defendant in error ^ it was argued, that a bill of ex- 192. z^ome v. 
ceptions does not lie to a judge of an inferior Court for any 593^^'] sdittfJi 
misdirection as to facts. The proper remedy is by an appli- N- P- s^- 
cation to the Court for a new trial, on the ground that the 
verdict was against evidence. || The judge told the jury, that B Oraham v. 
if there was no want of care or diligence on the part of the cSJcJ*"' Rep. 
defendant, he was not liable. That was not against law, and I68. 
he left it to the jury to decide. This is an action on the case ; 
the plaintiffs charge the defendant with so negligently, unskil- 
fully, and carelessly managing his boat, that she run foul of 
the vessel of the plaintiffs. If a man does a lawful act, and, 
without any fault or neglect on his part, an accident happens 
to another, no action lies *against him.lT The act causing the [ ^ 307 ] 
injury must be voluntary^ and with some degree of fault, and o^fef ^'^2' 
then trespass lies; but if done involuntarily, and without fault, 421. 
no action lies. ft The case of Collinsony, Larking i& in point. \\^ Burr, Rtp, 
There the defendants vessel ran foul of the plaintifi^s vessel ?f^^ -^ 
in the night, at sea, and the plaintiff brought an action on the 1! 
case for negligence. There was a verdict for the plaintiff, and 
the Court refused to grant a new trial, though they believed 
there was fault on both sides. Mansfield y Ch. J., said, that if 
he had been on the jury, he should have made allowances for 
the darkness of the night, and attributed the injury to mere 
accident, and so found for the defendant. 
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ALBANY, It is said that the defendant ought not to have been navi 
August, 1817. gating his boat in so dark a night ; but were not the plaintifis 
^"cooLiDOK^ navigating their vessel at the same time? 

Th« n.' Yohk Per Curiam* This case comes before the Court on a bill of 
^^'compaht!"* exceptions, taken in the Mayor's Court of the city of New- 
York. It is an action charging the defendant with careless- 
ness and negligence in the management of a steam-boat upon 
the Hudson river, by means whereof she ran foul of, and greatly 
injured, a sloop of the plaintiffs, whilst navigating the river. 
The case was submitted to the jury for them to decide, whether 
the evidence would warrant the charge of negligence or mis- 
conduct on the part of the defendant, and the jury found a 
verdict for the defendant. 

Whether this was a verdict against evidence or not, is a 
question which cannot arise upon this bill of exceptions. If it 
could, there does not appear to be any thing to warrant such 
a conclusion. The question raised upon the argument, by the 
counsel for the plaintiffs in error, is, that whether the defend- 
ant was chargeable with negligence or not, was a question of 
law, and ought not to have been submitted to the jury as 
matter of fact. This broad position cannot certainly be main- 
tained. Whether there was negligence or not, cannot be con- 
sidered purely a question of law, and to be taken from the jury, 
and decided by the Court. It may be considered a mixed 
question. The facts are exclusively for the jury, and when 
those facts are ascertained, whether they will, in judgment of 
law, warrant the charge of negligence, is matter of law. But 
[ * 308 J a case of this mixed character must always be submitted *to 
the jury, unless there is a demurrer to the evidence. The case 
now before us was very fairly and properly submitted to the 
jury, and there can be no grounds for reversing the judgment. 

Judgment affiilned. 



CooLiDGE and Oliver against The New- York Fire- 
men Insurance Company. 

A copy of the THIS was an action of assumpsit on a policy of insurance, 
rcRister of a on the ship Mark fy Abigail, on a voyage from Boston to Cadiz, 
lied'tobeatrae Underwritten by the defendants. The cause was tried before 
copy by the Mr. Justicc Piatt, at the New-York sittings, in December. 

roiIcctor,i8Dot, |q|^ " 

OD proof of the lO'O. 

band-wriiingrof The policy was in the usual form of printed policies in the 
evidence ** *to City of JVeu?- Forfc, in which the ship was valued at 8,000 dol- 
Khow the inter- lars^ at four and a half per cent, premium, and warranted 
ed.^or a^com- American property. The following written memorandum was 
piiance with the subjoined : — ^^ Also Warranted free from loss by the British 
Ame^can prop- or Americans^ but in case of capture or detention by either of 
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the above-named powers, the usual peace sea risJcsy including Albany, 
capture by the French and Algerines, to continue as well during ^"6"**- ^^*^- 
capture, as after and before ; it is agreed that this policy shall ck>oLiDOK 
endure until the cargo shall be landed." On this policy the ^* 
defendants underwrote 6,000 dollars. Firkmbr '\n%. 

The declaration contained two counts in the usual form ; in Compasy. 
one the loss was averred as follows: — "Before the arrival crty,inapoiicy 
of the said vessel at Cadiz aforesaid, and in the due course of of 'insurance j 
the said voyage, the said vessel was, upon the high seas, near £cto"hM*oniy 
cape St. Mary^Sy taken and carried as prize into the port of aaihoriiy to 
Gibraltar, by the British brig, or vessel of war, called the fj^m^p^o^iie 
Basilisk, George French commander; that the said vessel, vessel, and not 
whilst at Gibraltar aforesaid, was by force and violence of the ^Mranyr^^la 
winds *iand waves, and by stormy and tempestuous weather, r « 3Q9 1 
strained, broken, damaged, wrecked, and spoiled, by means copy ^iren in 
whereof she was totally lost." The second count averred the fY'f«n/* <>" t*»e 

. , , 1 ■ •I I 1 1 tnal of a cause, 

loss to have happened, whilst the vessel was on the voyage m- mustbeauiben- 
sured, by perils of the sea. Among the preliminary proofs ug^^^*" Jj^® 
which were exhibited, none of which were objected to as pre- is, by Uie'oaih 
liminary proofs, was a paper purporting to be a register of J^J^j.^J^^'ed 
the vessel, dated the 4th of Aprils 1812, granted by the custom- itwiththeorigi- 
houxe at the port of Boston and Charlestown, which was ac- °*5^^"^^„ra„,y 
companied by a certificate, dated the 3d of May, 1814, under that a ship is 
the hands of JEf. A. S. Dearborn^ collector, and James Lovell, erl^\!^^nI7ot 
naval officer, and the seal of office, certifying that the within merely that she 
was a true copy of the register of the ship Mark fy Abigail, as ^^^ ^f^^sui 
recorded in that office ; that her certificate of registry, with should be ac- 
which she cleared out at the office for Cadiz, on the fourth ihT^doiSi^nS 
day of December, 1812, was also a true copy of the same record, requisite to 
and that no change or transfer of the property in the vessel Jchwa7ier°° 
had been made at the office since the period of the clearance A vessel was 

nforpsaid insured and 

luortssiua. warranted free 

The ship Mark fy Abigail sailed on the voyage insured, on from lost by tiit 
the 12th oi December, 1812, with a cargo consisting of salted f^jj^^""* ^ 
, provisions, bread stuff, and lard, and was, at the time of her in east of cap- 
sailing, tight, stanch, and strong, and sufficiently fitted for J^* ^Ji^'^i 
the voyage. On the 20th of the month, a violent gale com- rUks to eon^ 
menced, and there being a very heavy sea, the ship labored eiSTured by^he 
much, and leaked to that degree that it was impossible to keep British, and 
her free with pumps going, the water gaining two feet in the byiem^li^iosib 
hold. It was considered necessary to lighten the vessel, and consequence of 
part of the cargo was, therefore, thrown overboard. The gale ?nhe iS'^re*; 
continued untn the 30th, during all which time the sh^ip was jtwas held, that 
occasionally lightened by throwing over the cargo, and what ^^J^J ^^m^ 
was thrown over amounted to about one third part of the whole, sea risk, strictly 
After the gale had subsided, the ship still continued to leak l^^^'^J^ 
badly, and the pumps were kept going almost continually* have been lia- 

as the immediate and proximate cause of the loss was an act of the captors, which, if done by the iasoredy 
would have exoneratea the insurer, the insurer was in this case protected by the warranty. 

ta) Vide Oeetm hu. Co. v. Franeit, 2 WendeWt Rep. 64. CalUU ▼. 'Poeifie bu. Co. 1 Ibid. d61. 
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ALBANY, She continued on her course for Cadiz until the 24th of 
August, 1817. uary, when she was captured by the British brig BasUislCy a 
"^"c^^^^^^^ prize-master put on board, all hands, except the captain, super- 
V. cargo, mate, and cook, were taken out, and the vessel lii^as 

FiREHKir iirf ordered for Gibraltar, where she arrived on the 27th of Janur- 
CoMPAMT. ory, 1813. The ship was libelled in the Vice-Admiralty Court, 
at Gibrtdtary but was restored on payment of costs ; from this 
sentence the captors appealed, but about the 20th of April, 
f*310] the supercargo ^'compromised with the captors, and she was 
liberated on the payment of 1,000 dollars. From her arriTal 
at Gibraltar^ to this time, the captain, supercargo, and crew, 
had not been allowed to go on board : when they came on 
board, after her liberation, she was found to have been very 
much injured while in the possession of the captors, and w'as 
a mere wreck. She had been moored at the new mole in the 
bay of Gibraltar^ a situation very much exposed, between other 
vessels, which had often run foul of her. On the 23d of April, 
a survey was had of the vessel, by two ship-masters and one 
ship-carpenter, who computed the cost of repairing her at 
7,458 dollars. It' was stated in the depositions of the master 
and supercargo, that it would have been very difficult and ex 
pensive, if not impracticable, to have repaired her at Gibraltar j 
(but there was contradictory testimony as to this point,) and 
that it would have been dangerous to have proceeded in her 
from Gibraltar to Cadiz. She was then taken to Algeziras, 
in the neighborhood of Gibraltar, when the cargo was taken 
out, and both vessel and cargo were sold. The purchasers of 
the vessel intended her for a store-ship, but she was broken up 
for fuel. It appeared that it would have been more difficult 
and expensive to have made the repairs at Algeziras than at 
Gibraltar, 

During the trial, the plaintiffs called a witness to prove the 
hand-writing of Dearborn, the collector of Boston, to the before- 
mentioned copy of the register of the vessel, and having proved 
it, offered to read it as evidence, in chief, to support the aver-< 
ment of interest in the plaintiffs, and the warranty of American 
property. This was objected to on the part of the defendants, 
but it was admitted as evidence by the judge. The defendants' 
counsel then moved for a nonsuit, on the ground that the plain- 
tiffs had failed to give sufficient proof of interest, but the motion 
was denied. 

A verdict was found, by consent, for the plaintiffs, as for a 
total loss, subject to a case to be made for the opinion of the 
Court thereon. 

Colden, for the plaintiffs. The plaintiffs are entitled to re- 
cover for a total loss. The policy is in the usual form, except 
that the insurers, '^ in case of capture, or detention, by the British 
or Americans, take upon themselves the usual peace sea risksJ*^ 
r * 311 ] Then what is meant by the usual peace sea risks ? They *^are 
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(6 perils which are produced by the elements without the Albany, 
iolerventioo of human force, including, in this case, capture by ^^^^^^*J^^ 
the French and Algerines. War sea risks are those which Cuolioge 
result from hostile force. It will be said, perhaps, that the » ^' 
dajnage, or loss, in this case, resulted from a war sea risk, inas- Firemen im 
much as the vessel was put in a situation in which she would Compakt. 
not have been placed, had it not been for the capture. But 
ttiis could not be the meaning of the defendants, by the clause 
in the policy, as they bad in view a capture, and provided, in 
that event, that they were to be answerable only for peace sea 
risks. When a vessel, insured by a limited policy, is led by a 
peril, not insured against, into a situation in which she encoun- 
ters one of the perils against which she is insured, the under- 
writers are liable.f i^Bo»,^PyiL 
Again ; if the vessel, on her arrival at Qibraltar, was irrepa- Thim^^ s 
Table from the injuries previously received in her voyage, then •^o^"' -^9- 89. 
the insured are entitled to recover on that ground, indepen- j^far, im.^'. 
dently of the damage she afterwards sustained at Gibraltar. Oreen v. £^ 
The depositions taken in the case, show that there were no 212. ' '' * 
means of repairing her at Gibraltar y and she was broken up at 
Algeziras, [The counsel then went into particular examina- 
tion of the evidence.] If the vessel could not be repaired, 
either for want of means, or from any other cause, so as to enable 
her to reach Gibraltar, there was a loss of voyage, which is a , 
sufficient cause of abandonment. 

It will, perhaps, be objected that the warranty Uas not been 
proved. It is a written warranty of American property; not 
that the vessel is an American ship. Oionership or property^ 
in a vessel, may be proved by parol; and Cook, in his deposi- 
tion, proves that the vessel belonged to the plaintiffs^ Exer- 
cising acts of ownership in directing the loading of a ship, &c. 
has been held, prima facie j sufficient proof of ownership in a 
vessel.]: In Barker v. The Phcenix Insurance Company y^ it was jJf "'Tt, ^* 
held, that where a vessel sailed with a sea letter only, that was ^!^, rS^ 
- sufficient evidence of her being an American, without pro- J^J?*. ap ^' 
ducing a register ; and it was admitted by the counsel for the Rep. ' iso! 
defendants, in that case, that mere ownership might be proved ^«^- ,, 22* 

1 1 BSoTshoJlf 709. 

by parol. '''^V'*' ''^*- 

The document produced in this case, was not properly a Lg^*^ ^• 
copy of the register, but a duplicate ; the original roister bemjg * tjakat. Rep 
deposited in the custom-house. Where a public officer is sr. 
empowered ^o give copies, his official certificate to a copy, or 4 *^ 91^2 1 
duplicate, must be ^deemed sufficient, especially in cases of 
this kind. 

& Jones, jun.y and Wells, contra. The meaning of the war- 
ranty is, that the vessel is American, and so documented as to 
support her national character as American. To maintain this 
warranty, the plaintiffs must show that she had such documents 
9n board as would maintain her American character. They 
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ALBANY, produced a paper granted bj the custom-house, accompanied 
,^^^^1}^^ with a certificate under the hands of the collector and naval 
CooLiDOK officer, and the seal of office, that the paper was a copy oF the 
T NY register recorded in the office. Proof of the hand-writing* of 
Firemen Ins. the collector was the only evidence offered of this paper. If 
CoMPAHT. the regi^er is matter o( record, it must be proved, either by an 
exemplification produced, or by the oath of a person who has 
compared it with the original. If the plaintiffs rely on the sea/, 
that should have been proved, as well as the handwriting. It 
is not the seal of a Court, but of an officer. If the paper was 
an original, the proof was not sufficient, unless the Court had 
judicial knowledge of the seal. If it is an exemplification, it 
must be under seal, and that seal must be proved, or known to 
the Court. Office copies are evidence in the Court to which the 
office belongs, and who is intrusted to make them out, but not 
in another Court ; but a copy given by an officer, not intrusted 
for the purpose, must be strictly and regularly proved, as in 

*^*"Si'm! ^^®' cases.t 

iDaUas, 415. As to the question on the merits of the case, we contend 

that the plaintiffs have not complied with their warranty. The 
general risks are qualified by the warranty, and the policy is 
to be construed according to the special agreement in writing. 
This agreement must mean something different from the 
printed words. The defendants contemplated a species of 
sea risk encountered in time of war, but which is not encoun- 
tered in time of peace; yet, according to the explanation given 
by the plaintiffs, there is no difference between a peace and a 
war sea risk. If the risk experienced during capture is not 
such a sea risk as she could have encountered before, or after, 
the capture, then it is not a peace sea risk. If, after capture, 
a storm had arisen, and the vessel had sunk, it would have 
been a loss for which the defendants would have been liable 
precisely as in time of peace. But they are not responsible 
[ ** 313 ] for any loss arising from the carelessness, negligence, *or mis- 
conduct, of the captors. The exposed situation of the vessel 
and the negligence of the captors were, in this case, the direct 
causes of the Toss sustained. It was precisely against the perils 
arising from the known want of care in captors, that this clause 
was intended to guard the defendants. If other causes, arising 
out of war, are combined with sea risks, they are not the hazards 
for which the insurers intended to be answerable. 

But we contend that the loss, at Gibraltar, was not occasioned 
by a sea risk at all, taking it in its broadesi sense, without any 
qualification as to peace or war. If the vessel had gone to Gib^ 
raltar in the ordinary course of her trade, she would never have 
been placed in that exposed situation. If the captors had dis- 
mantled and cut up the vessel, that would not have been a sea 
risk. The loss was not owing to the sea merely, but to the ex- 
posed situation in which she was placed by the captors. If a 
master does not properly moor his vessel in port, and a stor 
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* 

I9 by which she is injured, the underwriters are not liable Albany, 
for the loss. -*"8^*' *«^^- 

Then, was the loss owing to the leak and other sea damage coolidoe 
prior to her arrival at Gibraltar ? The evidence in the case „, .J- „ 
does not show that ; but, on the contrary, that had it not been firemxit Iks. 
for the capture, she would have proceeded to Cadiz. From Compa»y. 
Gibraltar to Cadiz, with a fair wind, the passage is not more 
than 24 hours. The survey makes no mention of the leak. To 
regard that as the cause of loss was, clearly, an after-thought. 

Golden, in reply, said, that in the construction of the policy, 
two kinds of sea risks were to be considered ; the one arising 
from the act of man, the other from the act of God. The latter 
is the peace sea risk intended. Suppose the vessel, when going 
into Gibraltar, had been fired upon by a fort and sunk ; or sup- 
pose another vessel had, by mistake, fired upon and sunk her ; 
these acts would have been sea risks. There is no evidence 
that this vessel was not placed in the same situation as all other 
prize vessels ; and unless it can be shown that she was treated 
difierently, and with peculiar neglect, the defendants are liable 
for the sea risk. 

Spencer, J., delivered the opinion of the Court. The points 
arising from the case, and to which the arguments of the coun- 
sel have been directed, are, 

*i. Upon the obligation of the assured to have the necessary [ * 314 ] 
documents on board, showing the national character of the ves- 
sel, and whether there is legal proof that such documents were 
on board at the time of the capture. 

2. Upon the construction of the warranty, that in case of 
capture, or detention, by the British or Americans, the usual 
peace sea risk was to continue, as well during capture as after 
and before; and, 

dd. Upon the particular nature of the loss. 

The warranty here is, that the ship was American property, 
and there can be no doubt that such warranty imports not 
merely that she should be American property, but that she 
should be accompanied, during the voyage, with all the accus- 
tomed and necessary documents evincing that character, and 
insuring respect to it as such, within the laws of nations. This 
point has been repeatedly and solemnly adjudged in this Court. 
(Blagge V. 7%e New-Yorklnsurance Company, 1 Caines's Rep, 
545. ; and Barker v. Phcenix Insurance Company, 8 Johns. Rep. 
307.) This is also the doctrme of the English Courts. (5 
East's Rep. 99. 398.) 

Was this warranty complied with ? The plaintiffs gave in ev- 
idence a copy of the register, under the hands and seals of the 
collector and naval officer of the port of Boston and Charhstovm, 
certified by them to be a true copy of the register of the ship 
Mark fy Abigail, as recorded in that office ; and that the cer- 

263 



314 CASES IN THE SUPREME COURT 

ALBANY, tificate of r^stry with which she was cleared for Cadiz, in 
^^^^t^^P^ December^ 1812, was also a true copy of the record. 
CooLioos I'he 9th section of the act of congress of the Slst December, 
i7'y 1792, (Vol. 2, 131.) requires the collector of the district, com- 
FiBBMsv iH8. prehending the port to which any ship or vessel shall belong, 
CoMFAHT. to make and keep a record or registry thereof, and to grant 
an abstract or certificate of such record or registry, in the 
form prescribed ; and the 10th section, after requiring the sec- 
retary of the treasury to prepare and transmit the forms of 
the certificate of registry, attested under the seal of the treas- 
ury, and the hand of the register, directs the certificates to be 
signed and sealed by the collector before they are issued, and 
to be countersigned by the naval officer, when there shall be 
one ; a copy of each of which shall be transmitted to the regis- 
ter, who is to cause a record to be kept of the same. 

To prove the ownership of the vessel in the plaintiff, and to 
[^315] *show that she was documented as an Amerifan ship, it was 
proved, that the signature of Mr. Dearborn to the certificate of 
registry, was his handwriting. This evidence was objected to, 
but the objection was overruled, and the copy was read. The 
record required to be kept by the collector of the registry of 
ships or vessels, is such a one, that a copy of it, compared with 
the original by a witness who can testify to its being a true copy, 
would be good evidence of the facts it sets forth ; (4 Dallas, 
415.) but 1 have strong doubt whether the copy produced here 
is entitled to be admitted in evidence upon the proof of the 
handwriting of the collector. He is authorized to grant an 
abstract or certificate ; but this accompanies the vessel, and is 
delivered to the owner or master, and it is authenticated un- 
der the seal of the treasury, and the hand of the register of the 
treasury : the collector is not authorized to CTant copies gener- 
ally. Then the rule of law applies, which declares, that when an 
officer is not intrusted to make out a copy, and has no more 
authority than a common (>erson, the copy must be proved in 
the strict and regular mode. {Phillips's Law of Evid, 292.) 
The proof of Mr. Dearborn's handwriting cannot alter the case : 
for if the copy was evidence, as emanating from a person in- 
trusted for that purpose, it would require no other proof; and 
if he is not intrusted by law to give copies, proof of his hand 
would not verify the paper. Besides, here is no proof of the 
signature of the naval officer. 

It would be proper, and it is certainly expected, that the 
Court should pronounce an opinion on the merits of the case 
and it is believed to be one of the first impression. 

The insurers warrant the ship free from loss, by the British, 
or Americans ; but in case of capture or detention by either, the 
usual peace sea risks are to continue. The case occurred of a 
capture by the Britishy and the question is, whether the loss of 
the vessel, or her irreparable condition, arose from a usual sea 
risk during the capture. 
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We have decided, (Robinson v. Marine Ins, Co., 2 Johns. AI.BANY, 
Rep. 89.) that where tne insurance was against sea risks only, -^"^^si, 1817. 
and a deviation from necessity had taken place, the deviation XHOMPso.i 
excused the assured, as well in such a case as where the insur- . ^' 
ance was general. This decision was urged as applicable to 
this case, but it does not seem to me to be so. If, after the 
capture, the ship had been lost by a sea risk, strictly speaking, 
unidoubtedly *the underwriters would be answerable ; but if the [ * 316 ] 
immediate and proximate cause of the loss is attributable to an 
act on the part of the captors, which act, if done by the assured, 
ivoold absolve the insurers from the loss, then I cannot but think 
the insurers would not be Uable. This leads us to the evidence 
in the case ; and I think it perfectly clear, that the loss is attrib- 
utable to the mooring the vessel in a dangerous and exposed 
situation in the bay of Gibraltar, instead of bringing her into 
the harbor. Whilst in that situation, several vessels ran foul of 
her, and she was exceedingly injured. The survey, which has 
heen given in evidence, calculates the expense of repairs ex- 
clusively on injuries received while she was thus exposed ; and 
I think it cannot be doubted, that had the vessel been thus 
moored by the assured, and no capture had intervened, the in- 
surers would not have been liable, on account of the culpable 
negligence of the master. To hold that the defendants are 
answerable, in consequence of an act of the captors, so highly 
culpable and improvident, when the defendants' liability is re- 
stricted to the usual peace sea risks, would, in fact, render them 
responsible for a risk not a peace risk. 

It is manifest to me, that the leaking of the vessel before the 
capture, did not render her innavigable : it is not proved, nor 
can it be pretended, that it did. 

Judgment for the defendants. 



Thompson against Ashton. 

THIS was an action on the case, to which the defendant No custom, or 
pleaded not guilty. The cause was tried before Mr. J. Van "Sfto'thow 
JNess, at the New-Torlc sittings, in November, 1816. thaiihesaic of 

At the trial it was stated, by an agent of the plaintiff, that in ^4iJ**?J,p"ifeI 
November, 1816, he went to the store of the defendant for the a warranty of 
purpose of purchasing crockery ware : that the defendant sold {hai^wiT' °^ 
the witness 46 crates of crockery ware, according to the To recover 
printed catalogue of certain auctioneers, in whose store the ^of ^zn^v 
♦crockery was for sale, which catalogue, the defendant said, r • 317 j 
conformed to the invoice. The witness did not open the crates, the action must 
but after they were sent to the plaintiff, several of them were ^ d^'*'S"'j 
discovered to be bad, consisting of ware of an inferior quality, the warranty. 
That the witness then offered 1% return the whole of the 46 
crates to the defendant, who would not rescind the sale, and 

Vol. XIV 34 965 
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ALBANY, evaded showing the witness the original invoice, but inibrmed 

^^^^!^^J^^ the witness, at one time, that they had been shipped by Cheese- 

Thompsok boroughy and, at another time, said that they were shipped by 

^- « Ashton fy Ingham; and when the witness replied, that in a 

former conversation he had said that Cheeseborough was the 

shipper, the defendant said, that Cheeseborough had shipped 

the crockery to Ashton fy Ingham, from whom tlie defendant 

received it. It did not appear that the defendant had any 

knowledge of the contents of the crates. Other witnesses 

were examined as to the badness of the ware. 

The plaintiff then offered to prove, that it was the custom and 
usage of merchants, in this article, that the purchaser purchas- 
ed, and the seller sold, on the invoices, without opening the 
crates, or examining the ware in the crates ; and that it was the 
uniform understanding, in the city of New- York, in such trans- 
actions, that the exhibition of the invoices amounted to an un- 
dertaking on the part of the seller that the ware was good and 
merchantable. This evidence was objected to by the counsel 
for the defendant, and overruled by the judge. The plaintiff 
then rested his cause; whereupon the defendant's counsel mov- 
ed for a nonsuit, which was granted. 

The case was submitted to the Court without argument. 

Per Curiam, It does not appear, from the case, whether 
the action is founded upon a warranty, or fraud, in the sale of 
the crockery. The plea is stated to have been not guilty, from 
which it would seem that fraud was upon the ground on which 
the action was intended to be supported. But the plaintiff has 
entirely failed in making out fraud. There is some appear- 
ance of contradiction in the account which the defendant gave, 
as to the place where, or the persons from whom, he procured 
the goods ; but nothing which could be considered as making 
out a fraud in the defendant, or charging him with any knowl- 
edge of the quality of the crockery sold to the plaintiff. The 
[ •SIS ] *evidence offered of a usage, or custom, in relation to the sale 
of crockery ware was properly rejected. No custom in the sale 
of any particular description of goods can be admitted to con- 
trol the general rules of law. Such a principle would be ex- 
tremely pernicious in its consequences, and render vague and 
uncertain all the rules of law on the sale of chattels. Besides, 
in this case, the evidence offered was to sho\v a custom that a 
sale under the circumstances of the present case, amounted to 
a warranty. The action, therefore, should have been founded 
on the warranty, and not on the fraud. But the evidence would 
not be admissible under any form of action. The motion to set 
aside the nonsuit must, accordingly, be denied, (a) 

Motion denied. 

(a) Vide Holdtn v. Daken, 4 Johfu. Rn. 421. (Sd ed.) 4SS, n. (a.) Sands 4' CSwr 
V. Taylor Sf LortU, 5 Johns. Rep. 395. 411. (2d ed.) n. (d.) Executors of EverUo « *- 
Afiies, 6 Johns. Rep. 138. 
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ALBANY, 
August, 1817. 

Murray against Bogert and Knesland, survivors of '^-tP^^'"**^ 

^ -mr 1 "I Murray 

Mansfield, deceased. v. 

fioOKRT. 

THIS was an action of assumpsit. The declaration contained Where a party 
the usual money counts, and a count on an insimul computassenu I^n^*,J?coicrfd 
The cause came on for trial, before Mr. Justice Platt^ at the agajost him, for 
N^wYork Bittmp, ia Jum, 1816. ' :i,d~|r„,,t*h 

The counsel for the plaintiff, on opening the cause, stated, a person nut 
that this action was brought to recover money paid by the plain- JSs^jo^nUy iia* 
tiff for the use of the defendants, under the following circum- biewithhimseit. 
stances : The plaintiff, in connection with Kane, Mumford, and {S^^m wSt 
the defendant, Mansfield y in May, 1804, agreed upon an ad- agaia^iuhatpcr- 
venture to the island of St. Domingo, for which purpose one bJJjou? '^^"^"" 
or more vessels were to be purchased and loaded, each party One partner 
paying one fourth of the expense, and the return cargoes, or S^ctnsen^^of 
their proceeds, to be divided in the like proportion. Two ves- the other part- 
sels were accordingly purchased and loaded, and one Forbes ^^ir^^^^l 
was appointed supercargo, to proceed with the vessels, and dis- as partner into 
pose of their cargoes ; and the vessels sailed about the 28th of **•* t^IJ^^q'Tq i 
May, 1804. On the •18th of June, Mansfield sold one half of jj^ action at 
his interest in the concern to the defendants Bogert fy Knee^ law lies by one 
land; and the vessels having arrived in New- York with their JJ^S^' *Tbere 
return cargoes in the month of November, 1804, after the su- there has been 
percargo's commissions had been taken out, and delivered him JJ "Accounts' 
in kind, the residue of the cargo, as far as was practicable, was and promise by 
divided between the several partners ; Mansfield, and Bogert ^ ^^'^^^l 
fy Kneelandj receiving one fourth. The part of the cargoes balance, (a) 
which was not divided, and one of the vessels, were sold, and 
the proceeds distributed in the like manner. The other vessel 
was sent back to St. Domingo, to bring the remainder of the 
proceeds of the outward cargoes, and, on her return, was, with 
her cargo, sold, and a like division was made. The parties 
to the adventure having become indebted to Forbes, for ad- 
vances made, and expenses incurred by him on their account, on 
his presenting his accounts to the plaintiff, Kane, Mumford, and 
Mansfield, objections being made to them, he instituted a suit 
against the plaintiff, Kane, Mumford, and Mansfield, which was 
referred, on the application of the plaintiff in that suit, and a 
balance reported in his favor, and judgment entered up for the 
same. Mansfield had become insolvent, and the plaintiff, Kane, 
and Mumford, were compelled, by threats of an execution, to 
pay the amount of the judgment, which was done by each ad- 
vancing, out of his own funds, one third of the whole sum, 
Mansfield being unable, and Bogert fy Knteland refusing to 
pay ; and this action was brought to recover the proportion due 
from Mansfield, Bogert Sf Kneeland, which had been paid by 
the plaintiff. The plaintiff's counsel, after making this state- 

(a) Weaterle v. EcerUon, 1 WmddPt Rep. 632. 8mUh v. Im^ut, 5 Cow. Rep. €88. 
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ALBANY, ment, oflTered to produce evidence in support of it ; but the de- 

^^^^y!^^ fendant's counsel insisted, that upon the plsuntiiTs opening, it 

MuRKAT appeared to be a demand growing out of a partnership trans- 

V. action, and if recoverable, could not be enforced at law, and 

on that ground moved for a nonsuit The judge was of that 

opinion, and a nonsuit was directed. 

The plaintiff now moved to set aside the nonsuit. 

S. Jones, jun.y and D. B. Ogden, for the plaintiff. This was 
not a partnership, but a joint adventure, in which each party 
was to pay a fourth of the expense, and the return cargoes were 
to be divided between them in the same proportion. To con- 
stitute a partnership, there must be a community of interest as 
to profit and loss. Here the return cargoes were to be divided 
[ * 320 ] ^between the parties concerned, in kind, and each might sell 
his share as he pleased. The parties did, in fact, divide the 
return cargo, in kind, on the wharf where it was landed. There 
may be a joint ownership in goods and chattels, as well as in 
ships, without there being a partnership. There were expenses 
incurred in the joint adventure, to which each person was bound 
to contribute according to his interest, that is, in fourths. Forbes, 
the agent of the parties, might have brought his action against 
the assignees of Mansfield ; and if they could not resist his 
claim, neither can B. &c K. There being, in this case, a com- 
mon liability of all the parties jointly interested, according to 
their respective interests, it is a proper case for contribution. 
1 8 Term Rep, In Metryweather v. JVtran,! an action was brought to recqy- 
^^' er the moiety of damages recovered against two defendarits, 

for a torty the plaintiff having paid the whole. Though it was 
held by Lord Kenyon, that an action for contribution would not 
lie where the former recovery was for a tort, yet it was admitted, 
that it would lie in case the judgment had been on an action of 
1 5 East, 225. assumpsit. In Osborne and another v. Harper,'^ where one of 
three partners, after a dissolution of the partnership, drew a bill 
in the partnership firm, in favor of a person who did not know 
of the dissolution, and who brought an action against all the 
partners, and the other two partners paid tlie amount of the 
judgment, it was held that they might maintain an action against 
the other partner, for the amount so paid by them, in conse- 
6 iVatson an qucncc of his improper act.«^ So where three persons were 
F^^rtkip, assignees of a bankrupt, and two of them paid the solicitor's 
bill, it was held that each might bring his action against the 
I Brand and Other assignee for his proportion of the money so paid.|| In 
cou^9^Bo!r't ^^^ ^**® ^^ fVetmore and Chesebrough v. Baker and another,^ 
Full, 935^' where the parties were jointly concerned in running stage- 
"^9 Johns. Rep. coachcs, the Court held that the defendants were liable in on 
action of anumpsity for a balance of their accounts, which hdd 
been adjusted by their agent ; and that it was not a case of 
partnership, (a) 

(a) Vida Barton v. Hanson and others, 2 Taunt. Rep. 48. 

268 



OP THE STATE OF NEW-YORK. 820 

Bat supposing this to be a partnership, there can be no oc- Albany, 

CBsion to go into a Court of chancery. There is no need of a ^^^^^^Ji^ 
discovery, nor is there any intricacy of accounts. It is a single, Murray 
clear, and uncontested debt. Bookrt. 

^fVeUsj contra. If the defendants were not partners, there [•321 ] 
can be no ground for this suit : it depends on the privity of the 
parties, and of their being jointly and severally responsible for 
the debt. B. if K. were not parties to the judgment ; and 
could not by law have been compelled to pay any part of the 
debt recovered. How can an action be maintained for a con- 
tribution to a judgment, to which the defendants B, Sf K, were 
not parties ? It can only lie on the ground that they were part- 
ners with the others in the original transaction. Can one part- 
ner, by making another person mterested in his share, thereby 
constitute him a partner with the others ? B. fy K. purchased 
o{ Mansfield the one half of his interest in the vessel and cargo: 
owners of vessels are not partners. This was a subcontract^ 
and does not involve B. fy K. in the consequences of partner- 
ship.! They became so far interested in the cargo, which, on t Coope and 
its arrival, was divided among the owners, according to their ^T'auUn^ 
respective interests. If Mansfield had sold to them his whole H, Bi. 37. ' 
interest, it would not have made them partners with Murray, 
Kane, fy Mumford. An action for contribution proceeds on 
the principle of a joint and equal liability for the debt to which 
the defendant is called on to contribute. Now, B^ fy K. were 
not parties to this debt or judgment, nor could they, in any way, 
have been coerced to pay it. On no ground, then, either of 
partnership or joint liability, are they responsible. 

Admitting, however, that a partnership did exist in the origi- 
nal transaction, the plaintiff cannot maintain an action at law 
against his co-partners. One partner cannot sue his co-partner 
at law, except for a balance of account stated between them, 
and an express promise to pay it^ Here was no settlement of % Cauy r. 
accounts between the parties. It was a mere adjustment of the eSSei'* Re^, 
claims of the supercargo on the concern. In Wetinore v. Baker 293. 
fy Swan,^ the parties came together, and appointed a person to J^''^*^* ^' 
adjust their accounts, who struck the balance, and there was an 
implied assumpsit to pay the balance so ascertained. 

If there was any joint concern of J?, fy JT., it was with Mans- 
field, and is to be settled between them. 

Thompson, Ch. J., delivered the opinion of the Court. The 
motion to set aside the nonsuit must be denied. There is no 
principle that can be assumed, under the facts in the case, which 
will sustain the action. It cannot be supported on the princi- 
ple *of contribution. The defendants were not parties to the [ • 322 J 
judgment which Forbes recovered against the plaintiiT and 
others ; nor could they have been made parties. The contract 
upon which Forbes recovered that judgment was made by him, 
with Murray, Kane^ Mumford fy Mansfield. But whether the 
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ALBANY, defendants could have been connected with them in that suit 
^^'J^^ or not is immaterial as it respects the question of contributioa. 
They were not made parties, nor did the defendants in that suit 
plead in abatement, that they ought to have been made parties. 
That judgment, therefore, shows no privity, or joint responsi- 
bility Detween the defendants in that judgment and the defend- 
ants in this suit ; nor do the fects in this case make out a part- 
nership. Admitting that the transaction, as between Murray^ 
KanCy Mumford fy Stamfitld^ was a partnership concern, Mans- 
field could not, by selling out a portion of interest to Bogert fy 
Kneelandj make them partners against the will and consent of 
the other parties. This would be a very dangerous principle 
to admit into the doctrine of partnership. 

Admitting, however, that the defendants were, by the pur 
chase made from Mansfield, constituted partners in the transac- 
tion, another insuperable difficulty arises against maintaining 
the action at law : it is a principle too well settled to be shaken, 
that partners cannot sue each other at common law. There is 
nothing in the case showing a settlement of the partnership ac- 
counts, and balance struck, and a promise by the defendants to 
pay, so as to maintain the action on that ground. In whatever 
point of view, therefore, the case is considered, the plaintiff 
was properly nonsuited, and the present motion must be denied. 

Motion denied, (a) 

(a) Vide Cotoel v. EdwardM, t Bo». St PvU, 268. Deering y, Winchelsea and others, 
t Bo$, li PuiL 270. Wright v. HunUr, 1 East, SO. Peek v. EiUs, 2 Johns. Ch, Ou. . 
{tubprao.) 
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A cauM may be 
removed from a 
CtniTiofcommon 
j^lfns to this 
Court by writ of 
eertiorari, as 
well as by a ha- 
hfos cormu cum 
cafuOf fe. ; and 
the former is the 
proper writ for 
that purpose, in 
actions of ejccl- 
ment,end where 
the defendani is 
not in custody, 
or has not filed 
bail, or endors- 
ed nis appear- 
ance, la) 



^Jackson, ex dem. Kip, against Corlet. 

THIS was an action of ejectment, commenced in the Court 
of Common Pleas, or Mayor's Court of the city of New- York, 
in which common bail was filed, and issue joined ; but before 
any trial or judgment in that Court, a writ of certiorari was 
sued out of this Court, directed to the Court below, allowed, 
filed, and returned in due form. 

The only question submitted to the Court was, whether the 
action could be removed from the Court of Common Pleas to 
this Court by certiorari* 

Per Curiam, There can be no doubt that a writ of certiorari 
may issue, and perform the same office, in every case, as a writ 
of habeas corpus. The statute (1 JR. L» 140.) puts them on 
the same footing, and considers them as equally efficacious in 
the removal of a cause from the Courts of Common Pleas and 
mayor's Courts, into this Court. Indeed, a certiorari is of more 
extensive use ; for a habeas corpus lies only where the defend- 
ant has been arrested, and is in prison, or has been let to bail ; 



S70 



(a) Vide JUoAc v. HaUf b Co»m, 37. 
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or where he has been arrested on process, and endorsed his ai^any, 
appearance on the writ, and where, as in the action of ejectment, ^^^^\}^j^ 
common bail has been filed. In all these cases, the certiorari matter of 
is equally applicable ; and it is exclusively proper, when the Naw Micxkl. 
defendant is not in custody, or has not filed common or special 
bail, or has not endorsed his appearance. 

It is true, that in practice, the writ of certiorari has seldom 
been used. 'This, however, cannot take away the writ, or 
abridge its effect. 

This cause is, therefore, well removed by the certiorari which 
has been issued. 



*In the matter of Nan M ickel, a negro girl. [ • 324 ] 

THIS case came before the Court upon the return to a habeas The owner of 
corpusy directed to Samuel MClalleny who held, and claimed, tul'^itiSi S 
a negro girl, named NatK Mickel, as his slave. i6Ui Jamiary. 

Henry Michael, the owner of the negro girl, by his last will iJ^oiio^JJ^r^ 
and testament, dated the 15th day of January^ 1813, declared nmtmu and 
as follows : " I manumit and give freedom to my negro woman £y*]J^**^ 
Mott, and her daughter Nan, immediately after my decease." man mou, and 
The testator, however, soon after the date of his will, sold Nan ^l^^ ISSSeS 
as a slave to one CooJc^from whom MClallen derived his title, ateiy after mj 
The testator, Michael, afterwards died. The question submit- ^StSor, 'aS^ 
ted to the consideration of the Court, by the consent of parties, ward8,8oidi\^ 
on the facts above stated, was, whether, under these circum- ^dMi^eH 
stances, the negro girl Nan was entitled to her freedom. that the sale of 

theslaire,bythe 

Per Curiam. The sale made by the testator, after making ^*^;, ,7ev' 
his will, was, pro tanto, a revocation of the will. This would ocaUon of hu 
certainly be the operation as to the disposition of any other JJjJJ'^i,/^! 
property owned by him, and there can be no solid reason why tiUedtoher free- 
it should not be so with respect to this wench. It ought to be ^.^f*' **** 
observed, that she is not claimed as a slave for life, but only To render a 
until she is 25 years of age, having been bom sihce July, 1799. feJ3)*"*SlBre 
A will has no effect, or operation, until the death of the testa- moat be some 
tor. No person can claim any right, or interest, under it. It ^ulnrr*deHv- 
is completely under the control and direction of the testator, eredbytbemas* 
Although a manumission of a slave does not rest upon the prin- S-'to some UiiiJl 
ciples of a contract, but is an act of benevolence, sanctioned by person for his 
the statute, and made obligatory, if in writing ; yet such writ- cSjS^^"i£ 
ing ought to pass out of the hands, and from under the control, actofmanumis- 
of the master. In all the cases we have had before us on this *^^' ^'^ 
question, the certificate of the master has either been delivered 
to the slave, or to some third person for his benefit, and the act 
has thereby become consummated. But in the case before us, 
it must be considered as only resting in intention. No act has 

(a) Trortjicoit v. Byert, 5 Cow. Hep. 430 Smith v. Hof, 1 Bid, IT!. Petty r. 
ChA»ty, 19 JohnM. Rep. 63. 
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ALBANY, been done that is binding on the master. We are of opinion^ 

Aagu«, 1817. therefore, that the girl is not entitled to her freedom. 

^^y "* Judgment accordingly. 

Smitb 



[ ♦ 325 ] *Ex parte Calvin Goodell. 

A peremptory TAL CO T moved for a peremptory mandamut to be directed 
JJJ^'gJJ}'' i^ to the clerk of Madison county, commanding him to record a 
•tance, lies (o a deed from Johfi Fiske to Calvin GoodtU. He read an affidavit 
wh? wfu'll^to stating that the deed, which was for certain lands in Madison 
record a deed county, had been duly acknowledged, and the grantor identified 
^hTforthatpul^ ^Y ^® ^^^^ ^^ ^ witncss before a master in chancery, who 
pose, and which endorsed the following certificate on the deed: — ^'^ Stale of 
aSowMH^ JVeuvForfc, Onondaga county, ss. On the 11th day of Apnl, 
by the grantor, 1817, camc before me, John Fiske, the grantor within named, 
certificate 'oTa (identified to my satisfaction, by the oath of Michael Underwood, 
master in chan- to me kuown,) and acknowledged that he had signed, sealed, 
ac^owiedg^^^ and dcliTered the within deed for the us.es and purposes within 
Bent, and proof mentioned.- I allow the same to be recorded. Sanders Van 
of i£e 'mito^ Rensselaer J master in chancery." That the deed, with the cer- 
endoned there- tificato of the master in chancery thereon, had been presented 
^°' to the clerk of Madison county to b^recorded ; but that he 

• refused to record the same. 

To show that a mandamus was the proper remedy in this 
case, Talcot cited Davison v. TTiurston and others, (2 Hen. 
fy Mun. Reports, 132.) and that the acknowledgment was 
sufficient, he cited Jackson, ex dera. Reilly and others, v. X^v- 
ingston, (6 Johns. Rep. 154, 155. 157, 158.) 

He said that the mandamus ought to be peremptory, in the 
first instance, because, on an alternative mandamus, the clerk 
could return no excuse for not recording it ; and if the grantee 
waited the result of an alternative mandamus, his rights, in this 
deed, might be endangered, or entirely lost, by a subsequent 
deed being put on record in the mean time. 

Per Curiam. The acknowledgment of the deed, and the 
certificate of the master, were sufficient. Take your rule. 

Rule granted. 



[ * 326 ] *Clark against Smith. 

whereaspeciai IN BIRROR to the Court of Commou Pleas, of the county 
wbslsUnr* un- ^^ Cayu^a. The defendant in error brought an action of a*- 
rescinded, the sumpstt, m the Court bclow, against the plaintiff in error, and de- 
iMrtv' must *be ^^'^^^^^^ fo"* work and labor, and on a special agreement, by which 
upon the con- he undertook to take charge of the brick yard of the defendant 
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below, the plaintiiT in error, and to make a certain quantity of albanv, 
bricks, for >vhich he was to receive from the defendant below ^^^^!^l}^^ 
SO dollars. The agreement, as set forth in the declaration, clarx 
contained a variety of stipulations which it is not necessary to g ^• 
repeat. 

At the trial of the cause, in the January term, 1815, of the ^^ Bndhe 
Court below, the plaintiff's counsel called witnesses to prove under the com- 
the loss of the written contract, and, in the opinion of the Court, ™®° *^°^.^ * 
failed to prove that fact satisfactorily. The count on the for t£e work and 
special contract was then abandoned, and in support of the ^^^^Jj***JSj! 
common counts a witness was called, who testified that the der the special 
plaintiff had worked in the brick yard of the defendant ; but »g*«««»«n*- («^ 
on being asked by the cx)unsel for the defendant, if there was 
not a written contract between the parties, under which the 
defendant worked, he answered in the affirmative. It was then 
insisted, on the part of the defendant, that the plaintiff ought 
not to be permitted to give evidence of work and labor under 
the common counts, when it appeared that it had been done 
under a written contract, which ought to be produced as the 
better evidence. The Court, however, determined, that the 
plaintiff was entitled to go into evidence of work and labor, 
under the common count, equally as if no special count had 
been laid in the declaration. The defendant excepted to the 
opinion of the Court, and the bill of exceptions was removed 
into this Court by writ of error, and submitted to the Court, 
with reference to the authorities, without argument. 

Per Curiam. The question in this case arises upon a bill of 
exceptions duly taken to the decision of the Court below. 
The declaration in the cause contained the common counts for 
work, *labor, and services, and a count upon a special agree- ^ * 327 ] 
ment in relation to the same services. On the trial, the plaintiffs 
below did not produce the special agreement, but attempted to 
show it was lost, and failing to prove the loss of the agreement, 
the Court permitted him to go into evidence under the general 
counts. This was not admissible ; there was no pretence, on 
the part of the plaintiff, that the special contract was rescinded, 
or that the same was still subsisting and in full force ; nor but 
that the work and services performed, were done under, and in 
pursuance of, the written contract. To allow the plaintiff, 
under such circumstances, to abandon the written contract, 
would be establishing a dangerous principle, by enabling a party, 
at any time, by his own act, to put an end to his contract when 
he was dissatisfied with it. No case has ever gone this length. 
Wherever the special contract is still subsisting, and no act 
done or omitted by the one party which will authorize the other 
to consider the contract rescinded, the remedy must be on the 
special contract : and this principle will be found to run through 

{a) Vide MUUr v. JVatsm, 4 WendtlPs Rep. 267. Fulf^r v. Huhbard, 6 Caw. Rep. 
15. Jewell V. Schro^ppel, 4 Cow. Rfv. 564. Wood v. Edwards, 19 Johns. Rep. !5ai:». 
Robertson v. L^mch, 18 Johns. Rep. 451. 
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ALBANY^ all the cases on this subject. (7 Johm. Rep. 172. 10 JahnM 

^^:!^^^^ Rep. 36. 12 Johns. Rep. 274. 13 Johm. Rep. 94.) Th^ 

Rkad judgment of the Court below must, therefore, be reversed. 

V. 

Pattxrsov. Judgment reversed. 



[ • 323 ] *MoRRis against Brush aiid others. 

under ifcT uH* COLLIER^ in behalf of the plaintiff, moved for treble dam- 

vt«/'(seu ' S6* A^s, and for treble costs in this case, it being an action of trespass 

eh. 56. sec. 29.) for cutting down timber, &c., brought under the 29th section 

down Umbe^ of the act for the amendment of the law, (1 iV. JR. L. 525. 

the pWnUff is gess. 36. ch. 56.) in which the jury had found a verdict for the 

entitled to ^r«ft/« , . ..-« , ' j ^l j 

<M(«asweii as plamtiff, and assessed the damages. 

tiebie damages. The question was, whether the plaintiff was entitled to 
treble costs. 

Per Curiam. The plaintiff is entitled to treble costs^ as well 
as treble damages. 

Motion granted, (a) 

la) Vide 7W« Pr. 9(tt. Sayer <m CotU, 228. Pinfold*9 ease, 10 Co. 116. a. % 
hut. 989. 2 flier. 1048. 1 Cowp. 866^-568. Carth.m.i 

t amUk v. Otutltn^ 5 WmddPs lUf. 81. 1 Cbma, 160. 175. 664. 



Read and others, executors, &c., against Patterson. 

A defendant SAMPSONy for the defendant, moved to set aside the de- 
thM ^ pimd '^"I^i ^^^ ^^ subsequent proceedings in this cause. He read an 
aAer raergiren, affidavit, Stating, that the declaration was served on the defendant, 
Cd^m^dlilu ^^ ^^^ ^^^h of February last; and on the first or second day 
As if 6 days of Marchy the defendant delivered to the plaintiffs a demand of 

for |^ie^adin^?S! ^V^^ ^^ ^^^ X^nexs testamentary, &c. On the 26th of May fol- 
mained luicx- lowing, the attorneys of the plaintiffs delivered to the defendant 
EJS-^'was^S a copy or oyer of the letters testamentary ; and on the I3th of 
manded.ibede- Juue^ the defendants tendered to the plaintiff's attorneys a 
^adSi 6 di^ P'^* ^f ^^^ general issue, which they refused to receive, saying 
r * 329 1 they had, ^sorne days before, entered a default against the de- 
ader oyer u fcudaut for Want of a plea. 

given, {b) 

Henry y contra, objected that the default was regular; that 
the defendant had the same time to plead, after oyer given, as 
t Tidd*t Pr. he had at the time he demanded it.f When the demand of 
m^iwerv! oy^** was made by the defendant in this case, five days only of 
Auatm, 8 Term the time for pleading remained unexpired ; and the plea waa 
X«p.356. jj^^ tendered until 18 days after oyer was given. 

(^) Muikoland v. Van Fim, 8 Cow. Rep. 182. 
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Per Curiam. The default was regularly entered. It can Albany, 
be set aaide only on payment of costs. t^^^l^^ 

Lattimorc 



V. 

Hakskii. 



Fleurot against Ddrand. 

fTEiVn F, for the defendant, moved for judffment as in case of ^^J^ piainUff 
nan pro«.» on the ground that the plaintiff had not delivered the HvSTul'tbe de- 
parttculars of his demand, pursuant to the order made and served ^^^^ ^'T' 
on him, by the defendcmt, for that purpose. maod^^purouMt 

2^ to an order for 

JjUfTj contra* that purpose, 

the defendant in 

Per Curiam. There appears to be no established rule of entiUwJtomove 
practice in this respect. As the particulars of the plaintifTs m^JToC^l^ 
demand may be deemed as part of his declaration, we think it p^of- 
the proper course for the defendant to move for judgment, as 
in case of non pros*, for want of the bill of particulars, as he 
might have done for want of a declaration. We, therefcnre, ' 
grant the rule that the plaintiff furnish to the defendant tke 
particulars of his demand, in twenty days, or that a judgment 
oi non pros, be entered. 

Rule granted. 



*Lattimore and others against Harsen. [ * 330 ] 

THIS was a motion to set aside the report of referees. It a release by 
appeared from the affidavits, which were read, that the plain- [J^if ^JJlJ'**^ 
tiffs entered into an agreement under seal, dated the 14th of to a contract 
November y 1815, with Jacob Harsen, and the defendant Come- S^3b,„"^^^ 
lius HarseUy by which the former, in consideration of the sum work, liom a 
of 900 dollars, agreed to open a cartway in Seventieth street, 22S*'5^'^uSr 
in the city oi NeuyYork^ the dimensions and manner of which agreement, 
were stated in the agreement, and bound themselves, under the JUSy^of&pw* 
penalty of 250 dollars, to a performance on their part. Some Ues of the other 
time after the plaintiffs entered upon the performance, they be- ^^iJere'^'^Jhe 
came dissatisfied with their agreement, and determine^ to leave piainUfis nad 
off the work, when the defendant, by parol, released them from JJiScmcnt^un" 
their covenant, and promised them tiiat if they would go on der seal, to per- 
and complete the work, and find materials, he would pay them |^ under* a 
for their labor by the day. The plaintiffs had received more penalty, and 
than the sum stipulated to be paid to them by the original JlJcSiSf bytS 
agreement. The action was brought for the work and labor, defendant, by 

parol, from a 
farther performance under the agreement, but who promised them that if they would go on ana complete 
the worii, he would pay them for thmr labor by the aay, it was held that as tbe plaintifls might have released 
themselves from the agreement b^ incurring the penalty, there waa a sufficient oonsideratioo for the promise 
of the defendant, and Uiat the plamtilTs migm recover under the stibstituted agreement (a) 

(a) Orttn v. OrttMf 9 Coietn*9 Rtp, 46. Dtarbcm v. Cro««, 7 Cow. Rej^ 48. Jaekton r. ^aeihoutef 1 
iTMs. tUp, ISS 
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ALBANY, and materials found by the plaintifis, under the subsequent ar 

Angttit, 1817. fangement, and the referees reported the sum of 400 dollars 

Calowsu <uid 5 cents, in favor of the plaintiffs. 
^ ^* . The case was submitted to the Court without argument. 

Blahcbard. p^^ Curiam. The only question that can arise in the case 
is, whether there was evidence of a contract between the plain- 
tiff and the present defendant, to perform the services for which 
this suit is brought. From the evidence, it appears that a 
written contract had been entered into between the plaintiff 
and the defendant, together with his father, Jacob HarseUy for 
the performance of the same work ; and that, after some part 
of it was done, the plaintiffs became dissatisfied with their con- 
tract, and determined to abandon it. The defendant then 
agreed, if they would go on and complete the work, he would 
pay them by the day for such service, and the materials found, 
without reference to the written contract. 

[ * 331 ] ""This is the allegation on the part of the plaintiffs, and which 

the evidence' will very fairly support. If the contract is made 
out, there can be no reason why it should not be considered 
binding on the defendant. By the former contract, the plain- 
tiffs subjected themselves to a certain penalty for the non fulfil- 
ment, and if they chose to incur this penalty, they had a right 
to do so, and notice of such intention was given to the defend- 
ant, upon which he entered into the new arrangement. Here 
was a sufficient consideration for this promise ; all payments 
made on the former contract have been allowed, and perfect 
justice appears to have been done by the referees, and no rules 
or principles of law have been infiringed. The motion to set 
aside the report, therefore, ought to be denied. 

Motion denied. 



Caldwell against Blanchard and Blanchard. 

VVberaacause VAN WYCK, for the pluntiff, moved for a rule to set aside 

thii"court by ^^^ ^^^^^ "*«^ ^y ^^^ recorder of the city of JVetr- York, stlay- 
habea* corpus, iniT proceedings in the cause. 

ST^^f '^'t ^' ^* Radcliff, for the defendants, moved to vacate the ex- 
must put in «;«• ception entered on the bail piece filed in this cause, and that 
retura^of" tbe ^^^ plaintiff file security for costs, and pay the costs of this ap- 

habeaicorj^'m plicatiou. 
this Court, in the 

samemanneras From the affidavits read, it appeared that the suit, which was 
iieen^ originally an action of trover, was originally commenced in the Mayor's 
commenced Court of the city of Ntw- York, in which the plaintiff did not 
coSion&aSo^ require the defendants to put in special bail. As the jury were 
ly ^dbeenfiied about to be swom for the trial of the cause, in the Court below, 
fow.^ ^ * the defendant filed a writ of habeas corpus^ and removed the 
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cause to this Court Od the return of the writ of habeas corpus Albany, 
here, *the plaiutiff entered a rule that the defendants appear ^^^^\J!^^ 
in 20 days, or that a procedendo issue. The defendants ac- caldwkll 
cordingly filed special bail, consisting of one real and one d ^' ^ 
nominal person ; and the plaintiff entered an exception to the itlScHk^f), 
sufficiency of the bail piece. r * 332 J 

Raddiff said, it would be of no use to set aside the record- 
er's order, as it, of course, must cease, or be disposed of, this 
term. That as special bail was not required in the Court be- 
low, the plaintiJBT was entitled only to common bail in this Court ; 
that the rule of practice was, that if the bail, in the Court be- 
low, became bail in this Court, the plaintiff must take them ; 
and that he is not entitled to any other, or better bail, than 
was given in the Court below, Tiddf lays down the rule to be, ^^^' ^' 
that '< when the defendant is not in actual custody, at the return 
of the certiorari or habeas corpus, he must put in bail, if called 
upon, in the Court above^ which bail is either commony or special^ 
as in the Court below." 

The defendants are entitled to security for costs on account 
of the insolvency of the plaintiff. 

Van Wycky contra. 

Thompson, Ch. J. The defendants waited until the action 
was called for trial, in the Court below, before they removed 
the cause. Delay is, generally, the object of defendants in the 
removal of causes by habeas corpus. They are not, therefore, 
entitled to favor. 

On the removal of a cause from a Court of common pleas, by 
habeas corpus, to this Court, the plaintiff must begin de novo, (a) 
The proceedings are not continued from the inferior Court ; it 
is a new suit, and the plaintiff is entitled to bail in the same 
manner as if the suit had been originally commenced here, and 
without any reference to the proceedings in the Court below. 
The motion to vacate the exception entered on the bail piece 
ought, therefore, to be denied ; the plaintiffs, however, should 
be allowed 20 days to perfect bail in this Court. As to the 
other branch of the defendant's motion, the plaintiff must file 
security *for costs, and until that is done all further proceedings [ * 333 ] 
must be stayed. 

Yates, J., and Platt, J., were of the same opinion. 

Spencer, J., said, he supposed the practice in the Court 
of K. B. and in this Court to be, that the bail, on the habeas 
corpus, was to be either common or special, as in the Court 
below ; and that if common bail was filed in the common pleas, 

{a) Vide Vos^rgh v RogertjS Johns. Rep, 91. NiagaraBank v. BtCraehn, 18 Johfu, 
SUp, 4»3. And tee 12 /(/.IdS. 19 U, 126. 
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ALBAOT, it was sufficient in this Court. It was immaterial, however, in 
^^a^^J!^ his opinion, how the practice was settled, provided the rule was 
DxLATKKoiis established ; he should, therefore, concur in the rule as stated 

Van Ness, J., was of the same opinion, and concurred for 
the same reason. 

Rule accordingly. 



Delavergne CLgainst Noxon and others, overseers of 
the poor of the town of Poughkeepsie. 

A bastard child BY an Order of two justices of the peace of the county of 

tow^'^where'u DutchesSj residing in Poughkeepsie, made the 9th of January 

was bom, until last, upou the complaint of the overseers of the poor of the town 

ttei5Su*for*1t- ^f Pavghkeepaief the plaintiff was adjudged to be the putative 

•eic and the jus- father of a certain bastard child, born of the body of Eliza 

towi maymake Carpenter ^ and was ordered to pay to the overseers 25 dollars 

an order for for the lying-in of the said ISiza Carpenter, and the maintenance 

maSniMiancer*' ^^ ^^^ ^^^^ ^^ ^® ^*'"® ^^ making the order, including costs, 
aithou^ the le- and the sum of sixty and a half cents, weekly, as long as the 
frthe rootheT^ child should continue chargeable. From this order the plaintiff 
eiMwhere. (a) appealed to the general sessions of the peace of the county of 
[ * 334 1 Dutchess^ and at *the trial of the appeal, the only evidence given 
where^bey are ^*^ Xh^XoiEliza Carpenter, who testified as to the time of the 
born in, prima birth of the child, and that the plaintiff was the father ; that she 
ment' of leiHilI ^^^®^ ^^^^ ^^^ mother in the town oi Poughkeepsie ; that she had 
mate children, resided there a year or more, previous to the month of November 
^^y^JH^X '^^*' when the child was born, and that she herself was born in 
are is diacorer- the town of New-Marlborough, in Ubter county. Upon this 
cd. (*) evidence the Court below confirmed the order with costs. The 

case was submitted to the Court without argument. 

Per Curiam, This case arises upon an order made out 
affainst the appellant, for the maintenance of »a bastard child, 
oi whom he is charged to be the putative father. The bastard 
child was born in the town of Poughkeepsie, where the mother 
had lived for more than a year, with her mother, neither of 
whom, from any thing that appears, had gained a settlement in 
the town of Poughkeepsie. The mother of the bastard child 
was born in New-Marlborough, in Ulster county. 

It is contended, on the part of the appellant, that the mother 
must be removed to UUter county, and the order be made out 

la) Contra. Overaeen of Canajdharie v. Overteers qfJohuton, VJ Johu. Rtp. 41. 

m Vide Overmen of Verwm v. Overseer* of 9mUkviiU, 17 Jehu, Rep. 89. Adamt 
T. OakSf SO Johne. Rep. 28S. Overeeere o/Nuhttfuma v. Overeeere qfAlottny, 2 Cowen' 
Rep, 637. Bern v. Ajmmt, 6 Cowen, 43S. 
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there ; that the town of PougKkeepne cannot be chargeable Albany, 
with the maintenance of the b^tard child ; and that, of course, August, I8i7. 
no order can be made by the justices of DiUcheas county, dilavibovi 
Thb is a mistake. The place of settlement of the bastard child ^* ' 

is where it was bom ; for the bastard, not having any legal par- ^^^<*** 
ents, cannot be referred to their settlement. The place where 
the child is born \Bj prima facie, the setUement of legitimate 
children. It is Only so, however, until the settlement to which 
such child is entitled by parentage, is discovered. But this 
rule does not apply to bastard children. The settlement of 
such children is where they are bom, until they gain a settle- 
ment for themselves. And, besides, by the first section of the act • 
for the relief of towns firom the maintenance of basted children, 
(1 R. L. 306.) the justices of the town where the iMistard child 
ui born, are expressly authorized to make an order for the relief 
of the town. The order of the sessions must, therefore, be 
affirmed. 

Order of sessions affirmed. 



END Of AUGUST TEBM. 
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Jackson, ex dem. Van Dyke and certain Oneida Indians, 

against Reynolds. 

TheUhjMir^ IN this, and several other causes, in which Indians alone 
ud^oc^i^ were the lessors, a motion was made by the defendant to strike 
imfMfit can me out the demises of the Indian lessors in this case, and in the 
edon!jb/Seir Other cases to Set aside the proceedings for irregularity, with 
•ttornev «om- costs, to be paid by the attorney of the plaintiff. 

^noam'truus Cady, for the defendant, contended, that by the act relative 
act (S«n. 36. to the different tribes and nations of Indians^ within this state, 
ch.9ls.i7.) ^g^gg 3g ch. 92. s. 1. 2. 27. 2 N. R. L. 153.J the Indians, 
called Stockbridgey Brotkertown, and Oneida Indians^ could 
enter into no contract whatever, nor sue or be sued, except in 
the manner prescribed by the act, or without the name of the 
attorney-general, or of the person commissioned as their 
attorney, under the 27th section of the act. 

Van Vechten, and Silly contra. 

Spencer, J., delivered the opinion of the Court. A motion 
has been made in this case, and several others, to strike out the 
[ * 336 ] ^names of the Indian lessors ; and in the cases where they are 
sole lessors, to stay the proceedings indefinitely. 

The motion is founded on the principle, that the legislature 
(2 N. R. L. 153.) have inhibited all persons from suing or 
maintaining an action on contract, against any Indian residing 
on lands reserved to the Oneida Indiansy under the penalty of 
treble costs ; and that by the 27th section of the same act, the 
governor and council of appointment are required to appoint 
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ftnd commission a person, learned in the law, to be the attorney new- york, 
of the Brothertatonf Oneida and Stockbridge Indians, making ^^'^'f ^^^^' 
it his duty, from time to time, to advise and direct the said ^"^I^^^I^lT^ 
BtdianSi in controversies among themselves, and with any other v. 

Eerson ; and to defend all actions brought against any of them '"oli>*' 
y white persons; and to commence and prosecute all such 
actions for them, or any of ihem^ as he may find necessary and 
proper ; and in the prosecution or defence of any such actions, 
such attorney is required to observe and pursue such advice 
and directions as shall be given him, by the superintendents, or 
person administering the government. 

Another part of the same statute renders it a public offence, 
and subjects the part^ guilty to a forfeiture of 250 dollars, 
and to be further punished by fine and imprisonment, to pur- 
chai^ any lands of any Indian residing within this state, or 
to make any contract with any Indian for or concerning the 
sale of any lands. 

In the exposition of these enactments, we have considered 
the legislature to have declared those Indians incapable of con* 
tracting ; and if they cannot make a valid contract for the sale 
of their individual lands, if they are not amenable to the law upon 
any of their contracts, and if, upon these hypotheses, the govern- 
ment has taken them under its protection, and authorized the ap- 
pointment of an attorney to prosecute and defend all actions 
brooghtbyoragainstany of them, it cannot be doubted that the ^ 
only way in which the intention of the legislature can be effec- 
tuated, is to construe the statute as confiding to their attorney the 
exclusive right to prosecute and defend all actions by or agsinst 
any of the Indians , whose interests are committed to him. 

The power of the legislature to restrain these Indians from 
suing or being defended, except exclusively by the attorney ap- 
pointed for them, is as unquestionable as is the right to prevent 
them from alienating their lands, or declaring them disqualified 
*from contracting. Indeed, assuming that they are incapa- [ * 337 | 
citated, from their mental debasement, to sell their individual 
lands, or to contract, it would seem essentially just and proper 
to provide for them a person learned in the law, to manage their 
suits, and who should be under the control, and subject to the ad- 
vice, and amenable to some superior for the fidelity of his conduct. 

If these Indians are left at liberty to employ any attorney they 
please, that part of the act which gives the executive the power 
of advising and directing their attorney is defeated ; inasmuch 
as an attorney not specially appointed for them, is not bound 
to pursue any such advice or direction, and may disregard it, 
iNrithout incurring any responsibility. 

It is desirable, as regards the rest of the communitv, that 
the right should be considered exclusive, and it is equally im- 
portant to the Lulians themselves ; because, if lefl at liberty to 
resort to any attorney they please, they may be involved in 
ruinous litigation ; and they may too carelessly vex those against 
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NEW- YORK, whom thej may have resentmenti. I would not be undenrtood 

^^^!^^^Ji^ a« speaking disparagingly of a profession, not only useful, but 

ScoFiLLs learned and upright, but it would be too much to believe, how- 

V. ever honorable, in general, it may be, that it contains no on- 

worthy members. 

The facts are undisputed, that these suits have been brought, 
not in the name, nor with the sanction of the attorney for the 
Indians ; and that the Indian lessors are Oneida Indians. It 
is true that their attorney has since sanctioned these suits, and 
given his assent to their prosecution. This will not do : they 
must be prosecuted in his name. Considering, however, that 
the suits are brought, and have proceeded to issue, the Court 
will allow them to be prosecuteid still, on condition that the 
attorney for the Indians be substituted in the stead of the pres- 
ent attorney. 

Rule accordingly. 



[ ♦ 338 ] *ScoviLLE against Canfield. 

Anactoftheie- THIS was an actiou of assumpsit. The declaration con- 
fiatr^^Cfl!!^ tained a count on a judgment for 488 dollars and 32 cents, re- 
neeiicut prohib- covered by the plaintiff against the defendant, in the Superior 
JISoJi! iba^pSI! Court of the state of Connecticut, holden at Litchfield , in Feb- 
chaM of uy ruarvy 1815. It also contained a count on an insimul compur 
by an attoroey tossentj and the commou money counts. 

j>r couuMJjor at The defendant pleaded, 1. The general issue; and, 2. A 
uiy.'sherlfi', Cr specidl plea to the count on the judgment, stating, that by the 
constable/ ex- first scctjon oftau act of the legislature of the state of Connect- 
l^!l^d'^ icut, passed in 1809, entitled, " An act to prevent unlawfiu 
vide« that in maintenance y'^ it is enacted, as follows : " that no attornev or 
pimntifr'sbai/b! Counsellor at law, sheriff, deputy-sheriff, or constable, shall, 
DODMiited, if it directly, or indirectly, buy, or be, in any way or manner, in- 
jpon a X«e% terestcd, in buying any bond, bill, promissory writing, book 
action purchas- debt, or Other chose in action, unless in payment for estate, 
The \^ea^oh\^ either real or personal, or for services rendered, or for a debt 
»»*»"*«• In .* or debts antecedently contracted, without intent to evade or 
thu steac on*a violate this act, on pain of forfeiting a sum equal to the amount 

jud^ent ren- 
dered in Cormectieut, a plea that the jud^^ent had been purchafcd by A. B., a contlable of the town of 
Shanm in the state of ConnectinU, contrary to tbe provisions of the act, and was prosecuted in the naoie 
of the plainttflf, but for the l>enefit of A, B,^ is not a bar ; because, admitting that full effect is to be 
given, here, to that statute, still it does not extinguish or invalidate tbe debt assigned, and tbe plaintiiT, 
on being nonsuited, is not prevented, after disaffirming the sale, from bringivg a new toit ; bat, as tbe slat* 
ute, without affectinr tbe validity of tbe debt, operates only on tbe remedy, and makes tbe assignment pe- 
nal, the doctrine of tbe lex loci does not apply, (a) 

Justice is to be administered in our CourU according to our own laws and fonns of proceeding, altboogh 
the action be founded on a contract made in another state or eoimtiy: the Ux loci applying only to the 
construction and effect of the contract 

A penal law is strictly local, and cannot have any operalion beyond lye jeradieiioii of the ceantrj 
where it was enacted, {b) 

In) Vide Andrews v. Herrick, 4 Cow. Rep. BOB. Note {a) p. 610. 

[b) Vide Van Schaick v. Edwards, S Johm. Com, 305. De WU/ v. Johntom, 10 Wheat. S67. Km 
Reimtdyk v. Kane. 1 Galtis. 371. r 
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of the bond, bill, promissory writing, book debt, or other chose new-york, 
in action so unlawfully bought, to be recovered, in any proper ^^^^^\J^ 
action, by any person who may sue for the same before any scotillk 
proper Ck>urt, or by complaint or information of any informing ^^ ^• 
officer : Provided, that this act shall not be construed to pro- 
hibit the buying of any bill of exchange, draft, or other chose 
in action purchased for the purpose of remittance, and not to 
evade this act.'' That by the second section of the said act 
it is further enacted, as follows : " That it shall be lawful for 
any defendant, in any suit brought on any bond, bill, promis- 
8ory writing, or other chose in action, to file his motion before 
any city Court, assistant, or justice of the peace, at the time of 
his appearance ; and if before any Court of common pleas, on 
the second day of the session thereof, alleging that *he verily [ ^ 339 ] 
believes that the bond, bill, promissory writing, book debt, or 
other chose in action, hath been bought contrary to the pro- 
Tisions of this act, and praying the Court, assistant, or justice, 
to inquire into the truth thereof, by common law proof, or by 
the oath of the plaintiff, if a resident within this state, or by 
the oath of the attorney in such suit, if a resident without this 
state, which the Court, assistant, or justice, is hereby author- 
ized to do ; and if the plaintiff or attorney, in the cases afore- 
said, shall refuse to disclose, on oath, regarding the facts alleged 
in such motion, or if, on such disclosure, it shall appear that 
such bond, bill, promissory writing, book debt, or other chose 
in action, hath been bought in violation of this act, the plain- 
tiff shall be nonsuited." The plea further stated, that at the 
time the judgment was rendered against the defendant, he was 
an inhabitant of the state of Connecticut^ and that the plaintiff 
then was, and ever since had been, an inhabitant of that state : 
that on the 1st of Aprils 1816, before the commencement of 
this suit, at Sharcm^ in the said state, one Amos Beecher^ an 
inhabitant of Sharqn^ bought the judgment of the plaintiff, and 
all his interest therein ; that this suit is prosecuted by Beecher 
in the name of the plaintiff, but for his own use ; that Beecher 
was, at the time of purchasing the judgment, and still is, a con- 
stable in and for the town of Sharojiy in the state of Connecti^ 
cuty duly and legally appointed, and that the judgment was 
bought by Beecher while he was constable as aforesaid, con- 
trary to the intent and meaning of the said act, and not in pay- 
ment for estate either real or personal, &c., but to prosecute a 
suit thereon against the defendant, in the name of the plaintiff, 
for his own use and benefit. 
To this plea there was a general demurrer, and joinder. 

Sicifiy in support of the demurrer. 

F. Haggles, contra. He cited 3 Johns. Rep. 263. 1 Johns. 
Cos. 411. 12 Johns. Rep. 343. a (fines' s Ckts. in Error, 322. 

Spencer, J., delivered the opinion of the Court. (After 
4tating the pleadings.) 
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V. 

Lord. 

[ * 340 ] 



NEW. YORK, The plea cannot be sustained. Were we to give full effect 
^^^^^^^^fj^^ to the statute, and consider it as attaching on the debt assigned. 
Brill ^^ could not say that the assignment extinguished, or even in- 
validated, *the original judgment. The act pleaded contains 
nothing which, in any way, impairs the force and effect of the 
debt or chose in action assigned ; the penalty inflicted operates 
merely on the person offending against the act, by buying ; it 
could not be the intention of the legislature to annihilate the 
debt assigned. This is rendered very manifest, when it is 
noticed that the effect of its being proved or admitted that the 
buying the chose in action was in contravention of the act, is 
that the plaintiff* shall be nonsuited ; this not being a bar to 
another suit, the parties, even in Connecticut, might disaffirm 
the contract of sale, and then a new suit might be maintained 
for the debt before assigned. 

But there is a greater difficulty still ; although we notice the 
lex loci, in construing and giving effect to the contract between 
the parties, we must administer justice to them, according to 
our laws, and the forms prescribed by our legislature, or the 
usages of our Courts of justice. This principle was distinctly 
recognized and adopted in the case of Lodge v. Phelps, (i 
Johns. Cas. 139.) and in Ruggles v. Keeler, (3 Johns. Rep. 
263.) That part of the statute of Connecticut set fortti in the 
plea, which, under certain circumstances, authorizes their 
Courts to nonsuit the plaintiff, if it shall appear that the chose 
in action has been bought contrary to its provisions, was not 
addressed to the Courts of other states ; and had it been so, it 
would have been nugatory and unavailing. 

There is another decisive answer, as regards the act pleaded. 
The plea admits the validity of the judgment declared on, and 
we are called on by the defendant not to apply the lex loci in 
the construction of the contract ; but we are required to give 
effect to a law which inflicts a penalty for acquiring a right to 
a chose in action. The defendant cannot take advantage of. 
nor expect this Court to enforce, the criminal laws of another 
state. The penal acts of one state can have no operation in 
another state. Penal laws are strictly local, and affect nothing 
more than they can reach. (I H. BL 135. Folioi v. Ogden^ 
Cowp. 343.) 

Judgment for the plaintiff*. 



[ * 341 ] 



A justice hu 
some discretion 
in granting an 
adjournment on 
the application 
of a aefendant, 
in order to ena- 



* Brill against Lord. 

IN ERROR, on certiorari to a justice's Court. 

The defendant in error, who was plaintiff* in the Court below, 
brought an action against the plaintiff* in error, and declared 
for a reward offered for a horse stolen from the defendant be- 
low, and for services rendered, and money expended in obtaining 
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the horse. After issue joined, the cause was adjoiurned, by con« new-york, 
sent, to another day, and at that day, after the parties had ap- ^^^^^;^^^J^- 
peaied, and the jury were called, though not sworn, the defend- butlkr 
ant below, by his agent or attorney, requested an adjournment ^• 
again, on account of the absence of a material witness, and 
offered to make oath and give security, according to the act. *>'• *"" .'• p^ 
Upon this the plaintiff proposed to admit what was expected to an^if ibe'^?ani' 
be proved by the absent witness, which being acceded to, the ^ ^^ ■**"»** 
admission was reduced to writing in the justice's book. The pected to ^ 
agent afterwards required some other admission, but the justice, v^^^ ^x ^ 
thinking it was unreasonable, and that the object was delay, re- ihe^° adjoim- 
fiised an adjournment ; the cause proceeded to trial, and a ver- '"/^Ll"^^ ^ 
diet was found for the plaintiff beloW, the defendant in error. "^AAersuehad- 

DiMions have 

Per Curiam, The evidence before the jury would not war- been offered by 
rant the conclusion of any imposition having been practised Ictfp^^^bj^e 
upon the defendant, in procuring the advertisement offering the defendant, the 
reward ; but independently of this, the proof showed services SaSLi " irom 
performed, sufficient to support the judgment, and the only u^ing an ad- 
question in the case is, whether the justice erred in not granting i^i^^hL to 
a second adjournment. We think that he did not. The object procure the te«- 
of the adjournment, as avowed, was to procure the testimony of i3e ^ ^tnoik 
a certain witness ; and the plaintiff offered to admit, and did {<*) 
admit, what it was alleged the witness would prove. This was, 
at first, accepted by the defendant, but, afterwards, other claims 
were set up, which convinced the justice that delay was the 
object. The justice must have the right of exercising some 
discretion on this subject. The act {I 5f. R, L, 389.) requires 
him to postpone the trial for such reasonable time as will enable 
the defendant to procure testimony or witnesses. If the plain- 
tiff will admit the testimony, no time can be wanted for that 
purpose ; besides, •in this case, the defendant had agreed to go l 342 J 
to trial upon such admissions, and he ought not, afterwards, to 
be permitted t6 violate such agreement. The claim to an ad- 
journment must be deemed to have been waived : the judgment 
must be affirmed. 

Judgment affirmed. 

(a) Vide T%t People v. Vermilyea, 7 Cow, Rep, 369. 400. 



Butler against Kelset. 

THIS was an action of slander, in which there was a default ^ ^'^ISJiS 
entered for want of a plea ; and the plaintiff gave notice of with hu wit- 
executing a writ of inquiry of damages, before the sheriff; and SJ^^OTnoUce 
the defendant attended at the time and place appointed, pursu- of executing a 
ant to the notice, with his witnesses. After waiting a consider- J'^'„S!Jdto8i 
able time, the plaintiff did not appear or proceed in the inquiry, co$u, if tho * 

plaintiff dort 
not mpptmr, or the writ is not execated. 
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NEW-TORR., and the sheriff told the defendant, that the writ would not be 
^^i^J^;^ executed. 

CoTTov'jikv- Bloom now moved, that the plaintiff pay to the defendant his 
vpACTomr costs of attending before the sheriff, pursuant to the notice, and 
Davis. ^ <^<>^ ^^ ^^ application. 

•P* jRtig^&#, contra. 

Per Curiam. Rule granted. 



Tallmadoe against Stockholm and another. 

A default for THIS was an action for a libeL After the declaration and 
wm ^dwTyi^'be '"'® ^^ plead had been served, the defendants obtained an order 
set aside, on for enlarging the time of pleading to the 20th of Stptember 
payment of |^| and no plea having been put within the time limited by 
I *>;^ J . *the order, the plaintiff entered the de&ult of the defendants, 

trial lias been Bloomj for the defendants, now moved to set aside the de- 
'^^ fiiult, and to enlarge the time for pleading. He read an affidavit, 

stating the reason why no plea had yet been put in ; that the 
venue was laid in the county of Dutehesiy and no trial was lost, 
as the next circuit in that county could not be held before 
April next 

Swifts contra. 

Per Curiam. We have, from time to time, gradually re- 
laxed the practice, as to setting aside a default for want of a 
plea; we have now come to the general rule that a default 
for want of a plea, though regularly entered, will be set aside, 
in every case, on the payment of costs, where there is an affi- 
davit of merits, and no trial has been lost. The payment of 
costs is a sufficient penalty on the defendant for neglecting to 
plead. We grant the motion, therefore, on payment of costs. 

Rule granted, (a) 

(a) Vide XteocNport w. Ferrit, 6 Johu, Rtp, 131. Tidd*9 Pr, fiOS. 



The Dutchess Cotton Manufactory againsf Davis, 

J*he'dtr!jf BLOOM, for the defendant, moved to set aside the de&ult 
New'York^e., entered in this cause, for want of a plea. 
j^a«r"of"ihU '^^^ defendant was served with a notice of the rule to plead 
CoSn, may in this cause, which expired the 15th of Augutt last ; on the 13th 

(pwit an order 

m term time, as well 9» in vaealion, for «nlarguif the lime to declare or to plead. 
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of Atiput, he obtained an order of the recorder of the city of new-york, 
Neic' Yorky enlarging the time to plead to the 10th of September^ ^^I^S^^li^ 
which was duly served on the pluntiffs' attorney, on the 16th of shdltts 
jiugust. The plaintiffs' attorney, supposing that the recorder 
had no authority to grant such order, in term time, and that it 
was, therefore, of no effect, entered the default of the defend- 
ant, for want of a plea, on the 18th of August. 

Hi appeared that on a demurrer in this cause, the Court gave [ * 344 | 
judgment, on the 15th of August ^ for the plaintiffs, with leave 
to the defendant to plead instanter^ and take short notice of * 
trial for the next circuit in Dutchess county ; and that a circuit 
had been appointed to be held in that county on the 25th of Avr- 
gust. On the 16th of August^ the plaintiffs' attorney served a 
copy of the rule for judgment on the demurrer, on the defend- 
ant's attorney, and informed him, that not considering the order 
of the recorder, enlarging the time to plead, as correct, he should 
not observe it, but though the time for pleading had expired, he 
would accept a plea, if delivered in four days, and the defend- 
ant would take short notice of trial, for the circuit on the 25th 
of August. Not receiving any answer to his proposal, the plain- 
tiff' attorney entered the default of the defendant*, for want of 
a plea, on the 18th of August. On the 10th of September ^ the 
defendant's attorney tendered the plea of the general issue, with 
notice of set-off, to the plaintiffs' attorney, which he refused to 
accept There was an affidavit of merits on the part of the 
defendant. 

Rugglesy for the plaintiffs. 

Per Curiam. The words of the Vlllth Rule of April term, 
1796, seem to import, that an order for time to declare or to 
plead, cannot be granted by a judge^ in term^ but that applica- 
tion must be made to the Court. The practice, however, is 
otherwise, and the judges have been so long in the habit of 
granting these orders, in term time, as well as in vacation, at 
Uieir chambers, that we must adopt it as the settled construc- 
tion qf the rule. The practice, no doubt, has grown up from a 
sense of its convenience, and we see no good reason to alter it. 
The recorder of Neu^ York^ being, by statute, ex officio j a com- 
missioner, vested with the same power as a judge of this Court, 
in regard to all acts which may be done, at his chambers, or out 
of Court, his order to enlarge the time for pleading, in this 
case, must be deemed equally valid. The motion to set aside 
the deftult is, therefore, granted, but without costs on either side. 

Rule granted. 



•Shdltys against Owens. [*8451 

MARCT^ for the defendant, moved to set aside the inquest 7^^*^^^ 
taken in this cause for irregularity, on an affidaTtt of merits. taidaN(i,uia« 
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NEW. YORK, He read an affidavit, also, stating that the replication in the 
October, 1817. cause, tendering an issue to the country, was served on the de- 
^"^Fmc^^ fendant's attorney, on the 13th of August last, and a notice of 
V. trial for the Montgomery circuit, to be held on the first day of 

ozixR. September^ was served at the same time. The defendant not 
mm^er add<^ appearing, an inquest was taken by default, on the first day of 

he may^ad tho cirCuit. 

^.« *•"** Jj?' It appeared that a similiter was added to the replication 
a'tei'y, *wiUioat wheu it was served, and that the cause was noticed for trial as 
wajiingrsodays: an iuquest. 

A party hai * 

out a wiSutiLj^ Johnson^ contra. 

iay^r^to^avo^ P^r Curiam. We decided, at the last term, that the plaintiff, 

be"do '^ t^ ^^^^ ^^ '^®"® ^^ tendered to the country, and a joinder, is not 

/!(/«, for the pur- obliged to Wait 20 days, before giving notice of trial, to see 

i>o«c of demur- whether the defendant will demur, or not ; but he may imroe- 

"^* diately notice the cau^e for trial, at the peril, however, of the 

defendant's putting in a demurrer, honafidty within the 20 days. 

The practice of striking out the similiter^ merely for delay, or 

to avoid a circuit, is a fraud on the IXth Rule of April term, 

1796. The intention of that rule Was merely to give the {mrty 

an opportunity of demurring to the plea, for which purpose only 

he may, bona fide^ strike out the similiter. The plaintiff was 

regular; but as there is an affidavit of merits, we grant the rule 

to set aside the default, on payment of all the costs. 

Rule granted. 



[ • 346 ] ^Peck against Hozier and Mulock. 

A Derson who THE defendants, at BarbadotSy drew two bills of exchange 
rerted*in"aiioth- ^" England, whlch were endorsed by the plaintiff, and returned 
er state, and protested for non-paymcut, to Sherman^ Porter fy Co. of New- 
^^nUhSTnt^u" Haven ; Mulock being at Boston, the holdere, at the request 
cier the act of of the plaintiff, brought a suit against Mulock^ as drawer, in 
of* thaf'siiiie* ^hich he was arrested and imprisoned. Afler judgment was 
maybe arrest^ recovcrcd agalust him, execution issued, and he was discharged, 
Krel'^'^for** ule *" March last, from the execution, pursuant to an act of the 
same cause of legislature of Massachusetts y for the relief of insolvent debtors. 
wu of'thfsalSe That suit, though in the names of Sherman^ Porter fy Co., was 
piainiifi'. (a) for the solc benefit, and at the sole expense of the plaintiff, 
who was liable to them as endorser, and had engaged to in- 
demnify them for bringing the suit. It appeared, from the 
plaintifrs affidavit, that he had since paid the amount of the bill. 
The defendant, on his arrival in New-Yorky in September last, 
was arrested and imprisoned, at the suit of the plaintiff, for the 
same bills. On application to the recorder, his honor ordered 
the defendant to be discharged, on filing common bail, on the 

(a) Vide Andrew v. Herriot, 4 Cowen, 610. note leu) 
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ground, stated in the order, that the defendant had been before new-IlORK, 
arrested and imprisoned for the same cause of action, in the ^^^^l!!^J^' 
Btate of Massachusetts J in the name of Sherman^ Porter fy Co.j peck 
but at the request and for the sole benefit of the plaintiff. 



V. • 

HOZIKR. 



Slosson, for the plaintiff, now moved for a rule to vacate and 
set aside the order made by the recorder. He cited Mavle v. 
Murray y 7 Tenn Rep. 407. Smith v* SpinoUa^ 2 Johns. Rep. 1 93. 
White V. Caneld, 7 Johns. Rep. 1 17. James v. Allen^ 1 jOaUas, 
188. Imlay v. Ellesfen^ 2 East, 453. Nash v. Tupper, 1 CaineSy 
402. Ruggles v. Keeler, 3 Johns. Rep. 263. Sicard v. Whale, 
11 Johns. Rep. 194. 

T. A. Emmet, contra, contended, that this was to be taken as 
case between the same parties, and for the same cause of ac- 
tion, for which the defendant had been arrested and imprisoned 
in Massachusetts., The maxim was, Neino debet bisvexaripro 
eadem causa, and the defendant, having been once arrested, 
•bught not again to be held to bail for the same causcf He [ *347 ] 
cited the cases of Miller v. Hall,l and Thompson v. Young, ^ 1 1 Tidii, Pr. 
decided in the Supreme Court o( Pennsylvania, as in point. In ??*']F* * ^^' 
Boies v. Barry,\\ it is said, that if the second suit was brought iij}aUas,22i). 
with an intent to oppress and harass the defendant, the Court $ i DaUas^Tsx. 
would certainly discharge him on common bail. Now, it ap- 12 WUs. 38i 
pears from the affidavit of Strong, that the plaintiff declared, 
that whether Mulock had property or not, he would pursue him 
as long as the law would permit ; and, if for no other reason, 
in order to punish him. 

Per Curiam. The discharge of the defendant in Massachu- 
setts was local, and of his person only ; the debt was not dis- 
* charged. In Sicard v. Whale, which was a similar case, we 
refused to order an exoneretur on the bail piece. The plaintiff 
is entitled to the remedy which our laws afford, and the lex loci 
contractus does not apply in such case. {Smith v. Spinolla, I 
Johns. Rep. 198.) The maxim that no man shall be twice ar- 
Ksted for the same cause, is not universally true, for where the 
plaintiff is non prossed for want of declaring, or discontinues his 
suit on payment of costs, he may arrest the defendant de novo ; 
besides, the rule is applicable only to arrests within the same 
jurisdiction. We do not, in this respect, take notice of an ar- 
rest abroad, or in another state. The expressions used by the 
plaintiff, in regard to the defendant, were improper, but we do 
not think that there is evidence of that oppression and vexation 
which should require the interposition of the Court. 



ON a question referred to the Court by the clerk, relative to j^'^gjlijg^^i 
the assessment of damages, whether he was authorized to take of damam^ 

may take proof 
of the loss of the original paper, on which the action ii broufrht 
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NEW- YORK, proof of the loss of the original paper, and assess the diuBages 
October, 1817. thcreon, in like manner as on an execution of a writ of in- 

Miller quiry of damages before a sheriff; The Court said, the cierk 
V. had power to take such evidence as to a lost papcr» and asB» is 

ERRiLL. ^^ damages accordingly. 



[ • 348 ] *The People against Farrington 

THE prisoner was tried at the Court of Oyer anti Ttrmintrf 
Fo'ginff «n in Dutchess county, in September last, on an indictment for fbrg- 
wonfa, "* ** Pay i^g ^^c following Order : " Poughkeepsiej June, 1817 ; To the 
to John Law^ cashicr of Levi D/TKearCs exchange office, pay to John Low, 
<ifA\7n, in N. OT bearer, fifteen hundred dollars, in iV. Myerses bills or yours, 
Mtfers^a bills or David B. LtW." There was a verdict of guilty ; and the 
\t^ihm the act counsel for the prisoner having moved in arrest of judgment, on 
to prevent for- the ground that the check, or order, set forth in the indictment, 
^ Ml "order was neither an order for the payment of money, nor for the de- 
'Hor Uie pay- Hvery of goods, within the act to prevent forging and counter- 
cr the dSivay fcitlng (36 scss. ch. 44. 1 N. R. L. 405.) the prisoner was 
o/goodt," now brought up, by habeas corpus, for the judgment of the CourU 

Bloomy district attorney. He cited People v. Holbrook, 13 
Johns. Rep. 90. 

/. Tattmadgey for the prisoner. 

Per Curiam. The lanffuage of this* order is too indefinite; 
whether Myerses bills or m^KeorCs bills are money^ or goods, is 
wholly uncertain. We are of opinion, that it is' not an order • 
for the payment of money, nor for the delivery of goods. The 
prisoner must, therefore, be discharged. 

Prisoner discharged. 



Miller against Merrill. 



A declaration THE declaration in this cause contained ten counts ; the first 

rSlmfoT* liM ^^""^ ^^^ ^'^^ ^ '*^^^ published the 9th of April, 1816. The 
ond counts for Other couuts wcFC for slander; and the various words were 

f'''d''^'Di**d!S ^'^^'■g^^ ^^ ^^^^ 1^®^" spoken at the same time, 
to" ^the whole The defendant pleaded, to the whole declaration, that he was 
^^^"'^sii^DCMed "^* 8"*'^y ^^ ^^^ ^'^ supposed grievances in the said declara- 
r * 349 1 ^^^ ^mentioned, or any or either of them at any time within 

eriovanres al- 

Totted, &c.,or any of them, did not accrao within two ytart; the plaintiiT replied, setting forth the lime of 
roromencin{|r the action, and averring that the cauves of nction did accrue within twoyearsy 4&c., and the ile- 
fendant rejoined, taking issue on the fact \ and the plaiutiflT demurred lo the reioin<fer ; the plea was held 
liad, as respected the count for a libtl: and being bad in part, it was bad in the whole. 

290 



OF THE STATE OF NEW-YORK. 



^49 



V. 
BUTIKR. 



two years next before the exhibiting the bill of the plaintiflT, nkw.vork. 
&c. ; and to the first count, that the matter charged as libellous ^J^JJ^^^J^ 
was true ; and to the last count, also, he pleaded the truth of Campbell 
the words alleged to have been spoken, &c. 

The plaintiff replied to the first plea, setting out the time 
of commencing his action, and averring that the several causes 
of action did accrue within two years, &c. ; and to the second 
and third pleas, that the defendant, of his wrong, and without 
the cause, in his plea, &c., did commit the grievances alleged, 
<&c., and tendered issue to the country. 

To the replication to the first plea, the defendant rgoinedy 
that the cause of action did not accrue within two years, &c. 
taking issue thereon. To this rejoinder the plaintiff demurred, 
and the defendant joined in demurrer ; which was submitted 
to the Court, without argument. 

Per Curiam. The only question is, as to the sufficiency 
of the defendant's first plea. It is one entire plea to the whole 
declaration. As it respects the count for a libel, the plea of 
non accrevit infra duos annos, is bad, for the statute of limita* 
tions for an action for a libel is six years. As an answer to 
other counts for slander, the plea is good. But the rule is, that 
if an entire plea is bad in part, it is bad for the whole. [Cam. 
Dig. Plead. (E:36.) 1 Saund. 337. n. 1. '3 Term Rep. 376. 
I ChittyU PL 523.] The plaintiff, therefore, must have judg- 
ment 

Judgment for the plaintiff. 



Campbell against Butler. 

IN ERROR to the Court of Common Pleas, or Mayor's Court, 
of the city of New- York. Butler brought an action of assump- 
sit against Campbell, in the Court below. One James Low was 
in treaty with Butler, (the plaintiff below,) for the purchase of 
^'^a horse and wagon, which Butler agreed to sell to Low for 
150 dollars, provided he could give security for the payment 
of the money ; and Low offered, as security, to give John Harvey 
and William Campbell, ^the defendant below,) as endorsers of 
two notes to be drawn by Low, one for 1 00 dollars, and the 
other for 50 dollars, which Butler agreed to accept, and the 
notes were accordingly drawn and endorsed by Harvey, and 
afterwards by Campbell, who was not then present. The first 
note was paid, and the action was brought on the second note 
for 50 dollars. Harvey, who was a witness, testified that he 
and Campbell endorsed the notes, to give Low credit with 
Butler, upon the purchase of the horse and wagon, and to 
secure the payment of the 150 dollars to Butler. 

The note was made by Low, payable on the Istday of May, 
^then) next, to James Butler^ or order ; and when produced at 
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NEW- YORK, tlic trLl, was endorsed, as follows: "For value received, I un- 

Ovu^ber^^j^i^ dertake and promise to guaranty the payment of the money 

campbxll within mentioned, to the within named James Butler. John 

nuTi'xB* Harvey." — " For value received, I undertake and promise to 

guaranty the payment of the money within mentioned^ to the 

within named James Butler, William Campbell.'' 

It was admitted that the note was endorsed by Harvey ^ 
Campbell^ in blank, but being made- payable to Butler, (b) 
mistake, as he alleged,) he had, afterwards, for the purpose of 
bringing his suit against the endorsers, written over their names, 
respectively, the guaranty above mentioned. 

The defendant moved for a nonsuit, which was refused by 
the Court below, who were of opinion that the plaintiff was en- 
titled to recover, and directed the jury accordingly, who found 
a verdict for the plaintiff. The defendant tendered a bill of 
exceptions, on which the writ of error was brought. 

VanderheydeUy for the plaintiff in error, contended, 1. That 

Harvey , the first endorser, was an incompetent witness ; being 

ts Johns, liable on the note, he was interested.f 

j^' *^^ 2. The contract proved varied from the one laid in the dec- 

14.5. lO/oAfw! laration.^ The note was endorsed in blank. By filling up 

SS*. rL, 73. ^^^ endorsement, with this special guaranty, the contract is 

7 Mast, kep. Varied, and the riglits of the defendant, as endorser, are materi- 

^\ 10 jtAnM ^^^ a'tered. The defendant is liable, as a mere endorser, on 

Rep. 418. ' certain conditions only, as to due notice, &c., but by the guar- 

[ ^ 351 ] anty he is made ^liable at all events ; and without any recourse 

against the prior endorser. The holder has no right to convert 

the engagement of a mere endorser into a guaranty. In Josse- 

^3 Mass, Rep, lyn V. Ames,% the Supreme Court of Massachusetts would not 

Mms.^^m. pewit the plaintiff to recover on such a guaranty ; though they 

6 Mass. Reo. said he might write over an express promise to pay the money, 

m 6 Cranch, j^^ ^^j^^ received. 

[Spencer, J. We have decided this very point in Nelson v. 

m Johns. Rep. Dubois.\\] 

Henry, contra, insisted, that the sale to Low being on tiie 
express condition that he should find security, and the defend- 
ant and Harvey consenting to become security, they must be 
cpnsidered as sureties. If they are not to be deemed guaran- 
tors, the contract made with the plaintiff below will not be ful- 
filled. Harvey, the first guarantor, has no interest in the suit 
against Campbell. 

The plaintiff had a right to fill up the blank, so as to render 
IT is/tiAm. Jtip. the defendant below liable as a guarantor or surety. It was 
^'^^' so decided in this Court in Nelson v. Dubois,^ and Herrick v. 

/4p. ^1 W. c£ Carman.f\ It is for the plaintiff in error to show that the blank 
tins' y. Emmet, has been filled up improperly, or without sufllicient authority. 

1 Hen. Bl. Rep, 

»^' ^ "^aiT ^^^ Curiam. The question is, whether the plaintiff below 
l^ig. bXi. was authorized to write such a contract over the names of tho 
S92 
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tf. lorsers of the note, respectively, and can sustain an action NEW-york, 
upon that contract. According to the decision in Nelson v. ^ctob^r^^^j^^ 
Dubois, and as the law is recognized in Herrick v. Carmariy sheldoa 
we think the plaintiff had a perfect right to recover, as on an v. 

original undertaking to pay, by each of the endorsers, as guar- 
antors of the note. The defendant in error is, therefore, en- 
titled to judgment. 

Judgment for the defendant in error. 



*WoRT against Jenkins. [ * 352 ] 

THIS was an action of trespass for beating the plaintiff's in an aetion of 
mare, by reason whereof she died. The cause was tried at the [J^aim^ the 
Greene circuit, in August^ 1816, before Mr. Justice Van Ness, plaintiff's horse 
The mare was proved to be worth 50 or 60 dollars. The judge jjry '^may'give 
charged the jury, that the plaintiff was entitled to recover the damages be- 
value of the mare, and that if they believed, as he did, that the jrihe^hoJeflTr 
defendant had whipped her to death, it was a case in which, fnart money, 
from the wantonness and cruelty of the defendant's conduct, ^^f ^f ^^ 
the jury had a right to give smart money* The jury found a and wantoi 
verdict for 75 dollars. P'S Sidt 

A motion was made to set aside the verdict, for excessive fendant. 
damages, and for the misdirection of the judge. The case was 
submitted to the Court without argument. 

Per Curiam. This was an action of trespass for maliciously 
and cruelly whipping the plaintiff's mare to death. The plain- 
tiff proved the facts charged in the declaration, and with cir- 
cumstances of great barbarity on the part of the plaintiff. We 
think the charge of the judge was correct ; and we should have 
been better satisfied with the verdict, if the amount of damages 
had been greater and more exemplary. 

Motion denied. 



Sheldon against Soper. 

IN ERROR, on certiorari to a justice's Court. 

THIS was an action of trover, brought by the defendant in At a sale imder 
error, the plaintiff in the Court below, against the plaintiff in ^ artuSw sdj 
error, for goods which he claimed by virtue of a purchase at a mmtbefXMnied 
^sheriff's sale under an execution against one EUis. It appeared [ * 353 1 
that the deputy-sheriff, when he made tlie levy, under that ex- 2? ** **? ^ 
ecution, did not see the property in question, or know that speeifieijiyand 

separata];f. (a) 



Where goods are sold under an execuUiOy withoat any particular deajjpiatioii al the time of sale 
ircbaser acquires no pi ' ' . • . • • ^. 

In an action of trover 



purchaser acquires no property, and cannot maintain an action of trover lor the goods. 

er, ine plaintiff must show property in himself. 



(a) Vide supra, p. SSS, lAummAoU t. Doi, 

2SS 



V. 

Mters. 
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NEW- YORK, Ellts owned it, and that at the time of the sale, he did not know 
^^^^^!t\}^ that it belonged to Ellis ; but he put up some articles, specifi- 
Jacksoh cally, and all the other personal property, generally, intending 
thereby to sell the whole of the personal property of Ellis. The 
defendant below set up a claim to the property as a purchaser 
under a prior execution against Ellis ; and evidence was given 
to show that that sale was fraudulent. It appeared that when 
the sale to the plaintiff below was made, Ellis was in posses- 
sion of the articles claimed in this suit. The justice gave judg- 
ment for the plaintiff below, the defendant in errbr. 

Per Curiam. The evidence was pretty strong to show that 
the defendant below acquired no right to the property in ques- 
tion, under the sale set up by him ; for, independently of the 
question of fraud, the sale, in that case, was general, of all the 
personal property of Ellis; but in an action of trover, it is 
necessary for the plaintiff to show property in himself, which was 
not done in this instance. The general sale under the execu- 
tion would not pass the property ; the sheriff did not even know 
the goods, or pretend to sell them specifically, and to sanction 
such sales would open a door to innumerable frauds. The prop- 
erty should be pointed out to the inspection and examination 
of bidders, that they may be enabled to form an estimate of its 
/alue, as was held necessary by this Court in the case of JacJc- 
on V. Striker, (1 Johns. Cos. 287.) Although the sale in that 
i*ise W6S of real property, yet the same reason and policy apply 
lu sales of chattels. It was there laid down as a general rule, 
that nothing ought to pass at a public sale, but what was then 
known and promulgated ; that it was a general and salutary prin- 
ciple—one necessary in order to guard against fraud, and to 
preserve integrity and fairness at public auctions — that no prop- 
erty should pass at a sheriff's sale, but what was, at the time, 
ascertained and declared. (14 Johns. Rep. 222.) The judg- 
ment must^ accordingly, bo rcvd^^ed. 

Judgment reversed, (a) 

(a) Vide Woods v. Monell ana odurt, i Jokm, Chan, Rep. dOS.t 
t Orem ▼. Green, 9 Om. JUp. 46. 



[♦354] *Jackson, ex dent. WYi^KooPy against Mters. 

In a FwrtiUoD THIS was an action of ejectment, brought to recover part of 

aider the act, t ^ /•.!_• ^ .i -^ m. ' \t ® ^ ^ •» -».". i 

sess. 8. ch. 39. a lot, of tbirty-throe acres, situate m the town of CatsktUy m the 
y'no^'iS' ^^""^y ^^ Greene. The cause was tried before Mr. J. Fan 
ed.)aii*thepar^ Ness, at the Greene circuit, in August, 1816. 

ties must be 

tenants in common of all the land intended to be divided ; and if some of the fwrties had an interest in some 

part of the land, but not in another part, the partition is void, {b) 

lb) Vide CoUt v. Coles, 15 Johns. JUp. 319. Ftrris v. SmUh, 17 Jd. 2S1. Clapp v. Bromagham 
f Cowtn, fi30. 
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The plaintiff made title to the premises in question, by giv- new -YORK, 
ing in evidence a deed of a partition between Johannes and October, lan. 
CAm/ian Myer^, of the one part, and Pe^er and Tobias Wynkoop, ^""jI^^I^lT^ 
and Hezekiah tVynkoop, the lessor of the plaintiif, of the other v. 

part, bearing date the 20th of April, 1796, by which th€ parties *^**'^'" 
of the first part released, to the parties of the second part, the 
lot of thirty-three acres, in severalty ; and also a deed to parti- 
tion between Hezekiah, Tobias, and Peter Wynkoop, by which 
the lot is released, in severalty, to the lessor of the plaintiif. 
The defendant was in possession of the premises in question 
under his father, Johannes Myers, one of the parties to the 
first-mentioned deed, who claimed to be the owner. Johannes 
Myers, in 1808, erected a saw-mill on part of the premises;- 
and, in 1813, having built a grist-mill on land belonging to 
him, he erected a raceway from the saw-mill to the grist-mill, 
passing over the whole of the premises in question. It appeared 
that there had been formerly a saw-mill on the same site as the 
present mill. 

The defendant gave in evidence an agreement between Robert 
Van Rensselaer Biid others, of the first part, and Christian Myers, 
and Hezekiah, Tobias and Peter Wynkoop, of the second part, 
dated the 2lst of April, 1789. It recited, that whereas disputes 
had arisen relative to the boundary line of the two patents, 
under which the parties respectively claimed, where it inter- 
sected a fall whereon a saw-mill stood, in order to prevent 
future disputes and animosities, it was agreed, that the whole 
of the fall of water, at the said saw-mill, together with the mill, 
miil-dam, gangways and roads to and from the watterfall, 
should belong as well to the parties of the first part and their 
assigns, as to the parties of the second part, and to their as- 
sociates, and to their assigns, to have and to hold the same, as 
tenants in common. The defendant also gave in evidence the 
♦petition, in partition, of Johannes Myers, to the Court of Com- [ * 355 ] 
mon Pleas of the county of Greene, and the proceedings there- 
on. The petition stated, that the petitioner, and Heiekiah, 
Tobias, and Peter Wynkoop, Sophia Folkenburgh, and Jacob 
Becker, were owners and proprietors of a certain undivided 
messuage or lot of ground, and mill-dam, situate in the town 
of Catskill, in manner following : " The petitioner, of one equal 
undivided fourth part thereof, and the said Hezekiah Wynkoop, 
Tobias Wynkoop, Peter Wynkoop, each, of about one undivided 
eighth part of the mill-dam, &c.,and the said Sophia Folkenburgh, 
and Jacob Becker, of an equal undivided three eighth parts of 
the mill-dam, &c. ; and three fourths of the remainder between 
them." In May term, 1801, the Court of Common Pleas ap- 
pointed commissioners to make partition, by a rule reciting, that 
the petition of Johannes Myers was read, setting forth that the 
petitioner, and others, were owners or proprietors of a certain 
undivided messuage, or lot of land, and mill-dam, containing 
about ten acres, situate in the town of Catskill, &c* The com- 
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NEW- YORK, missioners, on the fourth of Slay, I8O7, reported that they bad 
^^J^^^V^J^* " made partition of a part of the premises among the said Jo- 
Jacxion hannts Myers, and Sophia Folkenburgh, and Jacob Becker, and 
^'' on such partition allotted to them, respectively, the following 

lot, piece or parcel of land, to wit, to the said Johannes Myers, 
lot number two, as laid down in the map hereunto annexed, and 
to the said Sophia Folkenburgh, and Jacob Becker, lots number 
one, three and four, as laid down also on the map ; and as to 
the remainder part of the premises, included in lot number five 
on the map, together with all the rights and privileges belong- 
ing to the mill-dam, &c., on the east side of the Catskill, or 
creek, or the line of the messuage, or the lot of ground afore- 
.said, they, the commissioners, report to the said Court, that a 
division thereof cannot be made without great prejudice to the 
owners or proprietors of the same." An order having been 
made for the sale of the premises, they were sold and conveyed 
to one Dederick, who, by deed of the 19th of March, 1803, re- 
leased the same to Johannes Myers. 

A verdict was taken for the plaintiff, subject to the opinion 
of the Court. 

/. V. D. Scott, for the plaintiff, contended, 1. That the 

partition was not valid, as it did not appear that the notice 

[ ♦ 356 J ^required by the act to be given to the owner of the intended 

application, had been given; (Act. sess. 8. ch. 165. s. 15. 

iS John*. Rep, passed 16th March, 1785,t) nor did it appear that the commis- 

***• sioners appointed by the Court were sworn, according to the 

direction of the act. 

2, That if the partition was valid, in these respects, still it 
did not embrace the premises in question. At least, part of 
the premises in question were not embraced in the agreement 
of 1789, and could not, therefore, be affected by the partition 
in 1802. 

3. At most, the only right the defendant had, was to use the 
land appurtenant to the saw-mill ; he had no right to the race- 

11 Burr. 143. way for the grist-mill, or to use it for any other purpose.}: A 

iw^LWiU.iS7. S^^^^ ^f ^ "g^'^ of ^'^y gives only the usufruct of the land. 
6 East, IM. The fee or right of soil remains in the original owner .^ 

j S Johns. Rep. 

367. E, Williams, contra, msisted, that the judgment in partition 

^Cooky.AHen, V7as conclusive, and bound all the parties to the petition ;|| and 

^^o**' ^' that the return of the commissioners, stating that they had been 

duly sworn, was sufficient, and the fact need not be proved by 

IT Symons v. Other evidence.lT 

Kimball, 3 

Arast.Rfp.999. y^fi Burcn, (attorney-general,) in reply, said, that this not 
being a proceeding according to the course of the common law, 
the judgment was. not conclusive. No writ of error lies where 
the proceeding is not in the course of the common law ; though, 

tt 8aik. 263. 3 perhaps, it might be brought up by certiorari.ff 

Mass.Rep. 315. 

Spencer, J., delivered the opinion of the Court. Several 
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objections were made, on the argument, to the partition, which new- York, 
took place in the common pleas of Greene county ; the right Ociober^^uuT. 
of the plaintiff to a portion of the premises, about three eighth 
parts, being conceded, unless it was devested by the partition. 

Without going into a consideration of all the objections to 
the validity of that partition, we are of opinion, that it is in- 
valid and null, in one respect. It appears, as well from the 
petition of Johannes Mj/ers, on whose application the partition 
was made, as by the report of the commissioners, that the lessor 
of the plaintiff had no interest whatever in the ten acre lot, 
^ which was to be divided, and actually was divided. He was 
a tenant in common in the mill-dam tract, But not in the ten 
acre *tract. Thus a partition was attempted to be effected, of 
a tract of which none of the fVynkoops were owners, together 
with a tract in which they had a tenancy in common, by 
blending two distinct rights. 

This is contrary to the letter and spirit of the act The 
authority given by tlie statute must be, at least, substantially, 
pursued, and the 15th sect. (1 Greenl, ed. Laws, 170.) author- 
izes a partition in those cases only where the land intended to 
be divided is owned in common ; and partition must be made 
between all the tenants in common. The parties before the 
Court must be tenants in common of all the land to be divided, 
and here, confessedly, they were not. 

Judgment for the plaintiff. 



[*357] 



Fuller against Mattice 

IN ERROR, on certiorari to a justice's Court. 

The defendant in error brought an action against the plain- 
tiff in error, the defendant in the Court below, for his services 
as a witness in a foreign county ; and it appeared, at the trial, 
that the plaintiff below was subpoenaed, from the county of 
SchoJiarie, to attend a trial at a justice's Court, in the county 
of Greene; that he was absent three days, and had received 75 
cents. The justice gave judgments for the plaintiff, for three 
dollars and 75 cents, allowing him one dollar and 25 cents per 
day, for his reasonable expenses, in going to, remaining at, and 
returning from the place of trial. 

Per Curiam. The only question in this case is, whether a 
witness, who is subpoenaed to attend a trial, in a justice's Court, 
is entitled to recover from the party subpoenaing him, any thing 
for his expenses beyond the 25 cents, allowed by the statute. 
The act (i JV. JJ. L. 339.) declares, that no greater or other 
costs shall be allowed or taken in actions brought by virtue of 
that act, than is therein mentioned ; and, among other things, 
foreign witnesses, attending and sworn, are allowed 25 cents 
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No additional 
fees can ho 
claimed by wii<> 
nesses, of ihe 
party subpoena- 
ing them, (or 
their expenses, 
and attendance 
at a trial, in a 
Court of record, 
than those spe- 
cified in the fee 
bill. 

A witness at- 
tending a trial, 
in a justice's 
Court, from a 
forei|ni county, 
is only entitled 
to 25 cents per 
day, and he 
cannot main- 
tain an action 
for additional 
compensation, 
against the par- 
ti^ subpoenaing 
bim. 
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NEW- YORK, per day. The act, relative to the fees of witnesses, attending in 

JJ^J^^^^;^.^- Courts of record, within this state, is a Httle more explicit, and 

Shkrrill 6l ^declares that the witness shall be entitled to receive, as a com- 

Shbrrill pensation for his attendance and expenses, the daily allowance 

Crosby, specified in the fee bill. (1 R, L, 524.) The construction 

[ * 358 J which has always been given to the last-mentioned act is, that 

nothing beyond such allowance could be claimed ; and we 

think, that the same construction must be given to the provision 

for witnesses in the act in question. The judgment must, 

accordingly, be reversed. 

Judgment reversed. 



Sherrill and Sherrill against Crosby. 

blenRoWbyithe THIS was an action of assumpsit, for money had and 
loan-officers for received. The cause was tried, before Mr. J. lates^ at the 

^^""'moZ^^ •^"^^*^** circuit, in September, 1816. 

tiie property of' In September , 1814, a public sale was held by the loan-officr;rs 
loee^ihcr^d Jve»l- ^^ ^^^ county of Dutchess ; a mortgage given by one Scott, for 
ec^ and be can. seventy-five pouuds, was first taken up, and Mr. Tallmadge^ 
noi, afterwards, ^^^ ^f jjj^ loau-officers, announced that the amount of the 

compel 1 lie pur- ,,,. . , li-x/^in 

chaser to recon- mortgage, mcluduig mtcrcst and costs, amounted to 212 dollars 
hrra*on're^a*- ^^^ ^ ccnts, and mentioned that Jeremiah Sherrill, jun.y de- 
iui^thepurchaHe ccased, had, for several years, paid the interest on it. DavieSf 
^?l^y\ 11^ a witness, who was present at the sale, observed that there must 

where there has . • i i i oj "n r 

been no pre- be somc mistake, that the »Snerrtli8 were men of property, and 
ment be^w^n ^^"'^ ^^^ make a Sacrifice by permitting the lot to be sold, and 
the owner and proposcd to Tallmadge to postpone the sale, until it was certain 
la^uer ramiot*be ^^^^ uoticc had bccu givcn to them : this the loan-officer declined 
deemed to have to do, as inconsistent with his duty, but remarked to Davies and 
{ru«tee**for the ^^® defendant, who was also present, that some friend of the 
former ; and family had better bid the land off, and that as they had been old 
were a X'^ neighbors of the Sherrilh, one of them ought to do it. The 
agreement to defendant then bid the sum of 21 2 dollars and 50 cents, and the 
wwiid^luMi' be '^"^ ^'^ struck off to him. There was no agreement between 
voidbvihcsiai- the loau-officcr and the defendant, in relation to the sale, and it 
Snd therefore' ^^^ perfectly Unconditional ; and TaUmadge, in his testimony.* 
where (he owner Stated, that lie thought it inconsistent with his duty, as a loan- 
tl[J""1o*an-ofe^ officer, to annex any conditions ; but he desired that the land 
r * 3g() 1 *might fall into the hands of some person who would probably 
, paid (he release it to the owners, although he regarded this as a mere 



cers 



purchasera sum matter of courtesy between the purchaser and owners. A deed 
TeaTe h^s iim^r- for the land was not executed at the time, but an agreement in 
est, he cannot vvritins: between the loan-officers and the defendant, to give a 

mam(Bin an ar- ° ' o 

tion for money 

had and received to recover it back, as received unconscientiously, whether there were a preriout pnrol 
tgreement or not, in relation to the subject, (a) 

(a) Jackson v. Rhodttj 8 Cow. Rep. 47. Van AlsttM, v. Wimple, 5 Cow. Rep. 162. 
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deed, was entered into. It was not until October, that the new-york. 
plain tiflTs, who were the devisees of J. Sherrill, became ac- ^2^|^«^I8J^ 
quainted either with the sale, or knew that they ever had any smkrrill &>. 
title to the land. A negotiation then took place between the Sherrill 
plaintiffs and defendant, during which the land was appraised at Crosby 
9000 dollars, and, finally, after much difficulty, the defendant 
was induced to take 500 dollars for his bargain, and released 
to the plaintiffs his interest, who paid up the arrears due on the 
mortgage, and gave the defendant tKeir father's note for the sum 
agreed upon, which they afterwards paid. The defendant ad- 
mitted that at the time of making the purchase, he supposed 
the land belonged to the widow and children of J. Sherrill, 
and that he bid for it, for their use ; but on discovering; that it 
belonged to his brothers, he changed his intention. The testi- 
mony was contradictory, as to the fact, whether the plaintiffs, at 
the time of the negotiation with the defendant, were acquainted 
with the circumstances attending the sale. The action was 
brought to recover back the amount of the note, which had 
been paid to the defendant ; and a verdict was taken for the 
plaintiffs, for the sum of 500 dollars, with interest, subject to 
the opinion of the Court, on a case containing the facts above 
stated. 

P. Ruggles, for the plaintiffs, contended, 1. That every 
agreement which tended to prevent a fair competition at a 
sheriff's sale or public auction, to the injury of the debtor, was 
void, and that every attempt at fraud or circumvention at such 
public sales, was to be discountenanced.! t Thom/uon r. 

2. That the defendant took an undue advantage of the plain- ^iHf"^""' 
tiffs' situation, to extort from them the 500 dollars ; and that it 
was against conscience for him to retain it ; that the cases were 
numerous, in which an action of this kind has been maintained, 
on similar grounds.^ ^^ ^ots^^^" 

Burr, contra, relied on the case of Hall v. ShidtZy^ as in JjiV'^.^^i 
point, to show that the action could not be maintained. TermJUp.ss5, 

*Ruggles, in reply, said, that in Hall v. Shultz, the defendant [ * 360 ] 
obtained the property legally, but here the defendant had ac- \f^Johnt, Rep. 
quired it illegally. 

Spencer, J., delivered the opinion of the Court. There is 
no principle of law which can authorize a recovery here. The 
sale by the loan-officers was absolute and unconditional, and 
by the default in paying the interest, for 22 days, from the first 
Tuesday in May, preceding the sale, the estate of the mort- 
gagor was gone ; and the statute vested an absolute indefeasible 
estate in the mortgaged land, in the loan-officers. (9 Johns. 
Rep. 129.) Besides, there was no communication between the 
parties, nor any agent of them, as to the terms and condition of 
the defendant's purchase ; and clearly, no contract was made 
which would render the sale conditional between the loan-offi- 

299 



246. 



360 CASES IN THE SUPREME CX)URT 

/> 
NEW. YORK, cers and the defendant. Let us suppose that no arrangemeot 
October, 1817. jjj^j subsequently been made between the parties, as to the re- 
slTERRiLT^i nunciation of the defendant's purchase ; was there any remedy, 
Sh£rrill at law or in equity, for the plaintiffs, and could they have com- 
Croiit. pelled the defendant to convey the land to them, on being paid 
the amount bid at the sale? I conceive not. Independently ot 
the consideration, that their legal and equitable right in the 
land was lost, by the express provisions of the statute, and, 
therefore, they could not be regarded as having any interest in 
the property, the sale was absolute and unconditional, as be* 
tween the loan-officers, in whom the estate was vested, and the 
defendant. Of this there can be no doubt, as the only evidence 
of that sale was the written stipulation entered into by the 
loan-officers and the defendant. 

It is a mistake to suppose that the defendant purchased 
under an agreement to bid for the benefit of the plaintiflfs : Who 
were the parties to such an agreement ? Not the loan-officers, 
for their sale was, and must have been absolute ; not the plain- 
tiffs, for they were neither present, nor were they represented 
by any person pretending to have authority to treat for them. 
The facts in the case negative the possibility of any agreement. 
It has been urged, that the defendant became a voluntary 
agent and trustee for the plaintiffs ; this position is contradicted 
by the fact, that he bid for himself, and immediately took the 
written evidence that he had purchased the land in his own 
right. 
[ ♦ 361 J *In the case of Rail v. Shuliz, (4 Johns. Rep. 240.) we in- 

timated a strong opinion, that the defendants having, with their 
own money, purchased the plaintiff's farm on an execution, un- 
der a parol agreement to reconvey it to the plaintiff, on being 
repaid the money advanced, there was no remedy at law or in 
equity, to enforce the agreement, or to recover damages for its 
non-performance on the ground that the agreement was void, 
and within the statute for the prevention of frauds. The ma- 
terial distinction between that case and this consists in the total 
absence of any agreement that the defendant should make the 
purchase for the plaintiffs. 

I cannot bring myself to doubt of the soundness of the opin- 
ion, that had there existed a parol agreement, that the defend- 
ant should purchase in the land for the plaintiffs, and he had 
made such purchase with his own money, that the agreement 
would be within the statute of frauds ; and much less can I 
doubt that the plaintiffs have wholly failed to make out a case 
entitling them to recover. I consider what passed at the sale 
as a mere intimation of a wish, on the part of the loan-officers, 
that the property should not be sacrificed, and an exception 
that when the defendant purchased, he would be content to 
give up the purchase to the persons interested, on being repaid 
the money advanced. 

The 500 dollars paid by the plaintiffs to the defendant can 
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IK viewed in no other light than as paid apon a purchase of NEW- YORK, 
the defendant's right to the land, which must be considered as ^Jc*^^;^^J8i7. 
perfect. It seems to me certain, that if the plaintiiTs had no ellis 
remedy to coerce the defendant to convey to them the land he 
purchased, (and I am entirely convinced they had not,) there 
is no ground to say that he received the 500 dollars unconsci- 
.jentiously. On the contrary, the defendant surrendered land 
worth far more than the consideration received. 

Judgment for the defendant. 



V. 

H08KIM. 



*Waters agcdnst Burnet. [ * 362 ] 

IN ERROR, on certiorari to a justice's Court. 

The defendant in error, who was plain tiif in the Court below, in an action 
Drought an action on the cdse agal«*dt the plaintiff in error, and J|^'°J* ^c*'^! 
declared against him, as a constable, for the escape of one Bix- cape of a de- 
6y, in execution. The defendant below moved for a nonsuit, co"fo"lbeiaucr 
on the ground that the action should have been debt, and not u a competen* 
case ; but the motion was overruled, and on the trial, the de- ^^^. Jj. f^ 
fendant offered Bixby, as a witness, to prove that the plaintiff terest/if any 
had directed the defendant not to take Bixby to gaol on the uTi^partJ^iS 
execution. The witness was objected to, and excluded by the ing\\\m. (a), 
justice, and a verdict was found for the plaintiff for the amount 
of the execution. 

Per Curiam. The variance between the summons and the 
declaration would probably be considered matter of form, if 
£hat were the only objection to the proceedings ; but we think 
that Bixby was improperly excluded. He was not interested in 
the event of this cause, nor could this judgment be given in ev- 
•dence in any suit between the witness and the plaintiff below. 
His interest would rather seem to be against the defendant who 
called him ; for, if the plaintiff recovered against the constable, 
the witness would be exonerated from any liability to the plain- 
tiff; and, if the escape were voluntary, the constable could not 
recover any thing from the witness. On this ground, therefore, 
the ji?-lgment must be reversed. 

Judgment reversed. 

(a) Vide Hurd v. West, 7 Cowen, IBL 



*Ellis against Hoskins. [ * 363 ] 

IN ERROR, to the Court of Common Pleas of Onondaga B. covenanted 

*^ lo convey to //. 
county. ^ alotoflandfon 

Hoskins brought an action of assumpsit y to recover back money con<iition that 
paid by him to Ellis on a contract for the sale and purchase of mo SoUan, b 
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363 CASES IN THE SUPREME COURT 

NSW- YORK, lanl. On the trial in the Court below, the jury found a special 

^^|2^^^^^- verdict On the 19th of September, 1811, the parties entered 

Ellii into articles of agreement, by which EUis agreed to convey to 

^' Hoskins^ " by a good warrantee deed," 52^ acres of land, in 

lot No. 16, in Manlitu, on condition that Hoskins should pay 

m^ii**//°'!ldd ^^ *^™ ^^^ ®"™ ^^ ^^ dollars; to wit, 70 dollars in hand, 30 
thTfiAi instai. doUars ou the 15th of Febniaryy 1812, and 400 dollars in four 
meat, and offer- equal annual instalments. Soon after making the contract, 
lee(md,^J E. HosTctfis Went into possession of the land, and having paid to 
him***icurii^a* ^^^ ^^ dollars, and interest amounting to 195 dollars and 40 
gaiiisra"certain ccnts, he offered, on the 15th of February, 1813, to pay Ellis 
mongH^, the balance of the second payment, due on that day, provided 
on (be prem- ElUs would givc him Security against a mortgage, executed by 
"f^^ *«^^'"* one Cook, and which was then a lien on the premises. Ellis 
£, reCed the refused to givc the security ; but said he was ready to receive 
*fflAJ^' ^* the money tendered, and to fulfil the contract on his part, al- 
ceive the money leging that Cook was bound to pay off the mortgage, and was 
and perform the ^blc to do it. Hoskius refused to pay any more money, and 
//" reAised to Ellis brought an action of ejectment against him, and received 
pay any more possession of the premises. Hoskins thereupon brought this 
having gone in- actiou to rccover back the money he had paid. The special 
to possession at yerdict Stated the mortgage of Cook as outstanding and unsat- 

Curohase, E. isfied of record ; but that Cook was a responsible person, and 
rougfat an ac- f^Uy ^\j\^ ^q p^y off the mortgage. The Court below gave judg- 

edliim! auj H. mcnt for the plaintiff, for 195 dollars and 40 cents. 

brought an ac- 
tion aga'mst E, Randall, for the plaintiff in error. 1. This action will not lie 

the'*^ney*he whcrc the coutract is still open.f The recovery of the posses- 
had paid. It sion by« the defendant was not a rescinding of the contract. 
jS*had*no right 2. The Special verdict does not state an actually existing anc 
to rrscind uie uusatisficd mortgage. It may have been paid off, though not 
bring^his aci'ion Satisfied ou the rccord. The defendant is not bound to show 
to recover back a performance of the contract on his part ; but tlie plaintifi 
[ * 364 1 must *prove a failure by him to perform .J There is no such 
his money, there evidence in this case ; but, on the contrary, the defendant of- 
the part of fered to perform his part of the contract, on the piamtitf s pay- 



Sving^emiiied ^'^S ^^® money. Admitting the mortgage to be subsisting un- 
himscTf to de- paid, it was no evidence of fraud on the part of the defendant. 
fo?"the lot tat^ ^^ registered at the time of the contract, and the plaintiff 
must be deemed to have had notice of it, when he made the 
t DoufT^ S3. 1 purchase. It might be, and so the Court will presume, that 
'f'j^!*'!^ before the time, when the defendant was bound to execute the * 
85. deed to the plaintiff, the mortgage would be satisfied. Greenby 

ynJohns.Rep, y^ Cheevers^ is a case in point, and conclusive for thedefend- 
^SJofuu. Rep. ant below. 

Yeherton, contra, insisted, that by bringing the action of 
ejectment, and turning the defendant-in error out of possession, 
the plaintiff in error had rescinded the contract of sale, and the 

(a) Vide Ketchum v. Evertson, 13 Johns. Rep. 359. Caswell v. Black River Matm" 
/acturing Co,, infra, 463. FuiUr v. Hubbard, 6 Cowen, 13. 
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pbtiDtiff below had a right to bring his action to recover the ncw-york, 
money he had paid.f The defendant had a right, also, to re- <>««obcr, isn. 
scind the contract on his part. He was not bound to accept an otersee^op 
encumbered title, nor to go on paying his money for a bad title.^ ^^^"^ ^"^ 

v» 

FtT Curiam. There is no averment, or proof, of any fraud ki"*"ury ' 
or deception on the part of Ellis, in regard to the mortgage ; 
nor is there any evidence of a breach of the contract on his 35 "*' ^* 
part, tie has acted in good faith ; and no7i constat , that he will | 3 johru. Rep. 
not be able and willing to give a perfect and unencumbered ^^Jj ^^ 
title to the premises, when it becomes his duty to execute a Lme of v^'. 
conveyance, according to the covenant. Hoskins has no justi- 200— an. 
fiable cause for rescinding the contract. For aught that ap- 
pears, he had full knowledge of the mortgage, when he entered 
into the agreement. To permit him to recover back the money 
he has paid, would be allowing him to rescind a fair and volun- 
tary contract, on the ground of his mere will and pleasure, and 
thereby take advantage of his own default. If he had tendered 
the whole price of the land, and demanded a deed free from all 
encumbrances, a different question might have arisen. 

The case of Greenby v. Cheevers is in point for the plaintiff 
in error, and the judgment of the Court below must, therefore, 
be reversed. 

Judgment of reversal. 



*The Overseers of the Poor of thf Town of [♦365] 
Fort Ann, against the Overseers of the Poor 
OF Kingsbury. 




removal 

Ann^ __ .... ^ Q . ^^ — j^ ^^ ^^^ 

from this order to the general sessions of the peace of Washing* foT'iSwve hoi 
ton county, which was tried in May, 1816, and the order of the y««"» « » «?*" 

*■ £ J .^ ' mg and pa^nnf 

justices confirmed. ^t, wiiBin thi 

At the trial, before the sessions, the appellants produced an ™®^*"J**^ JK 
order of two justices of Kingsbury, . dated the 13th of May, mtitettiemetu 
1815, reciting, that on the complaint of the overseers of the tf ^ ^^feJl 
poor, and due proof, that Robert Sweet, late of the town of aa'd the party! 
Kingsbury, yeoman, had run away, leaving his wife, who has by •ucb reming. 
since died, and his infant children, a charge to the said town, ^^mJnt in^ 
and that Sweet had some estate, real or personal, whereby the '^^a . . 
town might be eased of the charge, in whole or in part'; they, and oveneere 
therefore, authorizing the overseers to take and seize the goods ^^ **»« p<»' p^ 
and chattels of the said Sweet, and to let out his lands and the property of 

a person, under 
the SSd section of the act, on the rroond of his bavinr run away, leavinr his wife or children a charge to 
the town, it is an admission of his being legally settled in that town, and they are concluded by the proceed- 
fev (nm ordering his removal, afterwards, to another town. 
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365 CASES IN THE SUPREME COURT 

NEW .YORK, tcouii'^iiuj, withiii the county, and to receive the annual rents 
s!l^'!^-lw' ^^^ profits, towards the maintaining, bringing up, and provid- 
OvERSKEKsor iHg for his children so left. The appellants also produced an 
Fort Aim inventory of the property of Sweety seized by virtue of the order, 
OvRRSRKRsor &nd certified by the overseers of Kingsbury y amounting to 182 
KiNosBURT. dollars and 82 cents. This order was confirmed by the gen- 
eral sessions of the peace, the 30lh of itfay, 1815 ; and the 
overseers were directed to sell the property seized, aiti to ap- 
propriate the moneys arising from the sale to the support of 
the children of Sweet, &c. 

It appeared that Sweety previous to 1800, lived and worked 
on a farm in Fort Ann, in common with one Hotchkissj for 
about three years, the farm being worth about 100 dollars a 
year ; and that they held the farm on shares, rendering half 
the produce to Mead, the owner. After Sweet left Fort Ann^ 
he lived in a small house and garden on the farm of Chester 
Cooky in Kingsbury^ for about five years, and paid five dollars 
a year rent ; and the last two years he worked on the farm for 
hire, and was to have for hi? services, during the summer season, 
one fourth of the grain raised, worth above 50 dollars a year. 
[ ♦ 366 ] During *the rest of the season, he was paid daily wages, and 
had no privilege or right on the farm, nor any share of the 
produce, except the one fourth of the grain. 

It appeared, also, that while Sweet lived on the farm at Fort 
Ann, he paid his proportion of the taxes on the farm, for two 
years. 

Z. R. Shepherd, for the plaintifls, contended, that the town 
of Kingsbury was concluded by the acts of its officers, in seiz- 
ing and selling the property of Sweet, for the maintenance of 
his wife and children. The proceedings were on the ground 
that Sweet had a legal settlement there. They could have no 
right to seize the property of a person who had absconded, 
and had no legal settlement in the town. The word '' charged," 
in the act, (sess. 36. ch. 78. s. 22. 1 N. R. L. 286.) means 
legally chargeable. The whole provisions of the act proceed 
on the fact of the wife or children being paupers of the town, 
or a town charge. The order of the 15th of May, 1815, was, 
substantially, an adjudication that the place of Sweefs legal 
settlement was in iRngsiury. If the town of Fort Ann was 
to be charged with the maintenance of Sweet, or his &mily, 
the plaintiffs were entitled to his propertv. 

Again ; the pauper rented a tenement m Kingsbury, and paid 
rent there. 

Weston, contra, insisted, that working on the farm of Mead 

on shares, was a renting and payinff rent, within the meaning 

of the act. (Sess. 36. ch. 78. s. 2. Jv. R. L. 279.) The apee- 

ni^^'j^' ^^^^^^^^^^^^^^^^^^Y' In Jackson, ex Aem. Colden,Y. Brow-' 

Htp, toe. 113^' nellyf it was decided, that cultivating a fiu'm for a year, on 
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tharesy made the person a tenant. Having, then, rerted and NEW -YORK, 
occupied a farm at Fort Ann, the yearly value of which was ^^^^^\^^ 
above 30 dollars, the pauper must be considered as having ac- ovkrsibrsop 
quired a legal settlement in that town. He had, besides, paid Fort Ahit 
his share of the public taxes on the farm, for two years. Otbrsebrsof 

Per Curiam. The question is, whether Richard Sweet, a ^'''^*^^^^' 
pauper, had his last legal settlement in the town of Fort Ann. 
The test given by the statute, consists in bona fide renting and 
occupying a tenement, of the yearly value of 30 dollars, for 
two years, and actually paying such rent ; or in holding, and 
executing *an office for one year ; or m having been charged [ * 367 ] 
with and paid public taxes of the town for two years ; or in 
having been bound an apprentice or servant, and serving two 
years in such town accordingly. (1 JV. iJ. L. 279.) 

It appears that Sweet, before the year 1800, lived on, and 
occupied a farm, in Fort Ann, worth 100 dollars per year, in 
common with Hotchkiss, for more than two years, rendering 
half the produce to Mead, the proprietor of the farm. This, 
we are inclined to think, was a bona fide renting and payment 
<^rent, according to the statute. Hotchkiss and Sweet nBid the 
entire control, and ostensible possession of the farm, to sow and 
plant according to their own discretion, under an agreement 
for three years. The one half of the produce, which they had 
a right to retain, is not to be regarded as a mere rule of com- 
pensation for their labor ; but the one half which they were 
to yield to the proprietor of the land, ought to be considered 
as rent for the use of the farm. (^Jackson, ex dem. Colden, v. 
Brovmell, 1 Johns. Hep. 267.) Besides, the case shows, (and 
it was admitted on the argument,) that Sweet had, during two 
years, been assessed, and actually paid taxes in Fort Ann. 

So that, on two distinct grounds, the pauper gained a settle- 
ment in Fort Ann. 

But it is contended, that subsequent to such settlement, the 
pauper rented a tenement, and paid rent in the town of Kings- 
bury. On examining the evidence, however, it appears, that 
for the house and garden, in Kingsbury, he paid only 5 dollars 
per year ; and, independently of that tenement, he can only be 
;egarded as a common laborer, on the farm of Chester Cook. 
There is no evidence of his paying taxes in Kingsbury. 

It appears, however, that in the year 1815, under the 22d 
section of the " act for the relief and settlement of the poor," 
(1 R. L. 286.) the property of the pauper was seized and ap- 
propriated for the support of his family, who were then charge- 
able to the town of Kingsbury. We are of opinion, that by this 
sequestration of the property of the pauper, the overseers of 
Kingsbury adopted him as one of their poor ; and they are con- 
cluded by that proceeding. The order of the general sessions 
of the county of fVashington must, therefore, be reversed. 

Judgment reversed. 
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368* CAS£S IN THE SUPREME COURT 

NEW- rOKA, 

October, lb 17. 

^^'^^'^^^^^1^1^ *Platt against N. & L Smith. 

SxiTu. THIS was an action of debt on an award, tried before Mr 

Words written J*^stice Van JVew, at the New-York sittings, in November y 1816 
in the margin The arbitrators made an award, under their hands and seals, 
5w"a*wtIaiorir '^Citing the bond of submission, and by which they awarded 
in a distinct sen- the defendants to pay to the plaintiiT 2,656 dollars and 25 
i^nsw^*** u cents, and, also, that on the delivery of the award, they should 
part of tbe a- pay to the arbitrators 30 dollars, beingonehalf of the expenses 
l^^e'^he same ^^ ^^ arbitrators, &c., and that the parties, on payment of 
(onstruciion as the Said sums, should execute mutual releases, &c. In the 
bcX^ofh."* *** margin of the award the following words were written by the 
Where, in a arbitrators , •* Gilbert Piatt is to give up the note which he 
iTnirt**' oT'm holds against N, Smith fy Co. The store remains joint property. 
award deliver- The outstaudiug dcbts to be equally divided." 
pwt?e«r***^ihe ^ counterpart award was delivered to the defendants, in 
word " dollars'' which the word dollars was omitted after the words and figures 
buVin tSTolhe; " two thousand six hundred and fifty-six ftV-" But the other 
part, which was part, in which the word dollars was properly inserted, was, at 

pSxty* at** the *h® t™®> shown to the defendants. 

same lime, it The jury, uudcr the direction of the judges, found a verdict 

in»ertc<r,"*'**th« fo*" ^^0 plaintiff, subjcct to the opinion of the Court on the case. 

omission in the * , r .\ i • .•/«• 

copy was held Johnson, toT the plamtiti. 

to be immateri- 

aJ. (a) P. W. Raddiff, contra. 

Per Curiam, We are of opinion, that the words written in 
the margin of the award, by the arbitrators, are to be considered 
as part of the award, and to receive the same construction as 
if they had been inserted in the body of the instrument. The 
words form a distinct sentence, and the meaning is the same, 
whether they be read in one place or another, after any distinct 
sentence. Besides, these words are merely explanatory of 
what would have been the operation and effect of the award, 
if they had not been inserted. 

We are of opinion, also, that the omission of the word dollars 
in the counterpart award delivered to the defendants is not 
f * 369 ] *fatal, when taken in connection with the proof, that the other 
part, in which there is no such omission, was shown to the 
defendants when they received the copy of the award. The 
plaintiff is, therefore, entitled to judgment for the sum awarded 
to him, with interest, but not for the thirty dollars, awarded to 
be paid by the defendants to the arbitrators. There is no evi- 
dence that the plaintiff has paid that sum for the defendants ; 
and if he had paid it, it is very questionable whether he could 
recover it in an action on the award. It does not even appear 
that the plaintiff has paid his own half of the charges of the 

(a) Vide Bridgt v. Johnson, 5 WeudelPt Rep, 942. Bacon y, WUber, 1 Cowem 
117. Broum r. Hankerson,5 Cowen, 70. 

806 



OP THE STATE OP NEW-YORK. 369 

arbitrators. A mere liability to pay, without actual payment, new- YORK, 
gives no right of action by either party against the other. October, isn. 

TiMMKRMAH 

V. 

MORRIIOlf. 



Judgment for the plaintiff. 



TiMMERMAN Ogoinst MoRRISON. 

IN ERROR, on certiarari to a justice's Court. 

The defendant in error brought an action, in the Court below, where a piaUi- 
against the plaintiff in error, and on the return of the summons, tiff appears by 
one Wilbor appeared for the plaintiff below, the defendant in jUiu^J^urt* 
error; and, on his authority, for that purpose, being denied by ifthe attorney li 
the defendant below, Wilbor produced a paper purporting to be pjJJS^ce **" h^s 
a power of attorney, with the name of the plaintiff subscribed, power, the exe- 
The defendant denied the execution of the power, but the jus- SS provld.7«7' 
tice overruled the objection, and admitted Wilbor to prosecute, . A declaration 
as attorney for the plaintiff, without any proof of the execution ^ ""TS'iiJ'" 
of the power. The plaintiff's attorney then presented a writ- Court, may be 
ten declaration, containing the general counts for goods sold, TOrsiISlg^^iny 
money had and received, money paid, and services rendered, time, or not a- 
and also for attending the defendant's family in sickness, but qu^*t"^(^" '*" 
without stating any time, or averring a request on the part of The true eon- 
the defendant. To this declaration the defendant demurred, m ^^m/^joJS 
specifying these omissions, as causes of demurrer, but the jus* lections of the 
tice, without waiting for any answer to the demurrer, decided ^e^LSSS^ 
that *the declaration was sufficient. The defendant then plead- r ♦ 370 ] 
ed the general issue, and the plaintiff proved that he. had at- cutua fir the 
tended the defendant's family as a physician, and had fiirnished p^J^ o/reg- 
medicines during their sickness. It was, however, proved, that )|^^^^ *of 
the plaintiff was not a licensed physician, according to the stat- f*y»»p ^y "j^- 
ute ; but he endeavored to support the action, by attempting to S2, smb. 36* 
show that he administered to the defendant's family nothing Ji^t^*.^-. ^- 
but rootSy bark and herbs, the growth or produce of the United in 'connection*) 
States; although on this point the proof was equivocal and ex- >* ^^ bo per- 
tremely doubtful, the justice gave judgment for the plaintiff \^ to^praet'lw 
below, and the judgment for costs included several items of fees T*^,!_********- 
incurred by the defendant, such as subpoenas for, and swearing ue of suin^'^ror 

the defendant's witnesses. servicei render- 

ed or medicines 

Per Curiam. The justice erred. 1. In not requiring proof Sat'ewy wr^^ 
of the execution of the pretended power of attorney. ton ■<> practis- 

2. The demurrer to the declaration was well taken, and the j!2[,7u*,**^^^^ 
defendant was entitled to judgment thereon. to a penalty of 

25 dollars, un- 
less he proves that bo practised jfrafwi/oiw/y, or that be administered only rooti, barkf or ha^, the growth 
or prodttet ofttie UniUa States, (c) 

In rendering jud^ent for a plaintiff in a jostice's Court, it u erroneous to iadude costs inclined by the 
defendant, such as subpoenas for, and swearing Us witnesses. 

(a) Vide Camfr. Myert, \5Johtu, Rep, 246. Oaul r. Groat, 1 Cowen, 113. JSUloek r, CwmiHgheHm, 
I Id, Vifi. Pixieu V. BuUm, 2 W. 421. Beaver v. Van Ettery, Id, 429. 
lb) Vide Van Hoesen v. Van AUtune, 3 WendelPs Rep. lb. 
(c) Aieott V. Barber, 1 WendeWe Rep. 526. 
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NEW- YORK, 8. The justice erred in his construction of the statute foft 
October, 1817. regulating the practice of physic and surgery. (2 R. L. 219.) 
Ths Pbopls '^'le 12th section of that act forbids any person to practise 
V* physic or surgery without a diploma, and declares that, '^ if any 

person shall so practise without a diploma, he shall forever 
thereafter be disqualified from collecting any debt incurred by 
such practice in any Court in this rtate." The 20th section 
superadds a penalty of 25 dollars for practising without a regu- 
lar license, with a proviso, that no parson shall be subject to 
such penalty, who practises without fee or reward ; and with 
this further proviso, ^' that nothing in this act contained shall 
be construed to extend to debar any person from using or apply- 
ing, for the benefit of any sick person, any roots, bark, or herbs, 
the growth or produce of the United States." The true con- 
struction of all these sections and provisoes, taken together, is, 
that no person commencing to practise without license, after the 
date of the act, shall be capable of suing for services rendered, 
or medicines furnished as a physician or surgeon ; and that every 
person so practising without license, is subject to a penalty of 
25 dollars, unless he proves that he practised gratuitously, or 
that he administered only roots, bark, or herbs, the growth or 
produce of the United States. 
[♦371 ] *4. The justice erred in rendering judgment in favor of the 

plaintiff, for the costs voluntarily incurred by the defendant in 
making his defence. 

Judgment reversed, (a) 

(a) Vide Pinfitld v. Carpender, 13 Johu, Rep, 350. Bremen t. Mann, 13 JtkM, 
i{^.460.t 

f WySoMU V. SA^HMii, 15 ./oAw. R$f, 195. DtmMm ▼. CsttiM, 1 CnDM, IIL 



The People against Miller. 

A Couriof spe- IN ERROR, ou Certiorari^ to a Court of special sessions of 
the 'MalTe *bat ^hc peace, consisting of three justices of the county of Otsegp^ 
jurisdiction of to bring up the trial and conviction of the defendant, for a mis- 
^ In the record demeanor. The return stated that, upon the complaint of one 
of a convjction Georee Wilson^ that the defendant had been ffuilty of a misde- 

before a Court •*i'r !_• _*■ a \ • j 

of special ses- mcanor, m taking from hun a certam note, a warrant was issued, 
»*on»» ^« piwe and that the defendant, on being brought before a justice, con- 
fence was com- 
mitted must be stated, that it may appear to have been within the jurisdiction of the Coart. [b\ 

Whether it is necessary to state tnat the comfdaint, previous to issuing* the warrant, in whioi the defend- 
ant was arrested, was made under oath t Q^aert. 

A fraud, to be indictable at common law^ must be one affecting the public, and such as common pradeneo 
is not sufficient to guard agrainst ; as the usmg of false weights and measures, or false tokens, or where there 
has been a conspiracy to cheat. 

MThere a person got possession of a promissory note, by pretendinr that he wished to look at it, and 
then carried it away, and refused to deliver it to the hoider, it was neld that this was merely a priyalo 
ft^uAf and not punishable criminally, (c) 



1^1 



b) Vide Pawen v. 7^ PeooU, 4 Johm. JBep. S9S. 

Lambert v. T%t People^ 9 Cow. Rep. 578. Vide note (a), to 7 Jotuu, Rip, fOl. 
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seated to be tried by a special seiteions. The Court was duly new- YORK, 
formed, and from the evidence, it appeared, that the defendant ^^^'fj^^ 
called on the witness, Wilson, and wished to see a note which Dunham 
was given by the defendant to one Marshy or bearer, for ten ^' 

tons of hay, and that on its being handed to the defendant to 
look at, he mounted his horse, and rode away with it, and re- 
fused to deliver it to tViUon. The defendant was convicted up- 
on this evidence, and fined 12 dollars and 50 cents, and the 
objections alleged against the conviction were, that it did not 
appear that the complaint, upon which the warrant issued, was 
under oath ; that it did not appear where the offence, if any, 
was committed, or that it was within the jurisdiction of the 
Court below ; that admitting the offence to have been committed 
within the county of Otsego, it is not an ofience within the ju- 
risdiction of a Court of special sessions ; and that the evidence 
does not make out any criminal offence. 

Per Curiam. None of the objections made to this convic- 
tion have much weight, except those relating to the place where 
♦the offence was committed, and the insufficiency of the evi- [ ♦ 372 ] 
dence on which the conviction was founded. It is essential 
that it should appear, that the Court had jurisdiction of the of- 
fence ; and it had no jurisdiction, unless it was committed with- 
in the county of Otsego ; and if committed within that county, 
it was within the jurisdiction of a Court of special sessions. The 
act (sess. 36. c. 104. s. 6. 2 JR. L. 507.) extends its jurisdic- 
tion to petit larceny, misdemeanor, breach of the peace, or other 
criminal offence, under the degree of grand larceny. But the 
evidence did not make out any criminal offence at all ; it was a 
mere private fraud, which, according to the doctrine laid down 
by this Court, in the case of The People v. Babcock, (7 Johns. 
Rep. 204.) is not indictable. A fraud indictable at common law 
roust be such as would affect the public, and such as com- 
mon prudence would not be sufficient to guard against ; as the 
using of false weights and measures, or false tokens, or where 
there has been a conspiracy to cheat. (6 Term Rep. 565.) 
The fraud, in this instance, is not one falling within the rule. 
The conviction must, therefore, be reversed. 

Conviction reversed 



Dunham against Pratt. 

THIS was an action of covenant, for the breach of a cove- lnad«!iaration 

nant of title, in a deed. The declaration stated that on the 18th o7 a covenant 

of January y 1785, the defendant, by his certain deed poll, of »n adeed,ii is 

which profert was made, did, in consideration of GIL lawful 'uite'^ the 

defendant con- 
veyed to the plaintiff, certain land or premises, in the $aid deed particularly metUUmed and tpeeifitd, with- 
•^ any further deaeripiMii. 
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372 CASES IN THE SUPREME COURT 

NEW-YORK, money of Masxachuseits^ give, grant, sell, convey and confircj 
^^l^i^^^^J^- unto the plaintiiT, and to his heirs and assigns forever, " two 
DoiiHAM third parts of a certain right or share of land in the said deed 
^' particularly mentioned and specified , to have and to hold, d^c, 

and that the defendant, by the said deed poll, covenanted that 
he had good right to sell and convey the premises to the plain- 
tiff, his heirs and assigns. The breach negatived the covenant. 
The defendant pleaded, 1. Non est factum. 2. Payment and 
satisfaction of damages. 3. A release. 4. That the defendant 
[ * 373 ] *was seised, and had good right to convey ; and, 5. That on the 
2d of November, 1788, the defendant, being an insolvent debtor, 
within the meaning of the insolvent act of the 13th of April, 
1786, in conjunction with three fourths in value of his creditors, 
presented a petition to William B. Whiting, Esquire, then being 
one of the judges of the Inferior Court of Common Pleas, in and 
for the county of Columbia,ihe defendant having been arrested 
and then being under arrest, by process issued out of that Court, 
praying that his estate might be assigned, and he be discharged ; 
and that such proceedings were thereupon had, that the said 
William B, Whiting, so being one of the judges of the Inferior 
Court of Common Fleas, of Columbia county, on the 28th Jan-^ 
uary, 1788, in writing under his hand and seal, bearing date 
the same day and year, discharged the defendant 

The plaintiff replied to the second, third and fourth pleas, 
and demurred generally to the fifth plea. 

Cody, in support of Ibe demurrer. He cited 1 Saund. 233. 
n. (2.) 2 Saund. 336. note (1 .) 

Starrs, contra, admitted the plea was bad, but he said, the 
declaration was also bad, and the defendant was, therefore, 
entitled to judgment on the demurrer. The declaration ought 
to state where the land lies, and describe it particularly. 

Per Curiam. The declaration alleges, that the defendant, 
for the consideration of a certain sum of money specified, did 
give, grant, sell, and convey, to the plaintiff and his heirs and 
assigns forever, two third parts of a certain right or share of 
land, in the said deed particularly mentioned and specified, with- 
out any further description. This, we think, is all that was 
necessary. It is enough to prevent surprise on the defendant, 
and gives him all that is necessary to enable him to plead, and 
defend the action. Profert of the deed being made, he is en- 
titled to oyer, and thereby obtains every particularity he can 
waiit. This mode of declaring is sanctioned by the cases, and 
highly approved by Sergeant Williams, in his notes to Saunders. 
(1 Saund. 233. n. 2.) Courts very much discountenance un- 
necessary prolixity of pleading ; and therefore, says he, in an 
action of covenant for non-payment of rent, it is sufficient to 
[ * 374 ] allege in *the declaration, that the plaintiff, on such a day and 
year, at such a place, bv a certain indenture made between him 
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of the one part, and the defendant of the other part, (which the new-york. 
phuDtifT brings here into Court,) demised to the defendant ^^]^|!^^;J^ 
certain premises particularly mentioned and described in the said acklkt 
indenture^ without setting out particularly tlie parcels of land v- 

demised. (2 Chitty's PL 192. n. (t.) If this be a sound rule ** ^•^ ' 
in covenant for non-payment of rent, it is equally applicable to 
the case before us. We are, accordingly, of opinion, that the 
declaration is sufficient, and that the plaintiff is entitled to 
judgment on the demurrer. 

Judgment for the plaintiff. 



AcKLET against HosKms. 

THIS was an action of covenant, on an indenture of appren- Where an m 
ticeship. The declaration stated, that by a certain indenture p^jS^Wp^ic 
of apprenticeship, one part of which indenture, sealed with the the introductory 
seal of the defendant, the plaintiff brings into Court, one Shel- ^i^^^^^ 
don Curtisy aged 15, put himself an apprentice with the plain- the' consent of 
tiff to learn his trade of a hatter, and to serve the plaintiff until faih^ndtrm' 
he should attain the age of 21 ; that it was thereby covenanted self apprentice 
and agreed, that the said apprentice his said master should well JlS^Jlatinritere^ 
and faitlifully serve, &c. &c. ; that fur the true performance of specUve duUes 
the covenants on the part of Curtis, the defendant bound him- of'^ihe^'^^iSr 
self unto the plaintiff; that Cwtis was received into the service and apprenUce, 
of the plaintiff, and that although the plaintiff had, on his part, ^", .J^ri/ 
fulfilled the indenture, yet that Curtis would not faithfully serve tu said partUi 
him, but, on the contrary, absented himself, and continued ab- JSi> AarSfanS 
sent from his service. wa/»,iti8siped 

The indenture, as set forth upon oyer, was as follows : « This 3lf B^i^d cl 
indenture, made the 7th day of February, in the year of our B/theiiardian, 
Lord 1814, witnesseth, that SheUon Curtis, son of Moses Cur- jjlj^^'ijlfon*' of 
tis, deceased, late of the town of Geneva, being 15 years old covenantby^., 
on the I4th day of May, in the year of our Lord 1813 by and Jtr^T/ ^l 
♦with the consent of Ebenezer Hoskins, his guardian, of the town r * 3*75 n 
of Geneva, in the county of Cayuga, hath, of his free and vol- ,n<jbntureonthe 
unlary will, placed and bound himself apprentice unto Henry pa^ of the ap 
Ackley, of the village of Ithica, hatter, to learn the said trade, ?imained " no 
mystery or occupation of a hatter, which he, the said Henry, covenanuon his 
now useth, and with him as an apprentice to dwell, continue, jm^'uon is ap* 
and serve, from the day of the date hereof, until the said Shel- parent that B. 
don shall arrive at the age of 21 years ; during all which time ^r?y to^ n^nder 
the said apprentice his said master well and faithfully shall ihebindm|vaHd 
serve, his secrets keep, his commandments gladly do and obey, ^?4.c. nfs 
&c. &c. From the service of his said master he shall not, at 2.(ijR.^i?5.) 
dny time, depart or absent himself, &c. And the said master, tbe'UnMnr'of 

the guardian I0 
be expressed in the indenture, and signified by his sealing and signing tlM same, (a) 

(a) Vide BuU v. FoiUtt, 6 Cow. Rip, 170 
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NEW -YORK, iQ coosideration of the before-mentioned pranises^ in the trade . 

October, 1817. mystery or occupation of a hatter, which he now useth, with 

AcxLxr ^^^ things thereto belonging, shall and will teach and instruct, 

V- or cause to be well and sufficiently taught and instructed, &c. 

&c. In witness whereof the said parties have hereunto set their 

hands and seals, the day and year first above written. Sheldon 

Curtis y L, S. Ebtnezer Hoskinsy L. S. Henry Ackleyy L. iS." 

The defendant, having craved oyer, demurred, and the plain- 
tiff joined in demurrer. 

Foot, in support of the demurrer, contended, that the inden- 
ture contained no covenant, on the part of the guardian, that 
*\OJohn»,Rep. the apprentice should faithfully serve. In Mead v. BillingSjf 
the parties expressly bound themselves to each other, for the 
true performance of the covenants in the indenture, which was 
executed by the father. Here the defendant merely expressed 
his consent to the binding, according to the statute, by signing 
and sealing the indenture. 

Henry y contra, insisted, that the father, being a party to the 
indenture, and having executed it, was bound by the covenants 
1 8 Johm. Rep. it contained. In the case of MDowhyX the Court said the 
^^* fiither was bound, though the infant apprentice was not. In 

«Any. 618. Branch v. Ewingtony^ Lord Mansfield said, nothing could he 
^uBMod. i9o! clearer than that the father was bound for the performance of 
s. K the covenants by the son. 

Thompson, Ch. J., delivered the opinion of the Court. The 
question is, whether the defendant is bound by any of the cove- 
f * 376 ] nants •contained in the indenture. In the case of Mead v. 
Billings y (10 Johns, Rep. 99.) the indenture is very different ftom 
the present. There, after stating what the master and appren- 
tice respectively stipulated, the indenture concludes, that, " for 
the true performance of, all and singular, the covenants and 
agreements aforesaid, the said parties bind themselves each 
unto the other." Here the father clearly made himself a party 
to the covenants, and expressly bound himself for the perform- 
ance. So, also, in Whitley v. Loftus, (8 Mod. 190.) and in 
Branch v. Emngton, {Doug. 518.) 

In the case before us, there are no words importing any 
covenant or agreement on the part of the defendant. He has 
done no more than is made necessary by the statute, in order 
to make the indenture binding on the apprentice. The statute 
{{ N. R. L. 135.) requires that the consent of the father or 
guardian should be expressed in the indenture, and signified 
by such parent or guardian, sealing and signing the said inden- 
ture. That is all the defendant has done. He might be willing 
to consent to the binding, yet not be willing to be bound him- 
self, for the performance of all the stipulations contained in the 
indenture. In this, as in all other covenants, we should en- 
deavor to find out the intention of the parties ; and when we 
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can account for the defendant's signing, and becoming, thus far, new-vork, 
a party to the indenture^ within the requirements of the statute, ^^^^^r, isn. 
without making him a party to the covenants, we ought so to gramt 
consider his meaning and intention ; unless the language of the ^^ 

indenture will fairly warrant a more extended construction. 
The statute does not require any covenant from the parent or 
guardian. It has furnished the master with the power of en- 
forcing obedience from his apprentice, and compelling him to a 
performance of his stipulated service. To make the defendant 
liable in this case, would be, in effect, saying, that the parent 
or guardian would, in every possible case, of a valid binding, 
be responsible for the performance of the covenants contained 
in the indenture, as the statute requires the consent of the 
parent or guardian to be expressed in the indenture, and that 
consent to be signified by sealing and signing the same. The 
statute does not demand, nor ought it to receive such a con- 
struction. It would greatly embarrass, and frequently defeat 
the very objects intended to be carried into effect. The case 
of Blunt V. Melcher, (2 Mass. Rep. 228.) is an adjudication 
•expressly in point upon the construction of such an indenture ; [ * 277 ] 
and goes the full length of exonerating the guardian from all 
responsibility upon the covenants. We are of opinion that the 
defendant is entitled to judgment. 

Judgment for the defendant. 



Grant against Button. 

IN ERROR, on certiorari to a justice's Court. 

The defendant in error brought an action against the plain- In an anion 
tiffs in error, in the Court below, for not doing some work as a prie'iJ^or woJk 
carpenter, faithfully, and in a workmanlike manner. The de- and labor, Uiu 
fendant below pleaded the general issue, and a former action duc*o"iheamoun^ 
by him, as plaintiff, for his pay for the same work. It appeared of the piaintitr^ 
that the defendant below had worked for the plaintiff 25 days, Sow^'iL^Z 
and had recovered from him 1 dollar 25 cents per day. Con- work was not 
siderable evidence was produced on the part of the plaintiff, ^d*in*a*llwk* 
that the defendant was not a good workman, and did not earn manlike man 
1 dollar 25 cents per day. It also appeared, on the part of the °®Si^Ji, ^Y^\f.^^ 
defendant, that he was absent, for some time, from the plain- was properiy 
tifTs work, who came after him a second time, and was anxious f^^i"^ fori 
to have him return. The justice, before whom the former trial mer action, and 
was had, testified that the plaintiff defended that suit, and of- SSdSthS^ 
fered evidence . to show, that the defendant's work was not ject of a new 
worth the wages which he claimed, and which it appeared that ""*" 
the plaintiff had agreed to give, for the purpose of reducing the 
amount of his recovery ; but the justice stated, that he consid- 

(«r) Vide SeweU v. Sehroeppel, 4 Cowen, £64. 
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NEW-YORK^ ered the plaintiff bound by his agreement, and did not aflow 
^^^^TlJ^ any deduction. A verdict and judgment were given in this 
0OTT cause for the plaintiff below, the defendant in error. 

WiuoM. Pf'-r Curiam. The plaintiff's right to recover any thing upon 

the merits, in this case, independently of the question in rela- 
tion to the former trial, is extremely doubtful ; but he is, at all 
events, barred by that trial. The same matter was there prop- 
erly given in evidence, and the justice erred in not allowing a 
[* 378] deduction *on that account, if sufficiently proved, (a) It does 
not appear, with certainty, whether the former trial was by jury 
or not ; but it is fairly to be intended from the justice's evidence 
that it was not. The justice says, that the plaintiff, on the trial 
before him, attempted, by some of the same witnesses examined 
in this cause, to reduce the price of the defendant's labor, but 
he considered the plaintiff below bound by a special contract, 
and he accordingly allowed the defendant below a dollar and a 
quarter per day, according to the contract. The evidence, it 
would seem, therefore, was heard by the justice. If it was 
inadmissible, it should have been rejected, otherwise the par- 
ties could not know on what ground the justice decided. If he 
erred in receiving or rejecting the evidence, the party aggrieved 
would have had a remedy ; but as the case now stands, the 
matter must be deemed to have been once tried, and the judg- 
ment must be reversed, (b) 

Judgment reversed. 



Jonnt. 



[a) Vide Beecker and Betektr v. VroomaHf 13 Jahm, Rep. 902. Jone» v. Scriveti, 8 
hm. Rep. 4d3.t 

(h) Vide Janee v. ScHren, 8 Johne, Rep. 468. Whitt v. WardSg' AyUnoorth. 9Jokm. 
Rip. 232. Can/ield v. Monger 4* Adams, 12 Johsu* Rep. 347. 

t Piem ▼. DrakCf 15 Johns. Rep. 475. 



Doty against Wilson. 

A release given TH IS was an action of assumpsit. The declaration contained 
aAcr ibe exam- the usual mouey counts, and the defendant pleaded non assump^ 
terefltodwitncM, sit, with notice of his discharge under the insolvent act ot 
[*379] *1811. The cause was tried before Mr. J. iSpcnccr, at the 

is too laic to ren- TVashingtOTl chcu'lty lU JuuCy 1816. 

nv' cLm^fem^; ^^ the trial, Simon Kittle was produced as a witness on the 
and where an part of the plaintiff, and testified, that in the spring of 1810, 
roide '""at tK^ ^^ ^^^ deputy of the plaintiff, who was then sheriff of the 
trial, and per- county of fVashingtofiy and received a ca. sa. issued out of this 
wfficiJncy''of*'S Court, in favor of one Stanton, against the defendant, for 179 
reieaiie, the dollars 67 cents, on which he arrested the defendant, who not 
to^^'^irwf * Sw being able to pay the money, he voluntarily permitted him to go 
examination of at large, Supposing that he could, afterwards, take him and 
oroceed?*"and commit him tocustody. The defendant objected to the compc- 
that bis tesUmo. tency of the witness, who then produced a release from the 
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phintifT; and the sufficiency of the release being objected to, the new -YORK, 
judge decided in favor of the objection, but allowed the wit- ^^^^o^cr, I817. 
ness to proceed in his testimony ; and if the plaintiff should, ^""^"^dotT^^ 
afterwards, give a sufficient release, then, that the evidence v. 

should be relied on ; otherwise it would be rejected. The wit- "**°'^" 
ness then further testified, that on the 2d of June, 1814, afler ny should be 
the plaintiff had paid the judgment obtained against him by pJ)J^ **%hou!d 
Stanton, for the escape of the defendant, the witness saw the aiiRrwards givo 
defendant, and told him that he called, at the request, and on fcwMir' " 
the behalf of the plaintiff, to ask payment of the amount of Bui where a 
the judgment ; that the defendant said that he would go and ™bje"c*t!d"?o^oS 
see the plaintiff, and settle the demand with him ; that th& account of &ome 
debt belonged to him to pay, and that he would pay it. The L'jSrwhiisi an. 
plaintiff having proved the amount of the recovery against him, oiher release is 
the defendant offered in evidence his discharge, bearing date jI,d^r'"^iiiows 
the 25th of January, 1812, which was rejected by the judge, the examinatiou 
who charged the jury that the defendant's promise to pay the om^^My ohjlJc- 
debt to the plaintiff was sufficient to maintain the action. That tious beinf^ 
it was founded on a precedent and valid consideration; and ^^l, ^^^\y, 
that they ought to find for the plaintiff the amount which he »*»«* course is 
had been compelled to pay. The jury, accordingly, found a '^'^Tpromise to 
verdict for the plaintiff, which the defendant now moved to indemnify a 

fiPtnsidp sheriff for a vol 

B^i asiuc. untary escape 

already maae. 

Z, R. Shepherd, for the defendant. 1. The witness, Kittle, '* where a de- 
was not competent without a sufficient release ; and, until that fendani taken 
was«executed and produced, he ought not to be allowed to tes- aRowSt'ogoai 
tify. A release executed to a witness, afler he has given his Ja^ge by the 
evidence, will not make him competent, or remove the objec- anffuie pSniW 

lion to his testimony.! »» the execution 

•2. There was no consideration for the promise of the de- [ * 380 ] 
fendant. The voluntary permission to the defendant to go at ^^"^mi^eni 
large, discharged all liability on the judgment. The judgment against the 
was satisfied in law. There was nothing lefl to furnish a con- ^^^^ ^^^ *^ 
sideration. An express promise can only revive a precedent mount' of 
good consideration,]: which might have been enforced through by'^jhe^^h^riff; 
the medium of an implied promise. The sheriff is bound to the defendant 
pursue the course pointed out by law, and if he deviates, he ^^l^^^ to 

pay the same to 
t 2 Heyl v. Burling, ] Caiats'* Rep, 14. the sheriff, such 

t 3 Bos. 4* PuU. 249. 25S. note. Smith v. Ware, 18 Johm. Rep. 257. 259. Skippey promise will 
▼. Henderson, ante, p. 178. 180. support an ac- 

tion, there beine 
a moral obligation on the part of the defendant, accompanied with an express^ c^surnDtion ; and he had, 
besides, received a benent by being exonerated from his liability to the original plaintiff, which is not 
Cable to the objection that it was a past consideration, without a previous request, for the benefit 
to the defendant, connected with his subsequent express promise, is equivalent to a previous re- 
quest 

A past consideration, beneficial to the defendant, to which he afterwards assenU, is sufficient to support 
an action. ^ 

It is unnecessary to lay a special request in the declaration, la all caaea where the coasideration for the 
defendant's promise was executed, {b) 

(a) Vide Ten Eyek v. Bill, 5 Cowen^s Rep. 55. _ . 

(*) Vide Edwards v. Davis, 16 Johns. Rep, 285. n. (a.) Chafee v. Tlumas, 7 Cowen, 358. Parker v. 
Crane. 6 WendeU, 647. 
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NEW-YORK^ acts contrary to law ; he violates hb duty, and any promiso of 
October, 1817. indemnity to him is void. 

DoTT 3* If the plaintiff is entitled to recover, it can only be io a 

V. special action founded on the promise. The declaration con- 

tains only the general money counts. 

Skinner, contra. I. Kittle was a competent witness. He had 

no fixed or certain interest in the event of the suit. The ob* 

t Stoc**a» V. jection went to his credit, not to his competency .f The case 

£!^,%\, of Heyl v. Burling is very different from the present. There 

the deposition of the witness, taken before the trial, was offered, 

and the release was after the witness had been examined and 

His deposition taken. Here the witness was released before his 

examination, though the release was not deemed sufficient at 

the time it was offered. 

1 1 CauM«, 4fiO. 2« In Given v. Driggs,X the Court decided, that a bond given 

to indemnify a sheriff against an escape, which had already 

happened, was sood. It is not a bond for ease and favor, nor 

to induce the sheriff to do an unlawful act. 

3. There was a sufficient consideration to support the prom- 
ise. It is sufficient that the party derives a benefit from the 
$ 1 Sound. 264. past consideration ; there the law implies a previous request. <^ 
SS* *' 3 BwT* -A^s ^f ^ ^^^ l^ys a sum of money for another, who, afler wards, 
1671. ' promises to pay it, the promise is valid ; it being equivalent to 

Ante, 178. a payment on request. In the case of Shippey v. Henderson,\\ 
where the defendant had been discharged under the insolvent 
act, the Court held that the plaintiff might declare on the origi- 
nal cause of action, and was not bound to declare specially on 
the new promise. 

Thompson, Ch. J., delivered the opinion of the Court. As 
this case now appears before the Court, there is some difficulty 
with respect to the competency of Kittle, as a witness, when he 
[ • 381 J •was sworn and examined. There can be no doubt, that a re- 
lease given afler the examination of an interested witness, 
comes too late to validate his testimony. The witness must 
be disinterested at the time of his examination. Unless the 
release is given before the examination, it does not remove the 
influence, which the law presumes the interest has upon the 
mind of the witness. (1 Caines, 19.) If we are to understand 
the case as stating, that the defendant's counsel persisted in the 
objection to the witnesses being examined, until a competent 
release was formally executed, and that the judge directed the 
examination to proceed, de bene esse^ the decision was incor- 
rect. But the case may well admit of the interpretation, that 
there was some informality about the first release that required 
correction ; and, to save time, the judge permitted the witness 
to be examined, whilst the release was correcting, and this with- 
out any objection on the part of the defendant to the examina- 
tion going on. This, we think, is the light in which we ought 
to view the case. 
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Considering Kittle a competent witness, his testimony goes NEW-YORK, 
very fully to establish the plaintiflF's right to recover. The de- ^^^^^!!^;J^ 
fendant admitted to him, in the most unqualified manner, that dott 
the debt paid by the plaintiff to Stantoriy by reason of the ^^,^§0 
escape, was to the defendant's debt, and belonged to him to 
pay, and promised that he would pay it. These acknowledg- 
ments and promises were made, after the plaintiff had paid the 
money to Stanton, and after the defendant had been discharged 
under the insolvent act. If the promise, therefore, was valid 
and binding, it would not be affected by the discharge. And 
being made after the escape, and not for the purpose of pro- 
curing it, the promise was valid ; it falls within the principle* 
laid down by this Court, in the case of Given v. Driggs, (1 
Caines, 460.) that a bond given to indemnify against an es- 
cape that has already happened, is good. If a moral obligation 
to pay a debt is a sufficient consideration to uphold a promise 
to pay it, as was laid down by this Court, in Stewart v. Eden, 
(2 Cainesy 152.) the circumstances attending this case are 
abundantly sufficient to raise such a consideration. But the 
case does not rest on this alone. Here is a real and substantial ' 
benefit, resulting to the defendant from this payment. He is 
exonerated from his liability to Stanton. Nor does this case fall 
'^within the rule that makes void promises founded upon a past [ * 382 ] 
consideration, unless moved by a precedent request. 

No difficulty arises with respect to the pleadings. The dec- 
laration contains the usual money counts, and, of course, a 
request is sufficiently laid. It is laid down, by the Court, in 
Camsiock v. Smithy (7 Johns, Rep. 88.^ that it is not even neces- 
sary to lay an express request in the declaration, in all cases of 
a past consideration. Though the cases in which it is not re- 
quired, are rather exceptions to the general rule, and are those 
in which a beneficial consideration, and a request, are necessa- 
rily implied, from the moral obligation under which the party 
was placed. We may here refer to the cases as well collected, 
in 1 Saund. 264. n. 1. It is there laid down, as the result 
of all of them, that where a party derives a benefit from the 
consideration, it is sufficient, because equivalent to a previous 
request. As where a man pays a sum of money for me, with- 
out my request, and I afterwards agree to the payment, this is 
equivalent to a previous request to do so. If this be a sound 
and just conclusion from the cases, it is directly applicable to 
the case before us. The benefit to the defendant, connected 
with his express promise to pay, must be deemed equivalent to 
a previous request. It was an adoption of the payment as made 
for the benefit of the defendant, and a subsequent ratification 
is equivalent to an original command. The opinion of the Court, 
accordingly, is, that the motion for a new trial must be denied. 
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NEW-YORK, 
October, 1817. 

Deoeah against Nellis. 

IN ERROR, on certiorari to a justice's Court. 
Where a de- After the Court below was opened, for the trial of this cause, 
t?ce's°^'°Coart the parties had a conversation relative to the balance due the 
cieims exemp- plaintiff below, who is the defendant in error, and it was agreed 
prisoomraty'oii that ouo Schram should settle the amount, who calculated the 
the ground that balance at 19 dollars and 2 cents, for which the justice, by 
[ * 383 ] *the express order and consent of the parties, entered judgnaent. 
and*is* »ot**^a '^^^ defendant below then offered proof of his having a family, 
freeholder, ac- and not being a freeholder, to entitle himself to exemption 
provlslmiir of ^""^^ imprisonment J but it was rejected by the justice as offered 

the act, iett. tOO late. 
36. cb. 63. tec. « ^ . 

7.(1 it.L. 393.) Per Curtam. There are no grounds whatever for reversing 

proo?"of tiM this judgment. The parties agreed, that the balance due the 

Skct at the hear- plaintiff should be calculated by a third person, and the justice, 

u^^if'^be^waiu ^Y their order, and with their consent, entered judgment for the 

until aAer judp.* amouut. This was, therefore, a confession of judgment in open 

rendeie? ^- Court ; and after it had been entered, the defendant below 

^inst him, he offered proof of his having a family, and not being a freeholder, 

"lueemMhat to obtain an exemption from imprisonment, according to the 

the justice is provisions of the 11th section of the act, (1 ^. J?. L. 393.) and 

pfSJf/^^oT^the this proof was rejected by the justice as coming too late. In 

part of the plain- this the justicc was correct. The act declares, that if the 

Um defen^^i's defendant shall, on the hearing of the cause, prove to the sat- 

exeupUon. isfaction of the justice, &c., he shall be entitled to the exemption. 

The hearing of a cause must be considered as at an end when 

judgment is rendered. It ought to be upon the hearing, for 

the justice might, and probably ought, to hear evidence offered 

on the other side, showing the allegation to be untrue. 

Judgment affirmed. 



Lambert against Hoke. 

According to IN ERROR, ou Certiorari to a justice's Court 

the true con- fhe defendant in error brought an action of trespass, in the 

20th Mci?on of Court below, against the plaintiff in error, and declared for a 

t*384] ''^trespass and breach of close, in entering upon, and using a 
eact (ortgu- private road, laid out across the land of the defendant below, 

[ate hi^hwayty 

sess. 36. c. 33. a person on whose application a private road is laid oat, has the sole and exclusive right to 
use it, unless the occupant of the land at the time when it is laid out signify his intention to make use of it, 
and may maintain an action of trespasi on the case, against the occupant of the land through which it was 
laid out, or any other person, makmg use of it. 

The proper form ofaction against a person using a private road, by the party at whose application it was 
laid out, is trespass on the case, and not trespass. 

Where, in a justice's Court, the plaintiff brought an action of trespass on the case, and in his declarattoa 
fully set forth his cause of action, to which the defendant pleaded, the defendant cannot aAerwards object 
*hftt the action should have been trespass, and not case. 
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P)r the benefit of the plaintiff below. The defendant pleaded new-york, 
the general issue. At the trial, it was admitted, that the road ^*«»*^^ ^^n. 
had been laid out over the land of the defendant, and regularly rowlbt 
recorded, and the plaintiff proved the use of it by the defendant ; y- 

and also, that at the time when the damages were assessed for '""*' 
laying out the road, the defendant, on being asked by the com- 
missioners, whether he intended to use the road for any purpose, 
answered in the negative. The defendant then objected to the 
form of the action, that it should have bden trespass on the case, 
and not trespass, but the objection was disregarded, and a 
verdict and judgment were rendered for the plaintiff below. 

Per Curiam. The 20th section of the " act to regulate high- 
ways" (2 R. L. 276.) provides for laying out private roads, and 
declares, that '' such road, when so laid out, shall be for the use 
of such applicant or applicants, his or their heirs and assigns ; 
but not to be converted to any other use or purpose than that 
of a road : Provided always, that the occupant, or owner of the 
land through which such road shall be laid out, shall not be 
prevented making use thereof, as a road, if he shall signify his 
mtcntion of making use of the same, at the time when the jury 
or commissioners are to ascertain the damages sustained by 
laying out such road." According to the true construction of 
this section, the plaintiff below must be deemed to have the sole 
and exclusive right to use the road as a private way. It was 
laid out upon his application; the defendant disclaimed all 
intention of using it, and the damages must be presumed to 
have been assessed accordingly. The plaintiff is solely charged 
with the expenses of repairing the road ; and the use of it by 
thedefendant's wagons was an injury, for which the law affords 
a remedy. The most appropriate action would have been tres- 
pass on the case ; but the right of objection was waived by the 
defendant, by his joining issue, and consenting to go to trial on 
the merits, after being fully apprized of the grounds of the 
plaintiff's claim. The judgment must be affirmed. 

Judgment affirmed. 



*RowLEY against Oibbs, Standish, and others. [*385] 

THIS was an action of replevin, for taking certain goods of 'f 'JEl^d"' 
the plaintiff; to which the defendants pleaded non cenitj and rendut mak^i 
in justification, that the defendants, Oibbs and Standisk^ as in- *^«^ri i^^- 

'f •f ' ' ' eaiioiii or cor- 

nizance, if ine 
Munc be found for btm, or the plaiDtiff be nonsuited, or otherwise barred, the defendant is entitled to dam- 
a^pas, under the act, sets. 36. c. 96. s. 4k (I R. L. 344.) and the decrease in value of the ffoodS| from the 
tune of the replevin, and interest on their entire value, are a prooer measure of daniagea. (a) 

A collector of the customs may appoint persons inspectors, wno do not reside at a port or entry or de- 
Krary within his district. 

(a) Vide ReHMttlaer CRom Faetcry v. Reid, 5 C<no. Rep. BffJ. 
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NEW -YORK, spectors of the customs for the district of Champlain, and the 
October, 1817. other defendants, as their bailiffs and servants, seized the goods 
RowLsr ^ forfeited to the United States^ for a breach of the non-inter- 
▼• course law. 

'*"' At the trial, before Mr. J. Yates, the taking of the goods was 

proved, and the defendants proved the appointment of Gibbs 
and Standish, as inspectors of the customs for the district of 
Champlain. The plaintiff proved, that Gibbs and Standish re- 
sided at Granvilley as much as eight miles from Whitehall^ where 
were the navigable waters nearest to their residence, and a^ 
much as one hundred miles from the port of entrjr at Cumber-- 
land Heady in the district of Champlain, and insisted, that the 
collector had no power to appoint inspectors residing at any 
place but a port of entry or delivery in his district ; but the ob- 
jection was overruled. The defendants claimed damages for 
deterioration in the value of the goods, from the time they were 
replevied, and interest on their entire value since that time ; 
and the judge, having decided that they were entitled to dam- 
ages, on account of the decrease in the value of the goods, left 
it to the jury to allow interest or not. The difference in value 
having been proved, the jury found a verdict for the defend- 
ants for 2,300 dollars damages. 

A motion was made by the plaintiff to set aside the verdict, 
and for a new trial. 

Z, R, Shepherd, for the plaintiff, contended, that, at common 

law, no damages were recoverable by the defendants in replev^ 

t Bat. Abr, in ;t &nd that the act relative to replevins, gives damages only 

Cost* (F.) Cr^ where the avowry or cognizance is for rent^ 

cm. Rep. 166. Again ; the collector had no authority to appoint deputies oi 

X\ N. R, L, inspectors to reside any where except at Cumberland Head, oi 

11 cb*3 ***** ^ place of entry or delivery. It is true, Granville is within the 

district of Champlain ; but these officers are to exercise theii 

r • 395 1 ^powers on the water, and must reside at the port or place of 

entry or delivery. 

Skinner, contra, insisted, that the charge of the judge was 
correct ; that the plaintiff was entitled to damages. The act 
relative to costs, is general, that every person making avowry, 

1'ustification or cognizance in replevin, if the same be found for 
lim, or the plaintiff be nonsuited, or otherwise barred, shall 
UiV.A.JL.344. recover his damages and costs.<^ 

•e^. 96. ch. 96. The inspectors were duly appointed, and there is no law re- 
quiring them to reside at a port of entry or delivery, or at any 
particular place within the district. 

Thompson, Ch. J., delivered the opinion of the Court. The 
principal question in this case is, whether any damages could 
be assessed for the defendants. This will depend on the con- 
struction to be given to the statute, (1 JV. R. L. 344.) which 
declares, that every person making avowry, justification or 
320 
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ctognizance, in any action of replevin, if the same be found for xNEW-york, 
him, or the plaintiff be nonsuited, or otherwise barred, then October, isn. 
such person shall recover his damages and costs, against the ^^Ib^^^^^TTt^ 
plaintiff, in like manner as the plaintiff would have done if the y- 

same had been found against the defendant. At common law, ^^'^o"- 
the plaintiff, in replevin, if he recovered at all, had a right to 
recover damages for the unjust caption and detention of the 
property ; ana then, by the statute of Ghucesttry costs followed 
as a consequence of such damages ; but the defendant had no 
costs. The statute, 7 Hen. VIII. ch. 4., of which our act is 
kiearly a transcript, was passed to remedy this. Our act is, 
however, broader than the English statute, that being confined 
to replevin in particular cases. Our statute is general, extend- 
ing to all cases of replevin when the defendant shall succeed 
in making out his avowry, or justification, or the plaintiff shall 
be nonsuited, or otherwise barred. (2 Bac.Ab. Costs, (F.) 

The case now before us is not only within the words, but 
within the reasons and policy of the statute, which was to pre- 
vent vexatious replevins. {Cro. Car. 632. James y. Tuiney.) 
If damages are at all recoverable, I do not see what other rule 
could be adopted than the one taken at the trial. It was no 
more than indemnifying the defendants for the actual injury 
sustained, and unless they can recover these damages here, it 
may *be questionable whether they can recover damages at all. [ * 387 J 
At all events, if a suit upon the bond given to the sheriff for 
the prosecution of the replevin, and the return of the goods 
should become necessary, there can be no doubt that the 
plaintiff, in this cause, may protect himself against any claim 
for damages by reason of the decrease in the value of the 

{^oods, and for which the damages, in this case, have been al- 
owed. 

There is no foundation for the objection, that the inspectors 
of the customs, who made the seizure in this case, did not re- 
side at Cumberland Head, Such a construction of the law 
would render it, in a great measure, nugatory in so extensive a 
district as that of Champlain. This point, though suggested, 
was not much pressed on the argument. Judgment must, ac- 
cordingly, be rendered for the defendants, upon the verdict, as 
found by the jury. 

Judgment for the defendants. 



BuLKLEY AND Wheeler ogaiust Dayton and others. 

THIS was an action of assumpsit. The declaration contain- a release by 
ed counts on a promissory note, for goods sold and delivered, J^SeSTSw'ihe 
and the common money counts. finn, is binding 

At the trial, at the Washington circuit, in 1817, the plaintiffs ^°ers*" ^ 
sought to recover on the promissory note mentioned in the a release to 
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NEW -YORK, declaration, on certain agreements, respecting the sale and de* 

October, 1817. liy^ry of goods, and on a demand for money had and receired 

BuLKLXT by the defendants, as the agents of the plaintiffs, in the sale, in 

^- Canada^ of a quantity of lardy which had been intrusted by the 

plaintiffs to the care and disposal of the defendants. A variety 

a witncfs, by of evidence was produced on both sides, but it is unnecessary 

HflT '^aione/^'^ to State morc than what related to the single point decided by 

•"^* wi w^ ^® Court. 

peteocy. ' Johfi BowTctr was called as a witness on the part of the 
[ *388 ] plaintiffs, ^who appeared, and was willing to testify, but was 
A release b^a objected to by the counsel for the defendants, on the allegation 
ncM^^of^aii AbI ^hat the witness, and Reynolds ^ one of the defendants, were sep- 
maiids ag^ainst aratcly liable for the plaintiff's claim on account of the sale of 
cepilng"wich for ^^^^ ^^ Canada, To obviate this objection, a release was pro- 
wiiich the wii- duccd and delivered to the witness. This release was executed 
coSunciion* *° Only by the plaintiff jBu/fcfey, who was one of the piartners of 
wiSiiie defend- the firm of Bulkley t{ WhedcTy and discharged the witness from 
reiidcrj* hiin^a ^ claims which the plaintiffs had against him, either alone, or 
eompeient wit- jn conjunction with the defendant Keynolds, but expressly ex- 
pbiutiflf,^ as Ve ccpted such claims as they might have against the witness, in 
«» thereby dis- comunction with all the defendants. The release was objected 
aii^^individual ^o» D^^ausc not cxccutcd by both the plaintiffs, and the ob- 
liabiiiiy, and is jectiou was allowed by the judge. 

suppon'^ the The plaintiffs voluntarily submitted to a nonsuit, with leave 
piaintirsrecov- to apply to the Court for a new trial. 

ery against toe «^ « ^^ 

mifun that the "^^^ motion for a new trial was argued by Richardson and 
witness, and not WendeH, for the plaintiffs, and Z. R. Shepherd^ for the de- * 

wL^tbe "^rton fendants. 

chargeable; and Several points werc raised and discussed, but as the Court 

if the witness ^^j^j^ noticc onlv of the Doint as to the rejection of the witness 

were iiaDie asa— ^...^ * . •' /•!_ i 

partner, iointiv BowJccry it IS Unnecessary to state the arguments ot the counsel. 

with the defencf- « ^ . tt i /• t • i 

ants, still the Fer Cunam, Upon the argument of this case, several ques- 
^wedoisn^t ^*^"s w®^® raised and discussed, which it will be unnecessary 
aflcct his com- now to uotico, as wc think the cause must be sent back to 
iSTcMi,^?? ibS another trial, because BoivJcery a witness offered on the part of 
piaimifTrecover. the plaintiff, was cxcluded, after being released. The objec- 
b^indTo" wn*. t*»on to the release, that it was not executed by both the plain- 
iribuie his por- tiffs, was not wcU fouudcd ; One partner may release a debt 
roJer//***Md ^"^ to the firm. It is a general principle of law, that wljen 
thus his interest two have a joiut personal interest, the release of one bars the 
cUfeIZus°^«I?d other. (3 Johns. Rep. 70. and cases there cited.) Nor was 
ajraiiwt thc'par- this release void, or insufl[icient, by reason of the exception con- 
ty calling him. ^^j^^^j j^^ j^ pj.^^ witness himself made no objection to being 

examined ; and after the release, with the exception which it 
contained, the interest of the witness was against the party 
calling him. He was interested to defeat the plaintiff's claim 
altogether, for in that event, and with the release he had, he 
was completely exonerated from the payment of any part of 
f * 389 1 this demand, in *every possible way, either individually or with 
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others. The defendants objected to BowTcer^ because the new-york, 
plaintiffs claimed, in this suit, money received for lard sold in ^^^||J|^^»J817. 
Canaday and for which, the defendants insisted, Bowker and Greeh 
Reynolds were alone liable. If this allegation was true, the p ^' 
witness, before the release was given, was interested to throw 
this claim upon the defendants. But the release discharged 
him from any claim for this money, either individually, or with 
Reynolds ; all the interest left was against the plaintiffs ; for if 
they recovered in this action, and Bowker was a partner with 
the defendants, he would be bound to contribute his share of 
the recovery. The motion for a new trial must, therefore, be 
granted, with costs, to abide the event. 

New trial granted. 



Green against Ferguson. 
IN ERROR, to the Court of Common Pleas of the county where a sum- 

of Oneida. wons was is- 

The defendant in error brought an action on the case against jusUce'i'^Court 
the plaintiff in error, in the Court below, for a false return by a^nst a., 
the latter, as a constable, to a summons. The declaration ^abie, bymu- 
stated, that on the 30th of Afoy, 1811, a justice of the peace take/ »cr\ed 
in the county of Oneida, issued a summons, directing the plain- ^^ed ' ?h« 
tiff below to appear, to answer one Parke, who sued as well for *"^°"* f^^' 
himself as for the overseers of highways in the town of Rome, l^d judglUeni 
in a plea of 25 dollars of debt, which summons was delivered ^". rendered 
to the defendant below, to be executed ; that the defendant did ^|2fy aik^ed 
not summon the plaintiff to appear, but on the contrary, on tohavobceuin- 
the return day of the summons, falsely and maliciously returned tioiaUon ^of a 
that he had personally served it on the plaintiff; that such «tatuie, in an 
proceedings were had before the justice, that judgment was by ii. a^^sl 
rendered ^against the plaintiff; that by reason of the neglect of r # 390 1 
the defendant to summon him, and of his false return, he was the constable, 
prevented from making any defence before the justice, when, tora*thedefen'd- 
in truth, and in fact, he had a good and substantial defence on ant may show, 
the merits, in the said suit, and did not owe the sum for which daSIl!i|«|*°?bai 
it was brought; and that by means of such judgment, he had a. had actually 
been obliged to lay out and expend divers large sums of money, ^"oJSlJe for 
&c. The defendant below pleaded not guilty. wbichjodgrneui 

At the trial, in the Court below, it appeared that the action ;;^„,r°tro1 
brought by Parke against the defendant, before the justice, was for, as the de- 
fer the penalty of 25 dollars, for drawing a seine in Fish creek, ^"^fe-o^^^iiio 
It was proved that the summons was endorsed personally served^ piainUff ought 
and that the defendant below had confessed that he did not roore***thM**wi 

. ^ actual dam- 

ages, and having alleged in his declaration, that by the false return he was prevented from making a de- 
fence, when he had a good and subatantial one on the merits, the evidence in question is a proper answer 
to this averment. 

In an action on the cue, the plaintiff, cmder the general issao, is bound to prove the whole charge is hie 
declaration. 
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I 

NEW-YORK, serve the summons on the plaintiff, but on one James Ferguson, 

October, 1817. jjy mistake, supposing him to be the plaintiff, Robert Ferguson. 

Jacksok The defendant below offered to prove that the plamtiff had 

^'- actually been guilty of drawing a seine in Fish creek, in tlie 

manner, at the time, and for the purposes stated in the declara 

tion in the cause before the justice ; andtiiat Fish creek was 

one of the streams mentioned in the act imposing a penalty for 

the offence for which that suit was brought ; but the Court 

refused to admit the evidence. A verdict was found for the 

plaintiff below. 

The counsel for the plaintiff in error, tendered a bill of ex- 
ceptions to the Court below, which being removed into this Court, 
by writ of error, was submitted to the Court without argument. 

Per Curiam. The question is, whether the evidence offered 
was admissible, in mitigation of damages. Every consideration 
of justice seems to be in favor of admitting the evidence offered, 
if it can be done without violating any principles of law; 
for it is very evident, from the testimony, that it was a mere 
mistake in the officer, he having served the summons on James 
Fergu^son, supposing him to have been the right person. The 
plaintiff is, undoubtedly, entitled to recover all the actual dam- 
ages he has sustained, but ought not to recover more, when the 
officer acted in good faith. No rule of law would have been 
violated in admitting the evidence offered. It was, in fact, 
directly meeting and answering one of the averments in the 
plaintiff's declaration. The plaintiff alleges, that he was, by the 
false return, prevented from making any defence before the 
[ ^ 391 ] *8aid justice, trAen, in truth, and in fact, he had a good and 
substantial defence on the merits in the said suit. In this action 
the plaintiff's claim is founded upon the justice and conscience 
of his case. And, therefore, whatever will, in justice and con- 
science, according to the circumstances of the case, mitigate 
or bar the claim, ought to be received in evidence. If the 
plaintiff sought to recover more than his actual damages, this 
would clearly have been good evidence. The plaintin, under 
the general issue, was bound to prove the whole charge in the 
declaration. (1 Chitty, 466.) The evidence was, at all events, 
admissible in mitigation of damages, and the judgment miut 
be reversed. 

Judgment reverscc* 



Jackson, ex dem. King and others, against Burtis and 

Woodward. 

Where a testa- THIS was an action of ejectment for certain premises situate 
lor dcviaw hw in the City o( New-York. The cause was tried before Mr. J. 
irestaic'ioMv- Totes^ at the New^YorTc sittings, in November , 1816. 
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William Teller^ John Kip, and Lucas Kiersted, were the new- YORK 
patentees of a certain lot of land in the city of New- York, ^^^^^^^^fj^ 
called the Negro Burial Ground. IVUliam Teller survived the Jackson 
other two patentees, and died, having made a will, under ^* 

which his four children, one of whom was William Teller, the * " 

younger, the ancestor of the lessors of the plaintiff, became en- «*"** penons as 
titled to the premises in question. William TeUer, the younger, mon, some^?!* 
died in 1758, after making a will, dated the 21st of July, 1763, "^^^^^^^ 
by which he devised all his estate, real and personal, to his wife man, ucT'hn: 
Mary, as long as she should remai|i his widow, and after her powers ihcm, or 
^marriage or decease, he devised the same unto his eleven chil- [ * 392 J 
dren, some of whom, or whose representatives, were the lessors ofUiem,*to wU 
of the plaintiff, in equal undivided portions. The will also his real proper. 
contained the following power ; — " I will and ordain, that my Sr'wupfed'liJuii 
executrix and executors, herein named, or some of them, for anioteresijUiai 
and towards the performance of this my testament, shall and !^i^^uie'^7c! 
may, as they, or some of them, shall think meet and conve- ^^^ have as 
nient, at any time after my decease, bargain, sell, alien, and nfay'STexecuu 
convey, in fee simple, any or all of the land, messuages, tene- «d *>y ^ s«r- 
ments, and hereditaments, of which I shall die seised in any major ^t ^o? 
parts of the world, to any person or persons ; and for the doing, ^^J^) 
executing, and perfect finishing whereof, I do, by these presents, ai persoiu^rc 
give, grant, will and transfer to my said executrix and executors, devisees and 
hereinafter named, or some of them, or all, full power and au- SS"*t>r \^d, 
thority to grant, alien, bargain, sell, convey and assure, all or which is sold by 
any of my lands and tenements, and good and sufficient deed uTon' and^^de' 
or deeds, conveyances or assurances in the law, to make, seal ^isees, under a 
and execute for the same, to any person or persons, and his ^iuf ibe de^ 
, or their heirs or assigns forever; hereby ordering and appoint- ^^^*^^^^^' 

ing that no sale or sales be made, without the knowledge, ezecuton ^and 
consent and approbation of my executrix, as long as she remains devisees who 
my widow, but after her death or marriage, which shall first ^^bases firani 
happen, then the same to be sold, at the discretion of my ex- the grantee, and 
ecutors, or the major part of them." The testator then ap- an<^o* theland 
pointed his wife, Mary, executrix, and his sons, WiBiam, to himself abs,)- 
Jetemiah, John, Jacobus, Isaac, and Grualterus, and his son-in- becomes vested 
law. Jacobus Buys, the husband of his daughter Mary, one of >" *»'"? •^^[Jf 

.1 J . • i5 -ii I.- * ® "^ and his decla- 

the devisees m his will, his executors. raUons that be 

William, Jacobus, and Gualterus Teller, died before the tes- *>«Jd in common 
tator, and Mary, his widow, and his son John Teller, died about devisees" a^e 
a year after his decease. Isaftc Teller, and Jacobus Buys alone insufficitat to 
qualified as executors. By a deed of release, dated the 8th of ^Uer a"por^ 
July, 1760, between Jeremiah Teller, Isaac Teller and Jacobus t»on of the land 
Buys, the only surviving executors, of the one part, (the deed, common" with 

him. 
An attorney or counsel, who, as the attomev or coonsel of one of the parties in a cause, has been in 
tmsted with papers by a tnird person, cannot be called upon by the opposite party to produce these pa 
pers in evidence, {b) 

(a) Vide Franklin v. Osgood, infra, 627. 8. C. S Johnt. Ck. Rep. 1. Juekton v. Cfioen, 16 Joknt. 
Rip. 167. ' 

(by Vide Brandt v. KUm, 17 Johns. Rep. 3S5. Jackson v. Jf Vey, 18 Id. 390. Johnson v. Da- 
tergne, 19 Johns. 1S4. WUson v. Troup, 2 Comen, 195. 
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NEW -YORK, however, was only executed by Laac Teller and Buys^) and 

/October, 1817. Christiana Prevosiy of the other part, the grantors, as the ex- 

Jackson ecutors of the testator, and under the power in his will, re- 

„ V- leased to Christiana Prevost, in fee, for the consideration of 

109/. 14^., all the testator's fourth part of the premises patented 

to fVilliatn Teller, the elder Kip, and Kiersted, the same being 

in possession of the releasee, by virtue of a lease, bearing date 

[*393] the day *preceding. Afterwards, by a deed, dated the 10th 

of May, 1765; from Christiana Prevost, and four other persons, 

but only executed by Christiana Prevost, and two of the other 

grantors, to Isaac Teller, the former, in consideration of the sum 

of 150/., released and quit-claimed the premises to Isaac Teller 

in fee. Evidence was given on the part of the plaintiff, of 

some parol declarations of Isaac Teller, subsequent to the deed 

of 1765, that the premises in question were claimed and owned 

by him in common with the other children of the testator. 

During the trial, the attorney for the defendants was called 
as a witness on the part of the plaintiff, and testified, that he had 
been served with a subpcena duces teaim, to produce certain 
papers at the trial of this cause, which he had received as the 
attorney and counsel of Henry R. Teller, in certain actions 
brought for the recovery of certain parts of the Negro Burial 
Ground ; and that Henry R, Teller, having compromised with 
the defendants in those suits, had left the papers with the wit- 
ness, as the attorney and counsel of the defendants in this suit, 
and in other suits now pending, and that he held them as 
counsel for the defendants, and declined to produce them un- 
less directed so to do by the Court. The judge decided that 
the witness was not bound to produce the papers. 

After the evidence was closed, the judge charged the jury, 
that the deed from the executors of fViuiam Teller to Chris- 
tiana Prevost, was effectual to convey all the title of William 
Teller in the premises in question, and that that deed, and the 
deed from Christiana Prevost and others, to Isaac Teller, were 
conclusive to show, that Isaac Teller was not possessed of the 
premises as a tenant in common, with the lessors of the plain- 
tiff or their ancestors ; and directed the jury to find a verdict 
for the defendants, which was found accordingly. The plain- 
tiff moved that the verdict should be set aside, and a new trial 
granted. 

The case was argued by Huntijigton, and Van Vechten, for 
the plaintiff, and by Brinckerhoff, and H. BleecJcer, for the 
defendants. 

For the plaintiff , it was contended, 1. That the lessors of 

the plaintiff had made out a good title to a part of the premises 

in question, as tenant in common with Isaac Teller, deceased. 

t iVood/aWs The entry of one tenant in common is good for all.f The pos- 

Ten /.ow, 446. gggsion and seisin of one tenant in common, is the possession 

[ * c394 ] *and seisin of the others ; for such possession is in support of 
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the common title.f The bare preception of rents and profits new-y<)RK. 
by one will not amount to an ouster. The entry of Isaac Teller Ociobcr^^^isn. 
is not to be presumed adverse or hostile to the lessors claiming Jacksuk 
under the will of William Teller, % His declarations show in ^• 
what character he entered and held possession of the premises 

in question.^ fiwf's'c'i!^' 

In Smithy ex dem. Tellery v. Burtisy\\ Spencer, J., says, that 410. fisoT^s 
one entering, claiming as tenant in common, under the same ^"^«. 207.^ 
title as that of the lessors of the plaintiff, qualifies his entry, and \iif^^^MZ[ 
admits the title of the lessors. When the person entering Rep. 163. • i 
evinces, by his acts and declarations, that he does not mean to cltn^'lss.' i 
usurp the possession to himself, but enters in subserviency to Crmse] 14, id. 
the same title, as tenant in common, the entry loses its adverse ^Jii'^^i^;Jj^/ 
character. So that neither Laac Teller, nor the defendant, 492'. 4 j/hns[ 
can set up his entry, as adverse to the common title. Every ^- 230. 
presumption is in favor of a possession, in subordination to \^^l^o'l^^' 
the title of the true owner.lT Can the defendants, being ^gjofJts.Rep, 
perfect strangers, set up an outstanding operative title in ^^'^- ^^Jotma, 
haacTelUrl ^•^• 

2. The deed produced in evidence, on the part of the de- 
fendant, did not bar the right of the lessors of the plaintiff to 
recover. This deed is executed by two of the grantors only, 
and though described as executors of William Teller^ they do 
not sign as executors, but as individuals merely. It should 
have been executed by them in their capacity of executors.ff tt9 Co. 76. w. 
Again ; there were seven executors named i^ the will of William st^i05. ' t 
Tuller, four of whom survived the testator, and three were liv- ^««'» J^- ^ 
ing at the time the deed was executed, and only two of them r^,* hg. % 
qualified as executors. Until the statute of 21 Hen. VIII. ch. ?^'nj^S\^ 
4. those executors only who qualified were authorized to sell, 
unless the words of the will expressly gave the power to some 
or any of the executors named: The statute of 21 Hen. VIII. 
ch. 4. had not been re-enacted here, and did not extend to the 
colonies, so that a mere naked power to sell could not be exe- 
cuted, where any of the executors refused to act. It was not 
until 1784, that the legislature passed an act on this subject. 
The will gives only a bare authority to sell, and where execu- 
tors have a naked power, if one of them dies, the power, at 
common law, did not survive.Jt The death of John Teller, ^*||i^*^«^^" 
one of the devisees, after the death of his mother, destroyed the rn. PoweU an 

power of sale.'?)^^ Devises, 291— 

*At least a majority of the executors who survived the testa- [ * 395 ] 
tor, ought to convey. A deed, by two out of four, is not # valid Jj^, 7I. "^JJ; 
execution of the power. Tauehst. 44«. 

Besides, this is not one of the powers mentioned in the act. frT%l'^^, 
It is not a devise to executors to sell ; but the devise is to the 1 daines^s Cos. 
children. Again; the exercise of the power is discretionary, Say'#Sq».38^ 
not imperative. There was no trust to be executed ; nor was it ^ $ Shep. 
a power coupled with an interest y nor was there an order of the ^i^^' jpJSj 
testator to sell. lUp. 388. 
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395 CASES IN THE SUPREME COURT 

NEW -YORK, The recitals in the deed to Christiana Prevost are no evi- 
October, 1817. Jence against the lessors.f 

^^^i^^^^^^T^ 3. The title set up is an outstanding inoperative title under 

_ V. Christiana Prevost. It does not appear that she ever was in 

possession of the premises ; and the possession taken by Isaac 

iia'nl' ^^' '^^^^^ ^^^ ^^'^^ ^^^ deed, and in direct hostility to it. There 
is no evidence that the deed included the premises in question ; 
and every presumption ought to be taken against it, and in 
favor of the lessors. 

Next as to the deed of Christiana Prevost and others ; it is a 
mere quit-claim, and is executed by three only of the five grant- 
ors named in it. It was not acknowledged by the parties, not 
proved by the subscribing witnesses ; and their non-production 
is not accounted for. There was not that proof of its execu- 
X VonSehakVt tiou which was required by the statute,^ to entitle it to be re- 
ch' ti6"\^i corded. Neither the words of the acts of the colony legisla- 
ChrtenL* id. tufc, nor the practice under those acts, authorized the record- 
flSSc^f^'^ ing of it. It ought not, therefore, to have been allowed to be 
L4no9, 6u! read in evidence. It does not appear, that a possession of 30 
356 sSt.* years accompanied the deed ; nor, in fact, that the deed was 
ever actually delivered to the grantee ; but, on the contrary, the 
evidence shows that it was delivered as an escrow. 

Again ; Isaac Teller is estopped by his declarations, as to the 
manner of his taking possession, from setting up this deed in 
9 Johnt, Rep, bar ;^ and the defendant, either as a stranger, or claiming under 
^' *^* him, is equally stopped. 

The grantee of the first deed is described as the widow of 
David Prevost^ deceased ; but the grantors of the second deed 
are not described as heirs of Christiana Prevost or of David 
Prevost, If the first deed is void, the second must be equally 
[ * 396 ] so, if connected as parts of one title. Neither deed covers *lhe 
premises in question, but if they did, they cannot bar the title 

Bl Vern. 473. of the leSSOrS.|| 

678! 682.^70?! Again ; Laac Teller himself has, by parol, as well as by writ- 
3 Bro, c. c. ing, admitted that these deeds were never intended to bar the 
^^sey^.'B v}- ^^^^ ^^ ^^^ Icssors. After the date of these deeds, and after he 
*«r, 343. 10 had taken possession, he acknowledged, in 1767, to Crawford^ 
305/^' s Ve^y] ^^^^ ^'^^ '^^^ belonged to his brothers and sisters ; and again, 
760. 11 Vesey] in 1772 or 1773, he acknowledged that he took possession for 
t^'.n^ Roblni ^^^ heirs. At no time did he pretend that the whole title was 
on Wills, &23, Vested in him alone, or that he held by virtue of those deeds 
c^'es^Rl^'r, The receipt, too, given by Mr. Brinckerhoff, to Mr. Jay, men- 
183. 8 Bro. p! tions ^ deed, dated the 14th of May, 1765, signed by Isaac 
Im' of Vend. Teller, Jeremiah Teller, and Jacobus Buys, as grantors, and 
890. 1 Madd, Christiana Prevost is named the grantee, for 15 lots of the 
Ch. 93. 111. ^^^^^ g^^^j Ground. 

This deed estops Isaac Teller, and those claiming under him, 
from saying that the deeds of the Sth of July, 11&), and 10th 
ir 1 Johns, ^^ ^loy, 1765, vested the whole in Isaac Teller alone, and de- 
Co***, 163. vested the other children of his father .IT 
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This deed being called for by the plaintiff, on a subpoena new -York. 

duces tecum^ and not being produced, every presumption in re- ^^^||^[;;jj»^J^ 

gard to it is to be taken in favor of the plaintiff.f Jacksun 

4. From the evidence, it is manifest, that the deeds mentioned „ ^'' 
in the receipt of Mr. Brinckerhoffy and which he was called on 

to produce, had never been delivered to the grantees, but were gtj/^^j"^^" 
delivered merely as escrows. At any rate, there are so many £v. 8. 
circumstances of suspicion attending these deeds, tliat the 
Court will be disposed to give great weight to the declarations 
of Isaac Teller, in explanation of the transactions. 

The opinion of the judge was incorrect, that Mr. Brincker- 
hoff was not bound to produce the papers, mentioned in the 
receipt of the 10th of October, 1810. It is always a question, 
whether, on principles of reason and equity, the production 
of the writings called for, under a subpo&na duces tecum, ought 
not to be enforced under the circumstances of the case.| 1 9 East^y 8G 

5. The judge was incorrect, in charging the jury that the ^', u"\%!% 
deeds produced at the trial were conclusive to show that Isaac Burr, iW! i 
Teller was not in possession as a tenant'in common. ^' ^' ^^* 

For the defendants^ it was argued, 1. That the lessors had 
not shown title, either by deed or possession, sufficient to 
change thepossession. If the plaintiff claims under the will of 
fViUiam ^Teller, he cannot maintain the action. The ances- [*397 ] 
tors of the lessors of the plaintiff, never having had an actual 
or constructive possession, could not transmit a title to their 
heirs or descendants.^ ^Rumanfftan^s 

The possession of a tenant in common is founded in privity ^j'/'if *^^ ^2 
of estate, and cannot be proved by parol. II Parol declarations ivi'u. 47. i 
may be admitted to protect the rights of a tenant ; but can never ^^''jq ^^^' 
be received to create a right or title to land.1l n 9 Jiim*. j^rp. 

Again; the co-tenancy ceased with the life of Isaac; but if 183. 185. 270. 
it did not, the continued possession of Isaac is sufficient to jg. ^^^'mX. 
afford the presumption of an ouster.ff Besides, the contradictory ^^- 186. i6 
testimony of the plaintiff, as to the nature of the possession, saaT'sss.^^^i 
must destroy its intended effect. Johns. Ch, Cas. 

2. The deed from the executors of WilUam Teller was suf- r^^4fMii( 
iicient to convey all his title to the premises ; and this involves tr Rurmirigton's 
the question as to the due execution of the power. It was ^^^^' ^^'ct^f 
executed, after the death of the executrix, by a majority of the i ^l^hns^Rpp. 
executors then surviving, and by all the executors who had ^^^^r^^^' 
qualified.j^i This question has been, lately, so fully discussed Reii. 63. ^'^^ 
in the Court of Errors, in the case of Franklin and others v. Os- i\iJohTu. Rep. 
good and others, on appeal^ in which the decree of the Court of ^^/J^^^l^' 
Chancery was affirmed, that it is enough to refer to that case, Eject. {92. 
and the authorities there cited, (a) If the power survived, U PowM on 
virtnti officii, then it was well executed, within the words of cn^'kiir.^'. 

the will. Dyer, 176. A. 

(a) Vide 2 Johns, Ch, Casts, 1—89. and S. C. in Error, post. Co.L^iMli. a. 

Cr'o. Eliz. 52i! 
Moort, 341. 2 Uon, 220. 1 AmUrt, 145. Keiiw, 45. 107 108. Cro Car. 382. 3 Binmy, 61). 

Vol. XIV. 42 329 



897 CASES IN THE SUPREME COURT 

NEW -YORK, Its execution, however, by all the executors who qualified 
October, 1817. ^^g sufficient. The statute of 21 Hen. VIII. c 4., of which 
^^'^^^^a^^^^ our act is a transcript^f declares, that a sale by the executors 
V. who take charge of the administration under the will, shall be 

"*^"' equally valid as if the other executors, who refuse or neglect 
i 1 -tV. R. L, to take upon them the execution of the will, had joined in 

ch.3.s!?i. ' the sale. 

If the power of sale was well executed, then the deed from 
those executors of ff illiam Teller was effectual to transfer his 
title ; and the defendants have thus shown the title to be out 
of the lessors of the plaintiff. 

3 . The deeds from the executors of fF. T. to Ch ristiana Prevost^ 

and from C. P. and others, are conclusive evidence, that Laac 

Teller was not, afterwards, in possession of the premises sis 

tenant in common with the lessors, or their ancestor. As to 

* the manner of execution, it is enough to say, that the executors 

must sign their own names, and the case is very difierent from 

that of an attorney acting under a power to sell, in the name 

of his principal, who is^living. But it is objected, that the deed 

[ * 398 J was *not duly acknowledged or proved. It was proved by a 

witness present at its execution, though he was not a subscribing 

witness. It was admitted as an ancient deed accompanying 

XBitU. N. P. and followed by the possession.! In Jflc/t^oTi, ex dem. Van Den- 

Johns. Rep. ^^^^ V. Van Deuzeu,^ B. will under proof of the same kind, was 

292. 2 Afim, held to be sufficiently proved, to allow it to go to the jury. 

ifs!^ 1 ^^s 4. As to the objection, that the attorney of the defendants 

J^p. 364. 1 ought to have been compelled to produce the papers in his 

fi a Johns Rev P^^scssion, and cftlled for by the plaintiff; if writings are in 

possession of theopposite party or his attorney , the proper course, 

in civil as well as criminal cases, is, to give the party or his 

attorney notice to produce the originals at the trial, and if not 

produced according to the notice, to offer evidence of their 

IPhiWms't L, contents. II An attorney is not bound to disclose communica 

johu'.^'.^'is. ^'^"^ ^^ produce papers intrusted to him by his client. If 

1 Term Rep. 

^ "• ^^^"S Platt, J., delivered the opinion of the Court. The lessors ot 
Cnmpb. Rep, tlic plaintiff claim title under several of the devisees in the will 
Ti,. 340^'''T2 *>f ^f^illiam Teller, dated the 21st of Jw/y, 1753, and rely, also, 
Johns. Rep. ou the subscquent possession and parol declarations of Isaac 

^i. m"*""'* '^'^^^«''» on® of those devisees. 

u Phuiips^sL. The defendants show a conveyance of the 8th ot July, 1760, 
%afs' '• ^^ ^ from Isaac Teller, and Jacobus Buys, two of the three surviving 
370. 3 Df^s executors of the will of William Teller, to Christiana Prevost, 
Rep. 499, of the premises in question, in fee simple. 

The principal question presented by the case is, whether the 
power to sell real estate, contained in that will, was well exe- 
cuted in making that conveyance to Mrs. Prevost. 

At the time of executing the deed by Isaac Teller and Jaco^ 
bus Buys, to Christiana Prevost, (the 8th of July, 1760,) the 
testator, and his executrix, and his sons William, John, Jacobus and 
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OuaUeruSy were dead; and Jeremiah Teller , Isaac Teller ^ and nem^-york, 
Jacobus Buys, were the only surviving executors named in the Ociober, isn. 
will ; and it also appears, that Isaac Teller and Jacobus Buys ^^"^^^CwvT^ 
were the only persons who '^ took upon them the execution or v. 

administration of the will." ^"''^"• 

The executors who executed the deed, were devisees under 
the will, and had a direct interest in the sale. This was, there- 
fore, not a naked power ^ but a power coupled unth an interest ; 
which, on common law principles, survived to Jeremiah Teller, 
Isaac Teller, and Jacobus Buys, after the death of the executrix, 
and the other four executors ; and I am of opinion, that inde- 
pendent *of any statute regulation, the terms of the will, and [*399 ] 
the intention of the testator, are best satisfied by the construc- 
tion, that the majority of the three surviving executors might 
execute the power. \FranTclin and others v. Osgood and others, 
in the Court of Errors, 1817, and the authorities there cited.) * 

Id this case, the conveyance under the power was executed 
by Isaac Teller and Jacobus Buysy (who were the only persons 
who took upon them the execution of the will, in any respect,) 
there being then only three surviving executors. The conclu- 
sion, therefore, is, that the power was well executed. This 
view of the case renders it unnecessary to consider, whether 
the execution of this- power, by the two executors only who ad^ 
ministered under the will, can be supported by virtue of the 
statute of 21 Hen. VIII. ch. 4. 

The deed from Christiana Prevost and others, to Isaac Teller, 
dated 10th May, 1765, was a conveyance clearly devested of all 
trust ; and under him, the lessors of the plain tiflf show no writ- ^ 
ten evidence of title. That deed shows an absolute title in 
Laac Teller, in his own right, solely ; and repels the presump- 
tion of a tenancy in common with bis brothers and sisters, 
which has been attempted to be raised upon the loose testimony 
of his parol declarations, respecting the title. The defendants 
have thus proved a title out of the lessors of the plaintiff. 

The only remaining question is, as to the decision of the 
judge, at the trial, that the attorney of the plaintiff was not 
bound to produce the papers called for, on a subpcena duces 
tecum. It appears, that Mr. Brinckerhoff first received those 
papers, as attorney and counsel for Henry R. Teller, and that 
Mr. Teller afterwards "/c/i the papers with the witness, as the 
attorney and counsel for these defendants.^'* I can perceive no 
reason to doubt the correctness of the opinion, that the attorney 
was not bound to produce those papers. 

Upon the whole case, therefore, the defendants are entitled 
to judgment. 

Judgment for the defendants. 
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NEW -YORK, 
October, 1817. 

hkhrt *H£nry against Cleland. 

V. 

Clklaho. 

THIS was an action of covenant, and was tried before Mr. J. 
inadcciajBiion p/^^^ ^ ^j^^ Steuben cifcuit, in June, 1817. 

on BO Bfree* ' ' ' 

inent, it is only The declaration set forth an agreement between the parties, 
forth'wSb'caJ- ^Y ^hich the defendant covenanted, by a certain day, to build, 
enanu, or parts finish, and put into operation, a saw-mill, to be erected in the 
ment^as ISato ^^^ advantageous situation, on the river Conhocton, on lot 
to tbe breaches number 45, in the town of Canhocton. Oyer was given of the 
**ll?a*materiai agreement, and the defendant pleaded non est factum. The 
part of an agree- agreement given in evidence at the trial corresponded with that 
oinSiod^io be ^^ ^^^^^ ^^ ^^^ declaration, in every respect, except that in the 
stated in the former there was a note written over the signature of the sub- 
dcfeSdiii"'ci^ scribing witness, in the following words : " N. B. It is under- 
Dottakeadvan- stood between the aforesaid parties, that the mill is to be seated 

omTssion^ as***a ^" ^^ ^^^^ ^^^® ^^ ^^^ "^^"^ Conhocton, near the south line of 
variaiicel under the Said lot, No. 45." The articles of agreement were objected 
JJj^lSiSl, bm ^o ^n ^^^ P»r^ of the defendant, on the grdund that there was 
must crave a Variance, and the judge holding that the variance was material 

mw!{a)^ *^ *"^ fa^'j nonsuited the plaintiff. 

The plaintiff now moved to set aside the nonsuit, and the case 
was submitted to the Court, without argument. 

Per Curiam, The only question at the trial was as to an 
aUeged variance between the covenant declared on, and the one 
produced in evidence. It does not appear, from the case, what 
was the breach alleged. So far as the covenant appears to be 
set out in the declaration, there is no variance. The variance 
stated is in matter omitted to be set out in the declaration. 
But if this is matter not necessary to be set out, for the purpose 
of assigning the breaches relied on, it is no variance. The 
plaintiff is not obliged to set out the whole agreement: it is 
enough for him to state so much as constitutes the agreement, 
the breach of which is relied on. (6 East, 569.) if he had 
undertaken to set it out, and a variance appeared, a different 
question might be presented. (1 Chitty, 302. Doug^ 642.) 
The variance alleged in this case, is omitting to state, in the 
declaration, what appears in a note to the agreement, more 
[ * 401 ] particularly ^designating the place where the saw-mill was to 
be built. This may, probably, be considered a part of the 
agreement ; and if the breach assigned was in not building the 
saw-mill in the place agreed on, this might have been a material 
part. But if the breach did* not arise under this part of the 
agreement, and we must presume, from the case, that it did not, 
then it was unnecessary to set it out in the declaration ; and, 
if not set out, then there is no variance. This is an objection 

(a) Wliere the of«r Taries from the instrument declared on, the defendant may set it forth fai 
his plea, and demur ; or he may, without settingit forth, plead umi uljiutmmt and avail himseU 
of the variance on the trial. Ekl* v. Pmrdy, 6 fFmdell, 699. Vide 19 J^ktu. 49. 6 Cmmn, 300. 
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that ought not to be encouraged. The defendant has not been new- YORK, 
surprised. He had oyer of the whole agreement ; and, if there ^^)|i^J\i^ 
was a material Tariance, he should have demurred for that cause. Ratmonu 
Instead of this, he has pleaded non est factum. (8 Johru. Rep. ^• 

410.) But there is no material variance. The nonsuit must 
be set aside, and a new trial granted. 

New trial granted. 



Raymond against Lent and Lent. 

THIS was an action of assumpsit ^on two promissory notes, j^ defendaoi 
executed by the defendants to the plaintiff, both dated the 16th and ^.,a con 
of March, 1816, one for 45 dollars and 89 cents, and the other 'If*-;^™^^^^^^^ 
for 29 dollars and 37 cents. in writing, by 

One Briggs, on the 1st Tuesday of April, 1815, was duly "^^ '^^y^^' 
elected constable of ihe town of Cortlamtt, in the county of such sum of 
fFestchester, who, with the defendants, by a certain instrument JJ°y®^ bSome 
in writing, jointly and severally, agreed to pay to each and every liable to pay on 
person, such sum of money as Briggs should become liable to cuSoM'deiiverl 
pay, for, or on account of, any executions which should be deliv- ed to him. The 
ered to him for collection. This instrument was signed by -Jevryi;;,^" 
Bnggs and the defendants, but was not sealed, as required by conformable to 
the act. (Sess. 36. c. 35. s. 1. 2 N. R. L. 126.) The appro- ^* ^;*'4 1"^' 
bation of the supervisor to the security was endorsed. Several 2 R- L. 126.) 
executions were, afterwards, placed in the hands of Briggs, wm not*Maied 
amounting *to 126 dollars, in favor of the plaintiff, for the ['"'4021 
whole of which Briggs became liable, having collected part of by the parties. 
them, and suffering the others to run out, without doing any ^-f *»Y"ff ^* 
thing thereon. In ±^ebruary or March, 1816, Briggs absconded, SSTpiailTtiff foj 
and the plaintiff having demanded a settlement with the defend- execaUonspiac- 
ants, they, supposing themselves liable, by virtue of the in- absc*onded?and 
strument which they had signed, for all the money which Briggs **»« defendants, 
had become liable to pay, came to a settlement with the plain- JcKr^'^respoliI 
tiff, in pursuance of which they gave the notes in question, and •'*'l« .^^ ^^e 
were released as to the residue. Cim^thelr pfom! 

The case was submitted to the Court, without argument. issory notes for 

'^ part of biii claim 

Per Curiam. This action is founded upon two promissory J^'"*\i,at ^hi 
notes, drawn by the defendants, and made payable to the plain- defect in the 
tiff. The objection set up by the defendants, to exonerate ^'^fSo dSSnie 
themselves from payment, is, that the instrument by which they in an action on 
became security for Briggs, the constable, was not under seal. ^^iSc ^sJgSS 
In every other respect, the requisites of the act have been com- the instrument, 
plied with, for the purpose of making the defendants responsible ^t*^*'^"*'^! 
as security for the constable. Whether the defendants would sumed to have 
have been liable, had they been prosecuted directly upon the ^'^Soi'^'undJr 
instrument signed by them as security, is not the question here, seal, and with a 

knowledge of 
the fact, they cannot alle^ their icrnorance of the law j and that having* given the notes volontarily, they 
must be presumed to have waiveu all objections to the form of the security. 
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NEW -YORK, They, having signed this instrument, must be presumed to have 
^^^^^^!^\i^ known that it was not under seal, and being acquainted with 
i^TEBBiHs ^he fact, their ignorance of the law cannot be alleged by them 
^' and, having voluntarily given the notes in question, under these 

circumstances, they must be presumed to have waived all ob- 
jections to the form of the security ; and they come too late, 
now, to set it up. The plaintiff is, accordingly, entitled to 
judgment. 

Judgment for the plaintiff. 



[ * 403 ] *Stebbins against Willson. 

Where a party, IN ERROR, ou Certiorari to a justice's Court. 
ineiicwi a^fluu' '^^^ plaintiff in error brought an action against the defendant 
naerwards ob^ in crroj, iu the Court below, for the costs of a judgment of non- 
Ma'/hlsohTeiS) 8"'^» '" ^^^ Court of Common Pleas, of Saratoga county, in a 
and then judg- suit Commenced by the present defendant against the plaintiff, 
S-^^noMJuC*^ in August, 1811. In December, 1812, the defendant in this suit 
rendered ' a- was duly discharged as an insolvent, and, in August, 1816, 
iSI""joi'iJj ^lo judgment, as in case of nonsuit, was rendered in the Court of 
iriai, his dig- Commou Plcas, agaiust the defendant, for not proceeding to 
barj^au'iui^oo ^"^1 '" ^^^ causc in which he was plaintiff. The only question 
to recover the was, whether the defendant's discharge was a bar to the action 
jud)^eDt. (^"* for these costs. The justice gave judgment for the defendant. 

Per Curiam. The judgment must be reversed. The judg- 
ment of nonsuit was entered afier the discharge under the in- 
solvent act, and could not, therefore, in any wise, be considered 
a demand existing prior to the discharge. In Cone v. Whitaker, 
(2 Johns. Cas. 280.) the judgment of nonsuit was entered prior 
to the discharge, but the costs were not taxed until after the 
discharge ; it was held, even there, that the costs were not a 
debt until taxation, and of course not affected by the discharge. 
In the case of Wame v. Constant, (5 Johns, Rep. 135.) this 
rule seems to be shaken. It is there held, that where the judg- 
ment of nonsuit is before the discharge, although the roll may 
be signed) &nd costs taxed afterwards, still the costs are barred 
by the discharge. But, in the case now before us, the judg- 
ment of nonsuit was obtained after the discharge ; and no case 
has been found where the costs, under such circumstances, are 
deemed to be affected by the discharge. 

Judgment reversed. 

(a) Vide T%omai y. Btnkery 3 JoHnt, Cm, 90. Meehamc^ Bamk v. Capron, 16 
JohnM. Rtp, 4^. 
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NEW- YORK, 
October, 1817. 

*Day and Penfield against Leal and Leal. 

THIS was an action of assumpsit ^ and was tried before Mr. 
.*. Plalt^ at the Delaware circuit, in Juncj 1817. . A wniingr 

The plaintiffs gave in evidence two promissory notes, pay- pSUuffs)^ *^n 
able to them, and executed by the defendants, one for 1951 which they ad- 
dollars and 61 cents, and the other for 279 dollars and 46 cents. Jon of a^lSSId 
The defendants offered in evidence, under the general issue, in »nd warram of 
bar of the action, the following writing : " Whereas Robert SJ^^d state 
L'iol (one of the defendants) has executed to us (the plaintiffs) tbe terms aod 
a bond, dated this day, for 5,090 xioUars, conditioned to pay w£ch*tb?J ^ 



were 
vea, IS evi- 



2,500 dollars, and also a warrant of attorney of the same date, p . 
to enter up a judgment : Now, therefore, it is agreed, that if ^^( J" de- 
the said Robert Leal shall, within eight months from this date, fendani, of the 
pay, by instalments, the amount due from Robert Leal fy Co. bondTuiVwar^ 
(the defendants,) to Orvin Day fy Cd. (the plaintifrs,),also the «ni, ^*^^ 
amount due from Robert and David Leal lo Orvin Day fy Co., ^A^TOSaterai 
also the amount due from Robert Leal to Orvin Day, also the f?^'J^ ^^ * 
amount due from Leal, Foot &p Co, to Orvin Day fy Co,, then ai a boiuTalS 
this judgment shall be destroyed. Jtdy 17th, 1816. Orvin warrant of at- 
Day fy Co:' This evidence, being objected to, was admitted jSd^i^T. S.*! 
by the judge, who permitted the plaintiffs to take a verdict for ^'^f ^oe« not 
the balance due them, subject to the opinion of the Court, origiMl" con* 
whether the evidence offered was admissible under the general tract, as long as 
issue, and if admissible, whether it was a defence to the action. iail^"i[Ii)""' 
The case was submitted to the Court without argument ^. Where the 

" birher secunty 

Per Curiam. The receipt given by the plaintiffs, which ac- fereltt'^^fM. 
knowledged the giving of the bond and warrant of attorney by and for other 
Robert Leal, to the plaintiffs, was sufficient evidence of the ex- fhe'orip^oS 
istence of such bond and warrant, without the production of and not for the 
them. This was not barely a receipt for the bond and warrant, ^J^J"^ ddbt"1t 
but contained the terms and conditions upon which they were will be lalen 
given, and upon which the judgment to be entered up thereon i^l^^ only u 
was to become void. The question is, whether such bond was collateral. 
an extinguishment of the simple contract debt. We think it 
was not ; it is very evident it was not intended, by the giving 
of the bond, to change the nature of the debt. *It was not [ * 405 J 
between the same parties ; nor was it for this debt alone, nor 
for the exact amount of the notes in question. It was, there- 
fore, only intended as a collateral security ; and the taking a 
collateral ^curity of a higher nature, whether from the prin- 
cipal or a stranger, does not preclude the creditor from suing 
on the first contract, although judgment may have been enter- 
ed on such collateral security, if it remains unsatisfied. (1 
Chitty, PL 96. 3 East, 251. 2 Leon. 110. Bac. Abr. tit. Ertinr 

(a) Vide Bank of Skenemgo v. /fyife, 4 Com. Rep. 067. Jackson v. Shavtr, 11 
Jinftjw. Rfp. 619. C ha pman v. Martin, 13 Johns. Rep. S40. Mumford v. Blocker, I 
Cmpoi. 178. 
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NEW-YORK, guishmenf, (D.) 6 Cranch^ 264.) The bond, in this case^ was 

^J^*^^^^^^^^^- for a round sum ; and there was no way to ascertain the real 

Jackson sum due upon it, but by reference to the original demand, which 

y- must, of course, be deemed in existence, and in force. The 

°^^' plaintiffs are, accordingly, entitled to judgment for the amount 

of the notes. 

Judgment for the plaintiffs. 



Jackson, ex dem. Austin and others, against Howe and 

others. 

ii. was a soldier THIS was an actiou of ejectment, brought to recover part 
i?n**'"the* revSl ^^ '^^ ^^' ^^* '" ^^^ towuship of Geneva^ late Miltony in Cayuga 

lationary war, COUnty. 

r"iLS"* » 't** The plaintiff, at the trial, produced in evidence an exempli- 

10 1778: A, bis ^ . T - ' r * S ^^ t • i ^ - i • 

brother, was his ncation of a patent for lot No. 73, to Jeremiah Austin^ dated 
d?ed*ab«ai*tbe October 7th, 1807; and the defendants gave in evidence the 
close of the rccord of a deed from J. Austiiiy and Ruth his wife, to Cornell 
JS'*i!^i"^.Si' ^"^ Barton, for the same lot, dated December 29th, 1805. It 
and other chii- was then provcd, on the part of the plaintiff, that Jeremiah 

patent for^i'o* -^'**^*"3 ^^6 patentee, was a soldier in the line of this state 
m the military duriug the revolutionary war, and was slain in battle, in the 
[ * 406 ] year 1778, *leaving no other relative, or heir at law, than one 
'"ci was issued brother named David Austin; and that David Austin died 
1809,' c?^con" about the close of the war, leaving six sons and two daughters, 
\^«<*. a" »^is his heirs at law. 

lo ]>.'; u*wM 1'he records of several deeds were then given in evidence on 
/i^w in an action the part of the defendant: 1. A deed dated December 27th, 
The^^heirs^of ^. 1806, from Mart/ Jenkins, one of the daughters of David Austin^ 
jo '?**°*'J' *•*'• describing herself as heir at law to Jeremiah Austin, to Ct/rus 
Mi (sess. &! * -M. Wheeler, for the lot in question. 2. A deed from Charles 
«' /" %r) ! i!^ *^' Austin, a son of David Austin, and a lessor of the plaintiff, 
tiiie to the lot dated the 30th of December, 1806, in which he describes hira- 
wasin>4.atthe self as the sole heir at law of Jeremiah Austin, also to Cyrus 
dea^b, "without M. Wheeler. 3. A deed from Holmes Austin, the eldest son 
ref^'^n*!® '^^ 'h* ^^ Uatjirf Austin, and a lessor of the plaintiff, dated July 8th, 
pMent^ issued^; \ 809, to Shadrach Austin, for all his right in the lot. 4. A 
that as, by the deed from Samuel Austin, another of the sons of David Austin^ 
the same" act, and a Icssor of the plaintiff, dated the 8th of July, 1809, to 
'cwT^^^trbi'^h" ^*^^'^* '^^ -^w«rtn, for the lot 5. A deed dated June 15th, 
ed^by^'the act 1811, from Charles S. Austin to Edmund Lewis, f^ three and 
(sess. 9. c. 1 J.) a half eighth parts of the lot. 6. A deed dated the 15th of 

applied rolro- ° *^ 

spectively to the 

cases wiUiin the 1st section, if B. had died before A,, the children of B., on the death of A.f would, by the 
dth canon of descents, have inherited the lot, as tenants in common ; and if A, surviving A., had died seised 
uf the premises, all his children would have been entitled as tenants in common under the first caoon of 
descents ; and tnat 0., although never actoalhr in possession, was to be deemed to have died seised, (a 
seisin iu fact not being required in the case or wild and uncultivated lands.) and thus beeame a new stock of 
descent, so that the conveyance of C. (who, if A. were to be deemed the person last seised, would be tbe 
heir at the common law) could only operate on the right which he had as one of the co-heirs of B. 
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Aprils 1811, fiom /. Austin to Ueiit Harring, Abraham new- York, 
jtarnng^ and Martin Howe, for 200 acres of the lot, including October, I8i7. 
the premises in question. ^^"jackso^ 

A verdict was taken for the plaintiflT, generally, subject to ^ v.^ 
the opinion of the Court, on a case containing the facts above 
stated. 



HOWK. 



Richardson^ for the plaintiff. 
Cady, contra. 

Spencer, J., delivered the opinion of the Court. The lessors 
of the plaintiff deduced a title under Jeremiah Austin, a soldier 
in the revolutionary war, and produced letters patent, dated 
the 7th of October, 1807, for the lot in question, to Jeremiah 
Austin. It was proved that he was slain in battle, in 1778, 
and at the time of his death left no other relative but one brother, 
David Austin, who died about the close of that war, leaving 
six sons and two daughters, several of whpm are lessors of the 
plaintiff; and it was admitted upon the argument, and so the 
fact is*, that if the objections made to the plaintiff's recovery are 
unfounded, he is entitled to recover one moiety of the lot ; the 
^defendants having shown a title from the children of David [ * 405 ] 
Austin, to persons not lessors, to the extent of one half of 
the lot. 

The objection to the plaintiff's recovery is this ; that the 
children of David Austin cannot inherit through him, as he 
was not seised, in fact, of the premises ; that they must make 
title as heirs of Jeremiah ; and then Holmes Austin, the eldest 
son of David, was the sole heir, and he having conveyed his 
right to the lot to a person not named as a lessor of the plain- 
tiff, the plaintiff's claim was defeated. 

The first section of the act of the 5th of April, 1803, re- 
enacted on the 8th of April, 1813, (1 N. R. L. 303.) enacts 
that the title to all lands, granted by letters patent to officers 
and soldiers serving in the line of this state, in the army of the 
United States, in the late war with Great Britain, and who 
died previous to the 27th of March, 1783, shall be, and thereby 
(s, declared to have been vested in the said persons at the time 
of their deaths respectively. This Court have had occasion to 
express a decided opinion on the validity and operation of 
this act. (3 CainesU Rep. 62. 2 Johns, Rep. 80.J We con- 
sidered it free from any objection ; and that the title was abso- 
lutely vested in the soldier, at the time of his death, without 
reference to the time when the letters patent, in fact, issued. 
The letters patent are only evidence of the grant ; and by force 
of the act, the title relates back to the period of the death of 
the soldier. 

The rule of descent established by the act " to abolish en- 
tails, to confirm conveyances by tenants i:i tail, to regulate de- 
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NGW-TORK, scents, and to direct the mode of conveyances to joint-tenants," 

^^J^Il^^J^- was by the act of the 5th of Aprils 1803, and also by the act 

jACKtoH of 1313, before referred to, declared to apply to, and govern in, 

V. all the cases provided for by the first section, except where 

^^'' the lands specified in any of the letters patent therein mentioned. 

or any part thereof, were, on the 5th of April, 1803, held by 

bona fide purchasers, or devisees under any person or persons 

who would have been the heirs at law of the patentees, if that 

provision had not been made. 

In this case, it cannot be pretended that any part of the lot 
in question was held, under conveyance from Holmes Austin, 
the eldest son of Davidy anterior to the year 1806. The con- 
sequence is, then, that all the children of David, under the fiitfa 
canon of descents, would inherit as heirs of Jeremiah, as tenants 
[ * 406 ] *in common, such share as would have descended to their fathei 
David, had he died prior to Jeremiah. He, however, survived 
Jeremiah ; and if he is/o be deemed to have died seised of the 
premises, then all his children take, as tenants in common, under 
the first canon of descents. 

There can be no doubt that David Austin was so seised of 
the premises, as that his heirs may claim the inheritance through 
him. 

This Court decided, in Jackson v. Selliek, (8 Johns. Rep. 
269.) that it was not necessary there should be a possession, in 
fact, in the wife, to entitle her husband to be tenant by the 
courtesy ; and, by the English law, it is as necessary, that the 
wife should be seised, to entitle the husband to his courtesy, as 
that an ancestor should be seised, to entitle the heir to the in- 
heritance. 

In the case referred to, the Court held, that as to wild and 
uncultivated lands, the owner is deemed to be in possession, 
and that such possession was a sufficient seisin in the wife, to 
entitle the husband to be a tenant by the courtesy. We considered 
that the rule of law which, in England, required a seisin in 
fact, must be applied here, with such a limitation as the pecu- 
liar state of lands in this country required ; and that to consider 
the possession as following the ownership, in the case of wild 
and unimproved lands, was no departure from the spirit and 
substance of the English law. 

The principle of that decision governs this case ; and, there 
fore, David Austin must be considered as having died seised ol 
the premises ; and, consequently, all his children inherit in equal 
shares, as tenants in common. 

Judgment for the plaintifi*, for one half of the premises. 
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NEW- YORK, 

October, iai7. 

Blake against Jerome. jacksom 

V. 

IN ERROR, on certiorari to a justice's Court. 

The defendant in error brought an action ag^nst the plain- ^ v^tsm going 
tiffin error, in the Court below, for a trespass in entering into u!e1and of m- 
his field, and taking away a mare and colt. The defendant o^«'> ^^ ^^' 
below ^pleaded the general issue, and gave notice, that the mare [ * 407 ] 
and colt were his property. Upon the trial, it appeared, that UJ^ ^property* 
they were taken out of the plaintiff's field, by a person who acted is a trespasser! 
under the orders and directions of the defendant, after they ^^^ 
had been demanded by the defendant, and refused to be de- 
livered to him, and after he had been expressly forbidden to 
take them. Each party produced evidence to show property 
in himself, and the justice gave judgm^ent for the plaintiff below, ^ 

the defendant in error. 

Per Curiam. The judgment must be affirmed. The evi- 
dence as to the right of property in the mare and colt may be 
somewhat questionable ; but the defendant below was, at all 
events, guilty of a trespass, in sending a person on the land of 
the plaintiff to take them away. (6 Johns, Rep. 5.) The action 
was, therefore, technically supported, and where the evidence 
as to true ownership of the property is so nearly balanced, the 
judgment ought not to be disturbed. 

Judgment affirmed. 

(a) Vide Hwd v. WeMt, 7 Cowcii, 752. 



Jackson, ex dem. Cadwallader K. Colden, against 

Walsh. 

THIS was an action of ejectment brought to recover a lot of A probate of a 
land, called No. 31, being a part of a lot of 100 acres, situate fo^'Z' wiSS.' 
in the town of Newburgh, The cause came before the Court gate of the ciiv 
on a bill of exceptions taken at the trial. /Sl-yori^ \n 

The plaintiff made out a title in CadwaUcder Colden^ to the the year i779, 
lot of 100 acres, of which the premises in question, are a part, SSroftSe'^r'S^ 
*and the title of the plaintiff, by descent from CadwaUader r*4081 
ColdeUy was admitted. The defendant then gave in evidence enteoostitation, 
a certificate of Sihanus Millery Esquire, surrogate of the city *>«i wWist ii«s 
and countv of New-YorJCy under his seal of office, dated the ^ylrkmin^ 
19th of may, 1815, by which he certified, that the record of the powessionofihe 
will of CadwaUader Colden, Esquire, deceased, bearing date the ^^^4^ of 
20th of May, 1775, and republished the 7th of Aufi;ust, 1776, ^^^^ 'JJf 
remained in his office, and that the original thereof could not S^ty oT the 
be found in the said office, upon due and vigilant search ; all Bruuh mvem- 
which is duly certified, according to the directions of an act of Se praciic?iu^ 
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NEW- YORK, the legislature^ entitled, an act concerning wills, passed March 
^^^^^^^^\}^ the 5th, 1813. The defendant's counsel then gave in evidence 
Jackbok &n exemplification, under the seal of the surrogate of New- York. 
^' of the record of the will, &c., which set forth the will, and re- 

publication, with the proof, made by one of the witnesses to the 
««™«r!?™tl will, as republished, on the 16th of March, 1779, before Cary 
valid, being L/udloto^ surrogate for the city and county of rietO' York; the 
?hc ^Mi*" of Ui^ certificate of Cary LudloWy of the same date, stating that Om/- 
loth of Mau. wallader Colden and David Coldev, two of the executors of 
^Y^reetu.' ^' CadwoUoder Colden, the testator, had appeared before him, 
i2t.) provided and wcrc sworn to the true execution of the will, and a pro- 
I^ordTin ib^ l^te of the will granted by His Excellency miKam Tryon, 
ortico of the Esquire, governor of the province of New-York, stating that the 
ial^- °an/by ^iH was proved before Cary LuJlow, and allowing the same*; 
an act of the that as the deceased had goods, chattels, and credits, within 
mj^ihe^iHSge ^^^ proviucc oi New- York y the proving and registering the will, 
of ibe Court of- and granting administration, belonged to him, the said governor, 
witired^to^de^ and granting the administration to Cadwallader Colden and 
liver to the sur- David Coldeti, two of the executors named in the will. The 
i^i^tii^^- probate was dated on the 28th oi Afril, 1779, and signed, "by 
pors/ records, his cxccllency's Command, John Moore^ deputy." This prooi 
Sff\o*iKomt "^^^ objected to, on the part of the plaintiff, but was admitted 
of Probates oo by the judge. 

178?" xce^Ta The wiU of Cadwallader Colden contained a power, by which 
certa'in particu- his cxccutors, the survivor or survivors of them, were authorized 
M ib^'custody ^^ ®®" all, or any part of his lands; and the testator appointed 
of the record of his SOUS Cadwallader and David, and his daughter Elizabeth 

«U *II * 

lionbeiongldTto ^'^ cxccutors and cxecutrix. Cadwallader survived the other 
the surroffate of| two cxecutors, and died in Fetfruary, 1797, but previously, by 

nril^by^X ^^^ ^^^^^ ^^^ ^^^^ of Avgust, 1795, conveyed the premises in 
last meutioned question. With two Other lots, Nos. 34 and 42, being part of the 
piilicat?on*oahe '^t of 100 acrcs, as the sole surviving executor of Cadwallader 
[ * 409 ] ^Colden, his father, for the consideration of 141/., to John Du- 
record of such bois, as the highest bidder at public auction, on the preceding 
the' flTrro ^te ^^^ of November ; and also, lot No. 7, being a small water lot. 
of* Nw'y^rk, Dubois, by deed of the same date as the one from Colden to 

wiih'hr'^c^rUfi- '^*'"' ^^^^^^^Y^ ^^c premises and the other lots, also, for the 
cate tbai the Consideration of 141/., to C. Colden. Cadwallader Colden, the 
?ouid^ oi ^be ^^^^ ^^ * codicil to his will, ordered the residuary part of his 
found in his real property to be sold by his executors, by virtue of which 
office, is suffi- power, his survivinff executors, by deed bearing date the 15th 

nent evidence * ' o ' •* ° 

of such will, in 

an action of ejectment, under the act concerving vfilU, (sess. 36. c. S3, s. 21. 1 A*. R. L. 368.) by which the 

exemplification of a record of a will recorded in the office of the judge of probates before the Ist ofJonuaty. 

1785, tbeori|^Dal of which cannot be found in his office, or that of the surrogate of ^ew-York, is allowed 

to be read in evidence, in real or mixed actions. 

Where a trustee becomes the purchaser of the trust estate, either himself, or through the intervention 
of a third person, toe conveyance in such case is not void at /air, and the legal estate passes by it ; and 
although it is a rule in equity, that a trustee shall not purchase, vet such sale is not, ipso Jurt^ void in a 
Court of eauity, but will only be set aside on the application of the ct$twu que trusty made within a reason 
able time, (a) A purchaser for a valuable consideration, without notice, nas a good title, although he pur 
ciiascd of one who obtained a conveyance by fraud. 

(a) Vide Jackwn v. Van Dal/sen, 5 Jrhnt, Rep. 43. Wilhcn v. TVoup, t Coicen, 195. 
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of April, 1798, conveyed the premises in question to Ptttr new- YORK, 
OaUaiioHy in fee, who,' on the '24th o{ December, in the same ^«'°*^«'' ^^n. 
vear, conveyed them to Robert Gorman, in fee, who, by deed Jacksor 
bearing date the 1st of May, 1806, conveyed the same to the ^• 
defendant and his heirs. 

The counsel for the plaintiflf insisted, that the deeds from Col- 
den to Dubois, and from Dubois to Colden, were colorable and 
fraudulent, as regarded the heirs and devisees of Cadxoallader 
Colden, the elder, and prayed that the q^uestion of fraud might 
be submitted to the jury; but the judge decided that, whether 
those deeds were fraudulent or not, a perfect title was conveyed 
to Cadwallader Colden, the son, so far as regarded a subsequent 
purchase, for valuable consideration. The plaintiffs' counsel 
also offered to produce other evidence as to the alleged fraud, 
but the judge decided, that such evidence was irrelevant, and 
that, whether Cadwallader Colden, the younger, was responsi- 
ble as trustee beyond the consideration expressed in his deed to 
Dubois, was a question cognizable in equity only. 

Burr, for the plaintiff. 1 • The probate of the will of C. Colden 
was not such as entitled it to be read in evidence under the 
statute. The actf says, *' That the exemplification of the rec- 1 1 N,JLL, 
ord of any last will and testament heretofore proved, and re- ^jsf^ii.^' 
corded in the office of the judge of the Court of Probates in this 
state, before the 1st of January, 1785, the original of which, on 
due search, cannot be found, die, shall be received and read 
in evidence," &c. Cory Ludlow, before whom the probate was 
taken, was not a judge of the Court of Probate of this state. 
The mere probate of a will is not evidence without the statute. 
Courts of probate have no power as to wills in relation to real 
estates ; it is only in relation to wills of chattels, that the pro- 
bate is evidence.^ A probate is but a copy of the will. In 1 1 ^* ^vm, 
Arthur v. Arthur, it was held that an exemplification of a will {^''S^. 3Sa/A. 
*under the seal of the prerogative Court, the original being lost, r * 42Q 1 
was not admissible on evidence.^ It is true, that in collateral A^sro. P. c. 
questions, as to prove a pedigree, where hearsay, or slight evi- 068. 6 CruUt^s 
dence, is admissible, the probate of a will may be received. •^**^ ^^i ^^• 

Again ; devisavit vel non, is always a question of fact for the 
jury to decide ; but here, the judge himself decided upon it 

2. Cadwallader Colden, the surviving executor and trustee, 
through the intervention oi Dubois, purchased the lands. The 
deeds from him to Dubois and from Dubois to him, are, in re- I 10 Jotms. 
spect to the heirs, fraudulent and void; and a Court of law, as sS'.JS^pJi. 
well as a Court of equity, takes cognizance of fraud. || A Court 334. 
of equity may have a different or peculiar mode of giving relief, g^U^i^^g 
or detecting the fraud. But the fraud being once shown, the 38i. 461. Jif- 
deed is void and inoperative at law, as well as in equity. A per- j^^^„^'g^^'^^ 
son who stands in the relation of trustee or agent, cannot pur- Bro. p. c. 42. 
chase. This is the settled rule of the Court of Chancery.lT t^ * V*"?' '^ 

There can be no question as to notice.ff V'493* ' 
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NEvv-roRK, "A fraudulent estate," says 0)fcc, "is as no estate in the 

Ociobcr, 1817. judgment of the law."t 

Jacksox 

V. p. fp; RadcUffy contra, 1 . The governor of the colony of 

ALSH. jVg^^. York was vested with the powers of the prerogative Court, 
1 ^Br^eA of ^'^'^'^ ^^ cxercised by a dekgate.X The constitution of the 
jLaiot, iethact. 8tate<^ recognizes the existence of a Court or judge of probates ; 
Yv^s^iu^t and the act to organize the government of the state, passed 
ed.^laJt, 14. the 1 6th of March, 1778, declares, that the judge of the Court 
$ iirfic. 27. 35. of Probates shall be vested with the same powers, dtc, as the 
governor of the state, when a colony, possessed as judge of the 
II 1 Greeni. ed. prerogative Court, or Court of Probates. || 
L ch!'i2.^s.*3?' '^^^ ^^^ ^'^^ granting relief to heirs, &c., passed the 10th of 
IT 1 Greeni. ed. J^oy* 1784, If dcclarcs, that all probates, &c., granted by any 
T^*vi^' ***** P^''son or persons, residing in the southern district of the state, » 
holding authority under the king of G. B, for that purpose, 
from and between the 15th of September, 1776, and the 25th 
of November y 1783, should be held valid. The 35th article of 
the constitution of the state, continues in force the acts of the 
colonial legislature, subject to such alterations and provisions 
as the legislature of the state should, from time to time, make ; 
and the colonial act on this subject was not altered or repealed 
H 1 Greeni. ed. uutil the 20th of February, 1787 .ft 

io.Vh.^.'!!^: *Again ; by an act passed the 10th of March, 1797,Jt the 
[ * 41 1 ] Court of Probafes, after the 1st of June, 1798, was directed to 
ii 3 Greeni. ed. ^ holdcu in the city of Albany, and all the papers, books, 
Lawg, 39. sens, minutcs, rccords, &c., appertaining to the Court, were directed 
to be removed from the city of New- York to the city of Albany, 
{i scsess. ch. By an act passed the 30th of March, 1799,^<^ the judge of the 
Court of Probates was required to deliver to the surrogate of 
the city and county of Netv- York, all the papers, books, minutes, 
records, and documents, belonging to the Court, on the 1st of 
May, 1787, except the original wills of persons resident, at the 
time of their death, in the middle, eastern, and western districts 
of the state; and by an act passed the 31st of March, 1802, 
the expenses of removing these records, &c. was provided for 
and paid. The original will, then, ought, according to law, to 
have been in the office of the surrogate of the city and county 
of New- York ; and not being found there, after due and dili- 
gent search, the exemplification or probate of it, under the seal 
of the delegate or deputy of the governor of New-York, must, 
|HiV.K.L.364. according to the provision of the act concerning wills, |||| be 
36S.8es8.36.ch. received in evidence. 

2. A purchase by a trustee of the trust estate, is not abso- 
lutely void. None of the cases to be found in the English 
books go that length. It is true, the counsel for the appellant, 
inrsBr. p. c. in MKenzie v. The York Buildings 0>mpany ,77 contended, 
'•*-63. ijiat the sale and purchase by the common agent, was, ipso jure, 

void and null ; that his office, ex vi termini, inferred a natural 
disability to become a purchaser ) that this was a principle of 
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uniTersal law, founded in the very nature and constitution of ngw-york, 
civil society. But Lord Rosslyn^ in Whichcote v. Lawrenccyf ^^^^II^^;,.,!^" 
speaking of HfK^zie^s case, says, that was not the real sense jacksou 
of the proposition ; but it was this, that he who undertakes to _ ^^-^^^ 
act for another in any matter, shall not, in the same matter, act ^ 3 vesey/jttn. 
for himself; and, therefore, shall not gain ^any advantage by 740. 7ao. ' 
being himself the person to buy. In Fox v. MackrethJ^ Lord t 2 Br. Ch. 
Thurlow affirmed the decree of the master of the rolls, {Kenyon^) ^"" ^*^' 
by which Mackreth was held to be a trustee of all the estates 
purchased by him, for jPox, the plaintiff. The rule is to order 
a resale, and if the property sells for more, the cestuy que trust 
takes the surplus, otherwise the original sale stands. The pur- 
chaser or vendor, in such case, becomes a trustee, and has the 
legal estate, which he holds in trust for the cestuy que trust. In 
Campbell v. Walker ^^ the master of the rolls (Lord Alvanley) i 5 Vesey, jun. 
said there was no general rule *that a trustee to sell could not r# jiq 1 
be the purchaser, but he will purchase subject to the equity, I ^^" J 
that if the cestuy que trust comes, within a reasonable time, and 
asks to have the sale, however fair, set aside, the estate shall 
be resold; and, in the case ex parte Reynolds ^^ Lord Eldon fis Veuy.jun, 
ordered the estates to be resold, and if they did not sell for 
more, the vendee should be held to his purchase. The pur- 
chase was set aside, conditionally, only in case the future sale 
should produce more. The cases ex parte Hughes, ex parte 
Lyon, and Lister v. Lister ^H were decided on the same princi- ir 6 Vesey,jun. 
pie. It is in the option of the cestuy que trust to have a resale ^*^* ^^' 
or not ; and if he does not elect to have a resale, the sale stands 
good. In Sanderson v. Walker, ff the case of Campbell v. tt 13 K««y,60. 
WalkerXt came again under consideration, and Lord £/cfon xXbVesey,^^, 
confirmed the rule laid down by Lord Alvanley. The case 
ex parte Bennet^^ is a strong case to show how far a Court of MioVe^ey^i. 
equity will go, in holding the trustee to account; but it does 
not affect the doctrine, that the legal estate remains in the 
trustee, subject to the liability of a resale. General Harris, 
who had acquired the legal estate, was ordered to reconvey. 

The same principle has been recognized and laid down in 
our Courts. In Munro v. -4Z/atrCj|||| Benson, J., who delivered U 2 c«««''* 
the opinion of the Court, does not state the rule broadly and m,'Si, '^*'^' 
absolutely, that a trustee can never be a purchaser; but^e 
distinguishes the cases, and says, that unless the cestuy que trust 
interposes to disturb the sale, it will stand. In Sheldon v. Shel- 
dan,1fir the chief justice, in delivering the opinion of the Court, ^^^o''**^' 
denies the rule to be, that where a trustee becomes a purchaser, ^^' 
the sale is, ipso jure, void. So, in Jackson, ex dem. ifiP Carty, v. 
P^andalfsen^fff the chief justice said it was not a matter of j^^ jfe*"*- 
course for chancery to interfere and set aside thd purchase, as ' ' 
against the agent himself, and the purchase would stand, if the 
cestuy que trust chose to agree to the sale. 

[Thompson, Ch. J. You need not enter into a discussion 
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:-YORiL of the doctrine of a Court of equity. The only inquiry for this 

^I^[^J^' Court is, who has the legal estate. The doctrine of trusts is 

Jackson of peculiar equity jurisdiction. Courts of law take notice of 

.„ ^* actual fraud ; but these technical or constructive frauds are of 

equity cognizance.] 

If this Court could set aside the sale, the party is too late for 

v,^iM^mee!% ^^^^ purpose. He must come within a reasonable time.f 

r #413 1 ' *The effect of notice on the face of a deed, or as to the 

vesevjtin.140. Construction of a statute, belong equally to a Court of law; but 

K ^r'ijfi* i ^^^^^ ^^ relates to a Court of equity merely, or a constructive 

Cruu^s JH' fraud, it is exclusively for a trust of chancery, and the case of 

^*r' ^v'b^' •'^^^*<^"> ®^ dem. Gilbert, v. Burgott,% admits, that in the case 

net^ I Cainet's of a bona fide purchaser, without notice of the fraud, his title 

CoBtt in Error, jg ^^^ affectcd by the fraud of his vendor. As between -the 

X\QJohn9,Rep, partics to the conveyance, it may be avoided on the ground of 

*57 fraud, but not so where a third person has purchased, without 

knowledge of the fraud. 

Thompson, Ch. J., delivered the opinion of the Court. It is 
not denied that the lessor of the plaintiff has shown title to the 
premises in question, by descent from Cadwallader Colden, and 
is entitled to recover, unless the defendant has made out a title 
derived from Cadwallader Colden. The first question that 
arises, on the part of the defence, is, as to the sufficiency of the 
proof of C. Cold en's will. This proof consists of a certificate 
given by the subrogate of New- York, under the 21st section of 
the act concerning wills, (I N. R. L. 368.) accompanied with 
an exemplification of the record of the will. It is admitted, 
that the certificate and exemplification are sufficient, if the act 
applies to a case like the present. 

The act declares, that the exemplification of the record of 
any last will and testament, heretofore proved, and recorded 
in the office of the judge of the Court of Probate, before the 1st 
of January, 1785, the original of which cannot be found in the 
office of the said judge of the Court of Probate, or of the surro- 
gate of the city of New-YorJc, shall be received and read in 
evidence. The objection made to the proof is, that the will in 
question does not appear to have been proved before the judge 
of probates, as the act would seem to require, but before Cary 
Ludlow^ surrogate of the city and county of JVcir- Ybrt, on the 
lothofiMarcA, 1779. 

This was after the adoption of our constitution, and the ap- 
pointment of a judge of probates, and during the revolutionary 
war, and whilst the enemy was in possession of Netc-Yorlc. 
The probate of the will purports to have been granted by John 
Moore, styling himself deputy of Governor Tryon, which was, 
according to the practice of that day, under the colonial act of 
the 1 1th of November^ 1692, which directed that the probate of 
r * 414 ] *all wills should be granted by the governor, or such person as 
he shall delegate, under the seal of the prerogative office, for 
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that purpose appointed. It i$, therefore, very evident that this nkw-york, 
«viL was duly proved and recorded, according to the practice Oriobei\i8^^ 
undor the colonial government. By an act of the 10th of May, jacxsom 
1784,(1 GreenleaJ^s ed. 121. s. 4.) the proof of wills, and v. 

granting of letters testamentary, under circumstances like the 
present, are confirmed. It declares, that all probates or letters 
testamentary, issued or granted by any person in the southern 
district, under the authority of the king of Great Britain, be- 
tween the 15th of September, 1776, and the 25th of November, 
1733, are confirmed and made valid to all intents, constructions, 
and purposes whatsoever, in like manner as if the said probates 
or letters testamentary had been granted or issued by an officer 
acting under the authority of this state ; provided the original 
wills, probates, and letters testamentary, be recorded in the 
probate office of this state, as in other cases where wills have 
been proved according to law. The certificate and exempli- 
fication, in this case, are from the surrogate of New^ York, and 
he is the person who, by law, has the custody of the record in 
this case, and in whose office the original will would, by law, 
be found, if at all, on file. By an act of the 30th of March, 
1799, the judge of the Court of Probates is required to deliver 
to the surrogate of New- York, to remain and be kept in his 
office, all the papers, books, minutes, records, and documents, 
appertaining to the Court of Probates, on the first day of May, 
in the year 1787, except the original wills of persons who were 
resident in the middle, eastern, and western districts. From 
this view of the several statutes, in relation to this subject, it 
is evident that the surrogate of New- York is the person who, 
by law, has the custody of the record of this will, and who alono 
can give the certificate and exemplification authorized by the 
statute, and which is made competent evidence of the original 
will. The will of CadwaUader Colden, therefore, was duly and 
sufficiently proved. v 

It is not denied, on the part of the plaintifi*, but that a regular 
paper title was made out, under this will, down to the defend- 
ant. It appears, however, that CadwaUader Colden, the second, 
as surviving executor of that will, on the 11th of ^i^u^^, 1795, 
conveyed the premises in question to John Dubois, who, on the 
same day, reconveyed them to C. Colden, It is contended 
that *Dubois was a mere nominal parchaser, and the sale void, [ * 415 ] 
under the rule which prevails in the Court of Chancery, that a 
trustee, or agent to sell, shall not himself become the purchaser 

It is unnecessary for me to go into an examination of the equity 
doctrine on this subject. No case is to be found where a Court 
of law has pronounced such a deed absolutely void. The legal 
title undoubtedly passes, and the rules and principles which 
govern the Court of Chancery in such cases show that it would 
be very unfit for a Couit of law to interfere and set aside such 
couveyanc^^. (2 Jo' v9. Rep. 226.) Indeed, it is not the 
doctrine of a Court of equity, that such sales are, ipso jure, void ; 
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NEW- YORK, but that the trustee purchases subject to the equity of having 

^^J^S!^^^J^* the sale set aside, if the ccstuy que trtutj in a reasonable time, 

Bill chooses to say he is not satisfied with it. (a) There has been a 

4th Wkstbrm '^P^® ®f nearly twenty years since the purchase, and it may be 

ToR5PiKxCo. questionable, whether a Court of chancery would at all listen 

to an application to set aside the sale. If this sale is to be set 

aside, it is on the ground of fraud, and there is nothing in the 

case to charge the defendant with notice of the fraud. It has 

been a long and well-settled principle, that a purchaser for a 

valuable consideration without notice, has a good title,- though 

he purchase of one who had obtained the conveyance by fraud. 

(5 Johns. Rep. 48. 10 Johits. Bep. 197. 13 Johns. Rep. 222 

and note. I Johns. Ch. Rep. 533.) So that in whatever point 

of light this case is viewed, the plaintiff must fail. 

Judgment for the defendant* 

{a) Vide Dcnxme v. Fanning^ S JoAjw. CK Comb, iSSt. 270.t 
t Mowrtf ▼. WtMf 8 Cow, Rep. 938. 



[ * 41t« ] *BiLL against The President, Directors, and Compa- 
ny of THE Fourth Great Western Turnpike Company. 

In an action by IN ERROR, ou Certiorari to a justice's Court. 
on rSic" The defendants in error, who were the plaintiffs in the Court 
ihe piaintifls below, brought an action against the defendant below, the 
iriat'undcr the P'aJntiff in crror, on a subscription, dated the 29th of March, 
general issue, 1814, by which the subscribers promised to pay to the plaintiffs 
aro^Vcorpwa^ ^^ dollars, for cach share of the stock annexed to their re- 
tion. spective names, in such property as should be designated at the 

by\*inrnp!ke t*"^® ^f subscribing, with a proviso, that the agreement was to 
company, (he bc void, if the road should not be completed in the year 1815. 
rn^pcclonT"* by The defendant below subscribed one share, in neat stock, or 
tho eovenior, grain. The defendant below having pleaded the general issue, 
caie oMhr^in^ ^"^ denied the existence of any such company, the only evidence 
spcctore that of that fact producod on the trial, was the appointment of in- 
lompiicied, and spcctors by the govemor, (and that by proving his handwriting 
that ^aieswere only,) and the certificate of the inspectors, that the road was 
suffidcni"^"^' completed, and that gates were erected. The whole matter 
dence of the was Submitted to the jury, who found a verdict for the plaintiffs 

existence or the i i c c^n j 11 

corporaUon. (b) bclow, for 20 dollars. 

Per Curiam. The instrument subscribed by the defendant 
is not according to the form prescribed by the act incorporating 
this company. It must, therefore, be considered as a special 
contract, and some doubt might be raised with respect to the 
consideration ; but it is unnecessary to notice it, for the plain- 
ed) Vide BanJt of NRx^igan v. If^/tamt, 5 Coio. lUp. 482. Welland Canal Co. v. 
Hathaway, 8 WendeW* Rep. 480. Bank of Utica v. SwtalUy, t Cowtn. 770. Supra, 
238. 
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tiffs did not make out what was necessary to show themselves new -York, 
duly and legally incorporated. It is a well-settled rule, that ^^|^Jj^^J^- 
when a corporation sues on a contract, they must, at the trial, Arnold 
under the general issue, prove that they are a corporation. ^• 

(8 Johns, Rep. 378.) In the case of the Highland Turnpike 
Company v. MKtan^ (10 Johns, Rep, 156.) the books and min- 
utes of the company, legally authenticated, were deemed evi- 
dence of the proceedings of the corporation. The evidence 
offered on the trial was not suiScient, and the judgment must, 
accordingly, be reversed. 

Judgment reversed. 



* Arnold, Duncan, and others against Sandford. [*417] 

IN ERROR, to the Mayor's Court of the city oi New-York, ^;^"'^^ «J'?' 

The defendant in error brought an action of assumpsit, in the fact,*?ies'7roin 

Court below, against the plaintiffs in error, as the bailees, for Jhis Court to a 

hire, of certain horses, saddles and bridles, chairs and harness, mon pieas,^ami 

for £:oins a different journey from that for which they were ?*»'« ^oun can 

L* J 1 r •!• J • ^i_ • 1 • nii_ tMue a venire 

hired, and for ridmg and usmg the same improperly. The to try tho error 
record stated, that the defendants had leave to imparl until the a«»««ned. 
third Monday of August^ 1815, on which day they, by their defcndwit'" ap- 
attorneys, pleaded the general issue, and that the cause, after ^^ ^l «"^'- 
being continued until the third Monday of December^ in the ^ardian°h m 
same year, was then triedj and a verdict found for the plaintiff ^"^^^^^^' (*) 
below, the defendant in error. Judgment was signed on the ofthedefendMit 
9th of Ju/y, 1816. A writ of error was issued out of this Court, '^ w«" assigned 
tested in January term, 1816, returnable the next May term, herring bim to 
On the first Monday oi August, 1816, the day granted to the f*7^j^""j|^* 



plaintiffs in error, on the record, to assign error, they assigned of aopearance 
an error in fact, that it appeared by the record of the Court !3** ^ 5* p* j"^J 
below, that on the third Monday of August, 1815, in the term the time of the 
of August, in the Court below, Duncan, one of the defendants »:«"<i«»»on of 
in the Court below, by his attorney, appeared and pleaded to '^'Aflhoug'h a 

oefendant who 
was an infant at the time of appearance and plea, maj be deemed, hy going to trial after arriving at bis 
foliage, to have waived the error, yet it cannot be taken advantage o^ as a waiver, on a demurrer to ibo 
a«(inuDent <^erroni, unless tbe fact appear upon the record. 

ll judgment were not actually signea until after tbe infant attains full age, Ibis does not affect bis right 
to assign his infancy, as an error. 

The assirnmeot of errors should, it seems, state that tbe infant was of a certain age, and no more, but the 
omission ofthe words fu> mort^ is a mere informality, which must be specially demurred to. 

A writ of error may be tested before judgment is given, and it is sufficient if the judgment be given be- 
fore tbe return of the writ ; and of this, it is not the signing of the judgment roll, but tbe rule for judgment 
which forms tbe test 

Aliboogh it appear by the record that the judgment roll was signed after the return day of the writ o 
error, yet it will not be intended that the writ of error was returned before judgment was in fact signed : 
it is sufficient if judgment were signed before tbe writ was in fact returned. 

An entire juctgment against several defendants cannot be reversed as to one, and affirmed as to the 
ofbeis. {b\ 

When tne defendant demurs to an assignment of errors in fact, he may, after judgment against bim on 
the demurrer, withdraw it, and rejoin to tne assignment of errors. 

(a) Vido Van Deusen v. Brmotr, 6 Cow. Rep, fiO. 

\b) Vide Van Bokkelin v. IngerMoU, 5 WendeiPs Rep, 315. 
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NEW- YORK, issue ; nevertheless, at that time, when by his attorney he ap- 
Oci^eTfmT. peared and pleaded, he was under the age of 21 years, that Is 
Aknold to say, of the age of 20 years, 4 months and 20 days ; in which 
case the said Duncan^ by the law of the land, could not appoint 
an attorney to defend or plead for him, but ought to have de- 
fended and pleaded by his guardian ; and because Duricariy being 
under that age, defended and pleaded by attorney, and not 
by guardian, there was manifest error; and concluded with a 
verification. 
[ * 418 ] *The defendant demurred to the assignment of errors, and 

the plaintiifs in error joined in demurrer. 

Mttchell, in support of the demurrer. 1. If an error of fact 
be assigned in the Court above, the assignment of errors may 
be demurred to. Error in fact can only be assigned in the 

{ Cro,Jae.i5^ Court where it arose, and then on a writ of error coram nobU.f 
Every Court which has power to try a matter of fact, may recall 
its own judgment, for error in fact. Error in matter of fact is 
to be corrected in the same Court where the error is committed ; 

ts Sntt. 145. not in the Court above. In Knoll's case,J Holt^ Ch. J., said, 
it was beneath the dignity of a house of peers, to try matters 
of fact ;; and errors in fact, of any judgment of the K. B., must 
be redressed there, and not in parliament. For error in fact« 
the judgment is revocefur, that the former judgment be recalled^ 
^ DetoUt V. annulled, &c. ; not as for error in law^ reversetur.^ 

Port, n JohM. »p|jjg jg j^jj attempt to reverse the whole judgment against all 

TtScrs Pr. the defendants, on the ground of the infancy of one of them ; 
1126' 2^^* ^"^ '®» therefore, a case not entitled to the favor of the Court. 
Abr! 603. 2 2. There is no record before the Court ; the assignment of 
Sr^'n^' errors is, therefore, bad, and a demurrer is the proper mode of 
t(m's Pr. 395. takmg advantage of the defect. A writ of error will not re- 
lsi'^i%'r m "*^^® ^ judgment given after the term in which the writ of error 
C07*. ' is made returnable. || In Canning v. Wright ^^ a writ of error 

\\T9^'w^' ^^^ tested the 23d of October, 12 Geo. I., and made returna- 
V. ingoidsby^' blc in Michaelmas term, 12 Geo. I. ; and by the record it ap- 
^ZLd, Raym. pcarcd judgment was not ^ven until Hilary term following ; 
^^^* and the Court held it to be clear, that the record was not well 

removed by the writ of error ; and they refused a motion to 
amend, contrary to the fact. There could be no record or 
judgment roll, while there was nothing but mere rule for judg- 
ment, and no judgment signed. The doctrine of relation is 
nothing more than this ; that what is done in vacation, relates 
back to the preceding term. It is applied only in cases where an 
execution has been issued for the purpose of defeating a writ of 
error. Where, after a writ of error was brought, the plaintiff's 
iJmbUf]£^s] attorney artfully delayed signing final judgment, until the writ 
250. * of error was spent, and then brought an action of debt on the 

179 '^^eZ j"dg"^ent, the Court ordered the proceedings to be stayed, and 
145*. ' a new writ of error to be brought at the expense of the plaintiff'b 

[ * 419 ] attorney-tt *In Jaqucs v. Nixon,iX the Court of K. B,, on the 
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same principle, set aside the execution, considering the allows new-york, 
ance of the writ of error as a supersedeas. October, lan. 

It may be said, that instead of demurring, the proper course Arnold 
would be to move for leave to quash the assignment of errors. ^^ 

If so, it might be pleaded in abatement; and the defendant ^^^'<''''>- 
may plead or demur. The assignment of errors is in the nature 
of a declaration, and is part of the record, and so a demurrer 
reaches the defect in the record. Should it ^e said that a de- 
murrer admits the error, yet so averse is the law to reverse a 
judgment, that though the defendant confess the error, the 
Court will look into the record, and not reverse the judgment, 
until they are satisfied, from an inspection of the record itself, 
that the judgment is erroneous.f t s Bae. Ah' 

3. The error assigned is, that Duncan appeared and pleaded ^- ^q^'^'' 
by attorney, in the term of August, being an infant, that is to 

say, of the age of 20 years, 4 months, and 20 days ; but it is 
not added that he was no more, as is done in all the precedents.;|; % s LUy*s En- 
In December, four months after, Duncan appeared, sui juris, by '"«*4do. 
his attorney, at the trial of the cause, and contested the issue, 
thereby adopting the plea. This is a waiver of the error in 
appearing. Infancy must be averred, and proved or admitted. 
The plaintiff cannot take issue on the averment of the defend- 
ant's being 20 years, 4 months, and 20 days old, under the 
videUcit^ for he might show that he was 20 years 11 months, 
and 10 days old. Every averment in pleading must be precise 
and positive. If the averment in the assignment of error is 
true, Duncan was an infant when he sued out the writ of error, 
and he is, though an infant, prof^ecuting that writ of error. If, 
then, the judgment below should be reversed on the ground of 
the error in fact assigned, the judgment of reversal would be 
erroneous ; for if an infant plaintiff sues by attorney, instead 
of suing by guardian, it is error, though judgment be given in 

his favor.4 $ Cro. Jac. 4. 

If an infant commences by guardian, and afterwards proceeds Pi^^'^'^Jr* 
by attorney, it is a discontinuance of the writ of error. In 287. li. s. i 
Carre v. Barker, \\ which was error from the common pleas, |^*~^» 2^*- "• 
the error assigned was that the defendant, being an infant, ap- n cro, Jac, 
peared in the C. B. by attorney, and not by guardian, and being ^• 
admitted by his guardian to assign that for error, he afterwards 
proceeded by his attorney, the entry being, at which day the 
*said C, by his attorney aforesaid, &c., and this was adjudged [ *420] 
to be a discontinuance of the writ. In no part of the record 
does the infant here appear to be prosecuting by his guardian. 

4. Infancy is a personal privilege, and can be taken advan- 
tage of only by the infant himself. The infancy of one defend- 
ant does not take away the right of action against his co-de- 
fendants ; nor can one defendant take advantage of the infancy 

of his co-defendant. The plaintiff may enter a noUe prosequi^ Thompson "ni 
as to the infant, and proceed to judgment against the other de- n)''"';^''^'?'' 
fendants.H So, the judgment may be reversed as to the infant, bt/sRep.u^' 
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NEW- YORK, and affirmed as to the other defendants. In England^ where 
October, 1817. ^ ji^^ jg levied by an infant and an adult, it may be reversed 
^""X^^J^^T^ ^ ^o ^^^ infant, and stand good as to the adult. 

V. 

ANDFORD. Sampson^ contra. In the K. B., where there is a mistake of 
its process or error of its clerks, the Court will reverse, on writ 
of error, though it be in the same term ; but in the Court of C. 
B. the rule is different ; there the Court may correct its own 
errors of process or mistakes of clerks, in the same term, with- 
out any writ of error, but if the term elapses, there must be a 
writ of error returnable to the K. B. So, where there is an error 
in feet in the K. B., it may be reversed in the same Court, by 
t Fiuherbtrt, writ of crror called coram nobis resident. -[ Though Comyni 
sir. 127. Bays, error in fact is examinable in the same Court, it must 

t 5 Com. Dig. be understood in reference to the K. B. only ; and the cases 
^ad. 695. (3 jje citcs^ show it to be so. It was formerly doubted whether 
6 1 Sid. 208. 1 ^^ ^* ^* could rcverse its own judgment ;|| but, afterwards, 
RoU. Abr. 746, upou great argument on writ of error, it was decided that it 
Inu 74 could.fl The reason given why the K. B. should correct its 
\ 4 Cro. EUx. ^^^ errors in fact, is conclusive to show that the C. B. cannot 
106. Ytiv. 157. correct its own errors of fact. The reason given is, if the error 
could not be examined and corrected in the K. B., it could be 
examined no where ; for it is not consistent with the dignity of 
the Court of parliament to take cognizance of matters of fact ; 
and it cannot be done in the exchequer chamber, for it is not 
within the statute of 27 Eiiz, c. 8., allowing writs of error from 
that Court to the K. B. 

There are numerous cases to be found in the books, of writs 

of error to the C. B., to reverse a judgment in that Court for 

^\B^°^\Q^' ^^ ^^^^^ ^" ^*^^' ^^ Dennis v. Dennis, ^-f the error in the C. B., 

XX^ Sauiul. ^^^ which the writ was brought, was the appearance of an idiot, 

101. a. n. 1. by attorney. Sergeant Williams, in his note to Jaques v. Cesar y%X 

[ * 421 ] *puts the very case of an infant appearing by attorney, as an 

example where an error in fact is only examinable in the K. B. 

or the same Court on writ of error. 

It is a mistake to call this a writ of error coram nobis or coram 
nobis. There is no such writ as a writ of error coram vobis to 
the Court of C. B. to examine any thing. The writ of coram 
nobis is to the K. B. only, and is distinguished by leaving out 
the certiorari part, there being nothing to remove. The writ 
of coram nobis resident is to the C. B., but it has the certiorari 
clause, and it lies only where the writ de errore, &c. has been 
quashed for some variance, and this second writ recites the 
former, and as allowed generally in Court, and commands the 
inferior Court to return the record, still remaining before them, 
5^ Cafih.xn. to the K, B. In Walker v. Stokoe,^^ where the writ of error 
was quashed in the K. B., two writs of error coram vobis resident 
V ® mJ!***^'^' ^^^ successively issued, the first being wrong. || || There is aUo 
^' this difference between the writ coram vobis resident and tho 

writ de errore, that the latter is not, of itself, a supersedeas, and 
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therefore, a motion was made that it should be a supersedeas, NEW- YORK, 
which was allowed b)r the Court. In that case, too, the error ^^J^Jl^^;.,!^' 
assigned was an error in fact, the death of one of five defendants arnolu 
liefore verdict. And this writ of coram vobu issues only where g^^ ^-^ 
the writ de trrore is quashed for variance ; for in other cases, 
though the writ be quashed, the record, being once renewed, 
remains in the K. B., and a new writ of error may issue in the 
nature of a writ of mandamus. 

A writ of error lies only for some defect in substance, not 
aided by common law, nor amendable by the statutes of jeo- 
fails.! Now, where an infant plaintiff appears by attorney, it *^ ^^^f%' 
is aided where the verdict is for him ; but where an infant de- b. 21. (49.) 
fendant appears by attorney, it is not cured by the statute ;^ 1 1 iv it. L 
and, therefore, he may have his writ of error. ^^* 

Again ; though the assignnfient of errors does not state that 
the defendant was an infant at the time judgment was rendered, 
as well as at the time the plea was pleaded, it is enough. It 
may be that he came of age after the verdict. The gist of the 
error is his appearing and pleading by attorney, and not by 
guardian. The mischief is in the verdict and judgment in such 
a case. All the precedents are so ; in none of them is the age 
of the defendant at the time of rendering the judgment insisted 
on. The error always insisted on is his appearing and pleading 
•by attorney ;^^ but it does appear sufficiently that he was [ * 422 ] 
an infant at the time of rendering the judgment below, for it iJ^i' /^£' 
is averred that on the third Monday oi August^ 1815, he was n^n.^e! Libtr 
20 years, 4 months, and 20 days old, so that he came of age in ^'^. ^' 
Aprils 1816, and judgment was rendered in December^ preced- Moore, Am, i 
ing. These facts appear on the record, and there are admit- ^- ^^ ^• 
ted by the demurrer. S89.' sir' Wm\ 

Again ; it is said that suing out the writ 9f error by attorney, ^J^;p^ ^^' 
is a waiver of the error. The writ of error is the beginning of ss^Tidd^sjfi. 
a new suit, in which the party seeks to be restored to what he ^^u^^'j^^' 
has lost. He has done no act in the Court below, since he ap- S84. t John*, 
peared there as an infant. fSjJ^'oi * 

Again ; it is objected that the averment of the precise age is n. 1. ' 
under a videlicet ; but it is either immaterial or material ; if 
material, it is not the less so on that account. || ^ ^^^ ^^ 

The reason of the decision in Carre v. Barker^ appears from 
the Book of Eniriesy (288.) After the defendant brought his 
action, by guardian, he appointed an attorney in the same 
suit, though still an infant. It was no longer the same person 
before the Court, nor the same suit, and was, therefore, a dis- 
continuance. 

But it is saidy that as the writ of error was returnable before 
the judgment below was rendered, the record is not removed. 
The judgment is of December term, 1815, before the writ of 
error issued, and though the plaintiff may have delayed to sign 
judgment in order to defeat the writ, the Court will not sanc^ 
tion it, or allow the plaintiff to take advantage of his own delay, 
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NEW- YORK, to the injury of the defendant. In Regindoz v. Randolphyf 
^^^^^!^\J^' the writ of error being returnable before judgment was quashed, 
Arnold t^nd the plaintiif in error paid costs, because he had used the 
^' ^ writ after it had expired ; but the Court said, that if the de- 
fendant in error had entered continuances, on purpose to defeat 
tsfifr. 834. the writ of error, they would have made him pay costs. 

A writ of error bearing teste before th^ judgment is good, 

provided judgment is given before the return of the writ : the 

judgment refers to the first day of term, and a writ of error 

returnable after that day will remove the record, whenever the 

1 1 Sound, 101. judgment is signed.| But though the writ be irregularly sued 

rf. note. Qy t, and liable to be quashed in the Court above, yet the record 

is removed, if it is rightly described, and it remains in the Court 

^tSaundAOO, after the writ is quashed.^ Appearance cures all errors and 

l^iLs 163 defects of process. II 

167. 3 'wiit. The signing of judgment relates back to the first day of the 
f * 423 ] *term in which judgment was given ; and where an attempt is 
141. Lfdwych, made to keep back the judgment to avoid the effect of a writ of 
^Cont. 157. * ^rror, the Court will set aside the execution. IT 
IT 1 Term Rep, Again ; it is said the judgment is to be recalled or reversed, 
2TO. 5 Eattj SQ far onjy as it is erroneous. But here the judgment is one 
and entire, and if reversed as to one defendant, it must be so as 

HCro.Jac. 274. ^^ ^'-tt 
SOS. 289. RdL 

Sound. 101. f. Thompson, Ch. J., delivered the opinion of the Court. The 
n. 1 st^es p. first question raised on the argument, is, whether error in fact 
Lih^s Abr, ^^^ be assigned, on a writ of error, coram vobis. It was con- 
715,716. 2 j^c. tended, that error in fact is only to be corrected in the same 
ror,' (M.) 2 Court whcrc the cause was commenced, by a writ of error coram 
t^'uf ^'^' ^^***' This is certainly against what has been the universal 
.Ktyus, . pj-actice with us, as to writs of error to inferior Courts, and we 
apprehend the objection has no foundation in principle. It id 
true, we find it laid down in the English books, that for error 
in fact, a writ of error will not lie from the exchequer chamber, 
or the house of lords, but the reason assigned for it shows that 
no .such rule can apply to this Court. Error in fact must be 
tried by a jury, and no such trial can take place, either in the 
house of lords, or in the exchequer chamber. Hence the ne- 
cessity of a writ of error coram nobis. Although, in Englandy 
error in fact may be tried on a writ of error coram nobis^ in the 
, common bench, yet we find that error in fact is assigned, some- 

times, on a writ of error from K. B. to the C. B. The case of 
Carre v. Barker, {Cro. J, 250.) is one of this description ; and 
infancy was the error there assigned. This Court can issue a 
venire for a jury to try the fact of infancy. There can, there- 
fore, be no reason why this error should not be corrected here. 
It is said, however, that the error is not well assigned in this 
case, because it only avers the infancy at the time of appearance 
and plea pleaded ; whereas the averment should have been, 
that he was on infant at the time of the rendition of the judg- 
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ment. This position does not seem to be supported by any ad- NEW- VORK, 
judged cases ; and it is not warranted by the precedents. (2 LiL ^^lofc^r^^siT. 
Ent. 490.) The reason urged why the infancy should oe re- Arnold 
ferred to the time of the rendition of the judgment, is, because ^^^ 
the appearance and defending the cause, after the party attain- 
ed his full age, would be a waiver of the error. Admitting that 
such appearance and defending the action would be a waiver, 
that could not be taken advantage of on this demurrer, unless 
'♦the fact appear from the record, and, therefore, admitted by the [ • 424 ] 
demurrer. No such fact appears. The time when the judg- 
ment roll was made up and filed cannot, certainly, affect the 
question as to a waiver. It must, if at all available, be the ap- 
pearance and defending the action at the trial ; and at that time, 
Duncan had not attained his full age, as is to be collected from 
the record. He was twenty years, four months, and twenty 
days old, on the third Monday in AugiLst, 1815 ; the trial appears 
to have been in December following, and the rule for judgment 
must have been entered at that time, according to the course 
and practice of the Courts of Common Pleas. 

In assigning the infancy as error, there may, perhaps, be au 
informality, in not alleging that Du7ican was no more than of the 
age set forth. This, by the precedent before referred to from 
Lilly, appears to be the form. But I apprehend this is an in- 
formality that would, at all events, require a special demurrer. 
The assignment of error alleges that he was, at the time of ap- 
pearance and pleading, under the age of twenty-one years, to 
wit, of the age of twenty years, four months, and twenty days. 
This would seem to contain, in substance, every thing that was 
material and necessary. 

There is no foundation for the objection, that the writ of er- 
ror was sued out before the judgment was rendered in the Court 
below. The rule for judgment must have been in December , 
1815 ; and the writ of error was not sued out until the January 
following. A writ of error may be tested before judgment is 
given. It is sufGcient if the judgment be given before the re- 
turn of the writ. This is the usual course for preventing exe- 
cution. (2 Tidd'$ P. 1062. 1 Johns. i?ep. 493.) It is not 
the signing of the judgment roll, but the rendition of the judg- 
ment, which forms the test. The signing is the mere authen- 
tication of the judgment. In the case of Jagues v. Nixon (1 
Term Rep. 280,) it is admitted to be the settled practice to 
sue out a writ of* error before judgment is actually signed. It 
cannot be true, in fact, as was suggested on the argument, that 
the writ of error was returned and filed before the judgment in 
the Court below was actually signed ; at least, that is not to be 
intended from any Ching appearing on the demurrer book. The 
judgment, it is true, appears to have been signed in Julyy 1816, 
and the writ of error to be returned in the preceding May term 
of this Court. But if the return, in point of fact, was made in 
the May vacation, it would relate back to the term ; and it can- 
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NEW. YORK, not be intended that the Record was signed after the writ of 
?*!it'ul!^' error was, in fact, returned and filed in this Court, with the 
record of judgment in the Court below annexed to it. 

We cannot reverse the judgment as to Duncan, and affirm it 
as to the others. . Where the judgments are distinct, we may 
reverse in part, and affirm in part, as in cases of damages and 
costs ; but when the judgment is entire, there must be a total 
affirmance or reversal. This point was settled in this Court, 
in the case of Richard v. Walton^ (12 Johns. Rep. 434.) 

According to the case of Dewiit v. Posty (1 1 Johns, Rep. 
460.) judgment of reversal, for error in fact, is revoceiur. The 
defendant may, therefore, if he chooses, have leave to withdraw 
his demurrer, and rejoin to the assignment of errors. 

Judgment accordingly, with leave, ^c. 



Holt against Johnson. 

Where the IN ERROR, on Certiorari to a justice's Court. 
SiSoedupon'his 1*^^ defendant in error brought an action of trespass in the 
teDiint for rent, Court below against the plaintiff in error, for taking a horse out 
whtcT'tiie^teo^ <>f the harness, while in the possession of the plaintiff below, 
apt riaimed «s (the defendant in error.) The defendant below, having proved 
wUchhewuJn ^^^^ ^^^ horse was his property, the plaintiff proved, that he, as 
fart, only a landlord of Certain premises in the occupation of one Soule, had 
was^na^reed regularly distrained the horse for rent arrear, while the horse 
iietween the was on the lease premises, and in the charge of Soule the 
pSff^^'tha* tenant, as bailiff for the defendant ; that after the horse was 
the latter, in- seized, SouIe, who then claimed to be his owner, agreed with 
p!M^nriin^ i?o the plaintiff, that, instead of sending the horse to an open pound, 
horse, might the plaintiff might take him home, and use him for his keeping, 
thedayofsaTe; Until the day of sale ; and the plaintiff did so; and while he was 
and while the go usiug the horsc, between the time of making the distress and 
us?Dr*himfaiid the day of salc, the defendant came and took away the horse, 
previous to the which was the trespass complained of. The justice gave judg- 
thc* defendM*; ment for the plaintiff below. 

who was the 

thT horecHo^k P^r Curiam, The judgment was right. The plaintiff below 
r * 426 1 *acted in good faith, under the agreement for the use of the horse 
Win out of iiie made with Soule, who had him in his possession, and who claim- 
rli^ir*!. ^l ed to be the owner. There is reason to believe, from the na- 
held, that if the ture of the bailment, between the defendant Holt, the true 
iSSSriiy'^^rrom owner, and Soule, that Soule had authority, as the agent of the 
the defendant defendant, to make the agreement with the plaintiff for the use 
l^rJT^m, stifi ®f the horse ; and if so, the defendant has sustained no injury. 

ilie usinp the 

horse was mere'y an irregulariiy aAer a regular distress, and as 63' the provisions of ihe 10th section of the 
act concerning distreMea^ Slc, sess. 36. c. 63. (1 R. L. 436.) ihe plaintiflTwas protected from beuifr deemed 
a trespasser ab initiOf the defendant could not treat the distress as a nullity, and, therefore, committed • 
in (akin; the horse. 
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fiut, at most, the using the horse was merely an irregularity, af- NEW-vork, 
ter a regular distress ; and the 10th section of the act concerning ^^^^^!^^J^ 
distresses y <&c. (1 iV. JR. L. 436.) protects the plaintiff from be- Low 
ing deemed a trespasser ab initio^ and makes him liable only for ^ ^' 
the special injury. The defendant, therefore, had no right to 
consider the distress as a nullity, and in taking the horse he 
committed a trespass. The judgment must, therefore, be af- 
firmed. 

Judgment affirmed. 



Low against Mumford and Mumford. 

IN ERROR, on certiorari to a justice's Court. 

The plaintiif in error brought an action in the Court below, j[n *» action, in 
against the defendant in error, *' for keeping up a mill-dam on rlTt!^ cmn- 
the Susquehannah river, below the lands of the plaintiff, whereby "^**^'*^ ^^' 
the water of the river was set back, and flowed the plaintiff's uffmaytiD^gen- 
lands," &c. The defendants pleaded in abatement, that the erai, »«« ^y 
land on which the mill-dam was erected, and the mills appur- eommiued ^tbe 
tenant thereto, were held in joint tenancy by the defendants, •^'^t "<* ••»• 
together with several other persons, (naming them,) who were "^^othen can- 
not made parties to the suit. The plaintiff c^jected to the suf- P®' ^ pleaded 
ficiency of the plea, but the justice gave judgment for the de- (a) 
fendanls. . B"*^. "^^^ 

the parties corn- 

Platt, J., delivered the opinion of the Court. The general Sl""S,i!^iJSJ! 
rule on this subject is, that if several persons jointly commit a owners of land, 
*tort, the plaintiff has his election to sue all, or any of them, [ * 427 ] 
because a tort is, in its nature, a separate act of each individual, ^fjj*^'^*^^ ' 
and, therefore, in actions, in form ex delicto^ such as trespass, omission of 
trover, or case for malfeasance, against one only, for a tort com- '°^ch*owM **' 
mitted by several, he cannot plead the nonjoinder of the others, theywere bound' 
in abatement or in bar. (i Chitty's Plead. 75.) There is a JJi^m^'^S 
distinction, however, in some cases, between mere personal joined in the 
actions of tort, and such as concern real property. (1 Chitty •!!??"'?!' 1^ 

_^_ ^% \ -r t n %€» I ji rwi i / •» #Tv Tk sucn caso, the 

Plead. 76.) In the case oi Mitcnell v. larbutt^ (5 lerm Rep. title to realty 
65.) Lord Zcnyon recognizes this distinction, and says, "Where !UJ!,tion*thaiis° 
there is any dispute about the title to land, all the parties must whetiier the de- 
be brought before the Court." A case in'the year books (7 J^^" ^f thw 
Jfen. IV. 8.) shows that a plea in abatement may be well plead- ownership^were 
ed for this cause, to an action on the case, for a tort. An ac- ^|JJ^|,e*aci'7or 
tion of trespass on the case was brought against the abbot of the omission of 
Stratford, and the plaintiff counted that the defendant held Jb^rfJ**^'"*" 

If, fewevcr, 
the art complained of consist in a malfeasance, as if the defendants have erected a onisaiiee on their land, 
no advantage can be taken of the nonjoinder ; for in such case their title cannot come in qoeilioo, and they 
are equally liable whether they have ris^it m the land or not. ^ 
In an action for a noisanee to land, ul the co-tenants must join as plaintiflb. (^) 

(a) OuilU V. Swan, 19 Johna. Rep, 381. 

{b) Decker v. LivingMion, 15 Johu. Rep. 479. 
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NEW. YORK, certain land, by reason whereof he ought to repair a wall on 
^^J^i^^^^- the bank of the Thames ; that the plaintiff had lands adjoining, 
Westoh and that for default of repairing the wall, his meadows were 
Wxnov drowned. To which Skrene said, " It may be that the abbot 
had nothing in the land, by cause whereof he should be charg- 
ed, but jointly with others, in which case the one cannot an- 
swer without the other." 

• But in actions for torts relating to lands of the defendants, 
there seems to be ground for this further distinction, viz. be- 
tween nuisances arising from acts of malfeasance, and those 
which arise from mere omission, or nonfeasance. The case of 
the abbot of Stratford was that of a nuisance, arising from ne- 
glect of duty in not repairing the wall, which was by law en- 
joined on the proprietor or proprietors of the land on which the 
wall stood. The gist of the action, therefore, was, that the de- 
fendant was such proprietor, and had neglected a duty incident 
to his title. The title to the land, on which the nuisance ex- 
isted, was, therefore, directly in question ; for if the abbot was 
not the owner of the land, he was not chargeable with neglect, 
nor liable for the nuisance. But in this case, the action is for 
a nuisance arising from an act of misfeasance, the " keeping up 
a mill-dam on a stream below the plaintiff's land." Here needs 
no averment that the defendant owned the land on which the 
dam was kept up. The title to that land cannot come in ques- 
tion in this suit, for the maintaining such a dam is equally a 
nuisance, and the defendants are equally liable for damages, 
[ • 428 ] ^whether the defendants own the land as joint tenants with 
others, or whether they are sole proprietors, or whether they 
have any right whatever in it." *^ Keeping up" the dam im- 
plies a positive act of the defendants : it is a malfeasance, and 
therefore the pluintifThas a right of action against all or any of 
the parties who keep up that dam. Unless the title comes 
in question, there is no difference, in this respect, in cases arising 
ex delicto, between actions merely personal, and those which 
concern the realty. The plaintiff, in such an action, is always 
bound to join his co-tenants, because his title must come in 
question as the foundation of his claim ; but he may sue any 
or all who have done the tortious act. The justice, therefore, 
erred in deciding against the demurrer to the plea, in abate- 
ment, and the judgpient must be reversed. 

Judgment reversed. 



P. Weston against E. & H. Weston. 

Where an in- THIS was an action of trover, for certain articles of house- 
•uue"wenUiito ^^'^ fumiture, specified in the declaration. The defendant 
wother slate, pleaded not guilty, and subjoined to the plea a notice of special 
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matter, to be given in evidence at the trial, to wit, that the de- new- YORK, 
fendants, before the finding alleged in the declaration, to wit, on ^«^^**«^ i^**^- 
the 28th of October^ 1816, at Onondaga^ &c., were duly ap- Weston 
pointed, by the surrogate of the county of Onondaga, adminis- v- 

trators of and upon the estate of Stephen Weston, deceased, late 
the husband of the plaintiff; and that if the goods and chattels, i«&vin£^hi8wiie 
set forth in the declaration, came to the hands or possession here, and^tibrre 
of the defendants at all, they came to their hands or posses* ^^^^^^ >«x^ 
sion as administrators aforesaid, and were taken possession of mtestate" it was 
as the proper goods and chattels of Stephen Weston, deceased, *>«w itot be bad 
and by virtue of letters of administration, duly granted to them, inhabitant of 
of the estate of Stephen Weston, deceased, by the surrogate of ^? •***«» (*«':® 
the county of Ofwndaga, as they had good right and lawful deSnl^ o?an ml 
authority so to do, <fec. ^^TthT^od^^ 

Stephen Weston, the husband of the plaintiff, died intestate, ^tbe Court of 
in the autumn of the year 1814, in the state of Ohio, having ?«>»>«»« on>y» 
been ^absent from this state for seven years previous to his [ * ^29 ] 
death. Before he left this state, he had resided at Pompey, in ^^fj^^^: 
Onondaga county, 16 years, and when he went away, and at er to grant ad- 
the time of his death, was seised in fee of 100 acres of land, in Si"^^"aCd 
the town of Pompey. The plaintiff, after the departure of her chattels wiUiin 
husband, continued to reside in Pompey until the present suit ***** "**'*• ^"^ 
was commenced in January last. 

The goods and chattels, for which the present suit was 
brought, were in the possession of the plaintiff, at the time they 
were taken by the defendants, who are brothers of the deceased, 
and who gave notice to the plaintiff of the letters of admin- 
istration granted to them by the surrogate of Onondaga. The 
goods and chattels, so taken possession of by the defendants, 
were the property of Stephen Weston, the intestate, at the time 
of his death. 

The case was submitted to the Court without argument, and 
it was agreed, that if the Court should be of opinion that the 
plaintiff ought not to recover, a judgment of nonsuit was to be 
entered ; but if they should be of opinion that she ought to re- 
cover, then a judgment was to be entered for the plaintiff for 
181 dollars, &c. 

Spencer, J., delivered the opinion of the Court. The defend- 
ants, claiming to be administrators of Stephen Weston, took the 
goods and chattels for which this suit is' brought, out of the 
possession of the plaintiff; and it is admitted, by the case, that 
they belonged to the intestate at the time of his death. The 
only question for the consideration of the Court is, whether the 
surrogate of the county of Onondaga had authority to grant 
letters of administration to the estate of Stephen Weston, 

It is admitted, that he died intestate, in the fall of 1814, in 
the state of Ohio; that he had been absent from this state for 

{a) Vide Jackson v. Jtobimon, 4 IVendeiPs Rep. 436. Shemum v. Baliou, 8 Cow, 
Sep. 904. 
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NEW- YORK, seven years previous to his death ; that he bad, before his de* 

^^^^^l^ffj^ parture for Ohioj resided in the town of Pompey, in the countj 

Westom of Onondaga^ sixteen years, and that he was seised in fee, at 

^ ^* the time of his departure and at his death, of one hundred acres 

of land in Pompeyy and that the plaintiff, bis wife, continued to 

reside in that town, until and after his death. 

There can be no doubt, that the intestate ceased to be an in 
habitant of this state before his death. His long residence ia 
Ohio, separated from his wife, and the absence of all proof that 
f * 430 ] *he intended to return to this state, are decisive circumstances 
to show, that there was a change of domicil, and he must be 
regarded as an inhabitant of the state of Ohio, 

The power and jurisdiction of the surrogates of the several 
counties is conferred wholly by the statute. Under the colo 
niai government, the probate of wills, and the granting adminis* 
tration of intestates' estates, was vested in the governor, or such 
persons as he should delegate, under the seal of the prerogative 
Court. The first provision, after the adoption of the constitu 
tion of the state, on this subject, is to be found in the act of the 
6th of Mar ch^ 1778, which vests the judge o{ probates with the 
like jurisdiction in testamentary matters, which the governor 
and commander in chief of the colony of NetV'Tork had exer- 
cised, as judge of the prerogative Court, or Court of Probates, 
except as to the appointment of surrogates in the several coun- 
ties, who were thereafter to be appointed by the council of ap- 
pointment. (Sess. 1. ch. 12. s. 3. 1 GreerU. ed. Laws, 17. 18.) 
The third section of the act relative to the Court of Probates, the 
oMce of surrogates, and the granting of administrations, (1 iV. /i. 
JLt. 445.) gives to the surrogates sole and exclusive power to 
take the proof of last wills of all deceased persons, who, at, or 
immediately previous to their death, shall have been inhabit- 
ants of the respective counties of such surrogates, in whatever 
place the death of such persons may have happened, and to 
make and issue probates of the same, and grant letters testa- 
mentary thereon ; and, also, to grant letters of administration of 
the goods, chattels and credits of all such persons dying intes- 
tate; thus excepting from the jurisdiction of surrogates, the 
cases of those persons who may not, at the time of their de- 
cease, be inhabitants of this state respectively. 

The 15th section of the act last referred to enacts, '* that in 
all cases of persons dying out of this state, or of persons dying 
within this state, not inhabitants of this state, their wills may 
be proved before, and administrations of their personal estates, 
when necessary, be granted, by the judge of the Court of Pro- 
bates of this state, in the manner heretofore used, as well as by 
any of the said surrogates." 

It must be noticed, that the first section of the same act had 
vested the judge of probates with the like jurisdiction in testa^ 
mentary matters, except as was therein otherwise provided, as 
the governor of the late colony of New- York had exercised, as 
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•judge of the prerogative Court (or Court of Probates) of the ne\v.y(>rk, 
colony, excepting where otherwise provided by that act ; and Ociobe^isir 
excepting also the appointment of surrogates. It will be per- weston 
ceived, at once, that unless the 15th section enlarges the pow- ^* 

ers of the surrogates, they have no authority or jurisdiction to 
grant administration, upon the estates of persons who are not, 
at the time of their decease, inhabitants of this state ; for, in de- 
fining the extent of the jurisdiction of the surrogates, in the 
third section of the act, their authority and power to grant ad- 
ministrations, in such cases, is expressly excepted. And to ^ 
suppose that it was intended to be afterwards conferred by 
another provision in the same act, would be to impute to the 
legislature an extraordinary inconsistency. The manifest ob- 
iect of the legislature, in the 15th section of the^act, was to 
confer a concurrent power on the judge of probates, with the 
surrogates, in cases of persons dying out of the state, and who, 
at, or immediately previous to their death, were inhabitants of 
the state. The expression, " as well as by any of the said sur- 
rogates,"(a) was not intended to extend the power of the sur- 
rogates, but to show that the power was concurrent. It is true, 
that the same section gives also jurisdiction to the judge of the 
Court of Probates to take the proof of wills, and grant admin- 
istrations, in cases of persons dying within this state, and not 
inhabitants thereof; and therefore there is a seeming contradic- 
tion and absurdity in enacting, that the judge of the Court of 
Probates may do this, as well as any of the said surrogates, un- 
less the surrogates had power to do it. We perceive, in one 
case, they have, where persons die out of this state, being in- 
habitants thereof; and we are not to test the intention of the 
law-maker, by a strict or grammatical construction. It can 
never be believed, that after an express exception from the ju- 
risdiction of surrogates, of the cases of persons who may not, 
at the time of their decease, be inhabitants of this state, that 
the legislature, in the same act, would give the excepted power, 
and particularly, too, in a section which meant only to define 
and specify the jurisdiction of the judge of the Court of Pro- 
bates. 

•The argument, ab inconvenienti, applies with peculiar force, [ • ^2 ] 
and shows the entire unfitness of the power contended for in the 
surrogate. If the deceased was not an inhabitant of this state, 
at the time of his death, what surrogate shall grant administra- 
tion? They would all have equal power; and, for aught I see, 
there might be as many administrations as there are surrogates 
in the state, if there were as many persons competent to apply 
for letters of administration. This consideration, undoubtedly, 
induced the legislature to withhold the jurisdiction from the 

(a) These words are not (o he found in the act, passed the SOth of February^ Y797,/or 
ttttlvisc intestatfM^ est(deit,Sce.,iind which first provided for the appointmeDt oTiurrogiitef, 
and defined their powers; and a comparison of the 6th and llth sections of that act, 
may tend to connrm the construction here f^'ivcn hv the Court to the* new revised act. 
(1 Grttnl. ed. Laiv«, 363. 366. scss. 10. ch. ^. s. 6. 11.) 
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NEW- YORK, surrogates, where the deceased was not an inhabitant of the 
^^!^!^[J^ state at the lime of his death ; and the legislature could not 
have been unaware of the confusion and disorder to which it 
might lead, to give to a multitude of officers, acting independent- 
ly and distinctly, power to act in the same case ; they, therefore, 
wisely vested this power in the judge of the Court of Probates, 
and they, also, conferred a concurrent power in that officer, 
to grant administration in all cases of persons dying out of this 
state, whether inhabitants or not ; and this concurrent power, 
when once exercised by either, is, from its nature, exclusive. 
The Court have no doubt, in this case, that the administration 
granted to the defendants was invalid, on the ground that the 
surrogate had no jurisdiction of the case. 

Judgment for the plaintiff. 



Bun against Campbell. 

Tbe piaiAtiflf IN ERROR, on Certiorari to a justice's Court. 
broQghi ao ac- fhc defendant in error brought an action of trespass on the 
lice's Court for casc, m the Court below, agamst the plaintiff m error, and de- 

baite***"*' '"in ^^^^^^ ^^^ ^^ injury done by the defendant below, in firing a 
which R trial pistol and wounding his leg. The defendant below pleaded in 
was had, and {jj^^ ^ former trial, and judgment, for the same cause of action, 
[ * 433 ] *and proved that the plaintiff had brought an action ot trespass 
cief^^^^'inst before another justice, wherein he had complained of the same 
him: b« after- injury, and the justice, after having clear and explicit proof of 
an acVionon the ^^^ ^^^^j S^^^ judgment against the plaintiff; but the justice, 
case, before an- in the present case, decided that that judgment was no bar to 
for the same tn' ^^^^ ^^^^9 ^"d the plaintiff having proved that the defendant, 
jury. Held, that being a trooper, had wounded his leg by negligently firing a 
action fo*r"the pistol, the justicc gave judgment for the plaintiff below, (the 
assault and bat- defendant in error.) 

tery was not ' 

diction o<'"the P^^ Curiam. The former action of trespass, for the same 
i"«t'<'e» »h« i^^jury* was clearly an action for an assault and battery, of 
in WM "a^mere vvhich the Justicc had no jurisdiction. It was a proceeding 
nullity, although corom fioTi judicty and, therefore, void. The justice did right 
nntYbaMo^the '" disregarding it as a nullity, although unreversed. The oiily 
suMcqucnt ac- question then is, whether this action of trespass on the case va 
'^Whcre^ there "ot liable to the same objection of want of jurisdiction. From 
is an immediate fhc authorities ou the subject, it appears, that if the injury was 
b!l"^'\o "n^ii- attributable to negligence, though it were immediate, the party 
^"r*!' ^J^ P^"^- injured has an election, either to treat the negligence of the de- 
an election el- feudaut as the cause of action, and to declare in case, or to 

I her to treat the 

no^iirence of the defendant as the cause of action, and to declare in case, or to consider the act itself as 

the injury, and to declare in trespass, (a) 

(a) Vide AFA/h'xfer v. Hammond, 6 Cote. Ren, 342 Percwal v. Hieteu, 18 Jokns, Rep. 283. OuitU 
r. Sictf 11,19 W. 281. 
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consider the act itself as the injury, and to declare in trespass, new- York, 
(1 Ckitty Plead. 127., and the cases there cited.) The proof ^J^^lllll^^^^ 
on the trial clearly showed the act to have been unintentional, van Sicxler 
It is a case of mere negligence ; and, as there is no appearance 
of undue evasion on the part of the justice to extend his juris- 
diction^ the judgment ought to be anirmed. 

Judgment affirmed. 



V. 

Jacobs. 



*Van Sickler against Jacobs. [•434] 



IN ERROR, on certiorari to a justice's Court. 

The plaintilT in error brought an action of trespass de bonis Where improp- 
asportatis, in the Court below, against the defendant in error. S^n'adlnUicd 
The defendant justified under a warrant of distress for rent, in a justice's! 
and judgment was rendered in his favor. Sne' excepted 

The objections presented, on the return to the certiorari, to at the time, 
were, 1. That the warrant of distress was proved by parol evi- ^,^5""^ JjJ^^e 
dence only, whereas it ought to have been produced on the ag^roundofob- 
Irial. 2. That the distress was illegal, because it appeared that JeturTto^a cS^ 
among the articles distrained, there were one copper tea-kettle, tioran. (a) 
one tin oven, three iron pots, one gridiron, and one sauce-pan. adSuion^to^tile 

act concerning 

Per Curiam. The first objection cannot avail, because no •i'Jflf^JJ^ .?^ 
exception to the parol evidence of the warrant was made at tiie 38. c. s>27., ne- 
trial. The witness who swore to the warrant, may, for any uteMil* *^^iio5 
thing that appears, have had it in his f>ocket, ready to be pro- by any person 
duced if it had been required. (6) As to the second objection, |j^ilifr*are «! 
the act of the 18th oi Aprils 1815, (sess. 38. c. 227. p. 231.) ccpted from 
declares, that " necessary cooking utensils, owned by any person 5*fir^'for,ent! 
being a householder, shall be exempted from execution and dis- The party 
tress for rent." In this case, it appears that the plaintiff was a cLplkJC^'lJX 
householder ; but it does not appear that any of the articles dis- this act, for hta 
trained were, in fact, to him, necessary cooking utensils. It g^^'^Jgt gUow' 
does not appear that these were all the cooking utensils found affirmatively 
in the plaintiff's possession ; he may have had an abundant ^^^ itoV^king 
supply, besides these articles. In order to claim the benefit of utcosiu taken iu 
that statute, the party must show affirmatively, and certainly, Sfs^ncSupon' 
that the cooking utensils were, in fact, necessary. It is not were in fact 
sufficient, as in this case, to show merely, that the articles dis- JoJ^SSy ^ 
trained might be useful in cooking. The judgment, therefore, they might b« 

— useful in cook- 

Judgment affirmed. 



ought to be affirmed. 



(a) Vide Ga^e v. Reed, 15 Johns. Ren, 403. 

' Vide Cobh v. Curfiss, 8 John», Rep, 470. Van Sluek v. TWor, 9 Johm. Rep, 
Reed v. GilUt, 12 JoHmm, Rep. 296. 
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435* CASES IN THE SUPREME COURT 

NEW- YORK, 

October, 1817. ^ 

^"jI^i^I^lT^ *Jackson, ex dem. Sternberg, against DoMimcK. 

V. 

THIS was an action of ejectment brought to recover part of 
^^*^ *vcn M * ^^^^ '" Minden, in th^ county of Montgomery, and was tried 
»ecurity, on a before Mr. Justice Spencer^ at tlie Montgomery circuit, in 

power of sale, The plaintiff gave in evidence a deed from Abraham Van 

*a'*ei*'\ ™viJ" -^'*'*"<^> y^"-* 8n<* his wife, to the lessor of the plaintiff, dated 
tueof'the pow- April the 6th, 1812, and proved that Van Abtine had been in 
fand iTnder the P^ssessiou of the farm for many years before, claiming and 

act 'concerning Usincf it aS his OWU. 

hec'SSS"' The '^^® defendant gave in evidence a mortgage from Abraham 
purchaser Van Alstinejun,, for the premises in question, lo tlie defendant, 

through an a- recorded the 21st of March, 1810, to secure the payment of 278 

^ent for that , . -^i . \ .1 . .^ ^ ^ 

purpose, and in dollars m One year, with mterest, and contammg a power of 

ejecimeiu" °^ ®^'®' *" ^^^^ of non-paymcut, in the usual form. The defendant 
brouglit by a als) produccd the record of several affidavits, that the premises 
parchaserofiiie jj^j| [^^j^ ^^]y advertised for sale, and actually sold under the 

equity 01 re- • 1 • 1 1 mi 

demption a- power Contained m the mortgage, pursuant to the statute. The 
gajree ^^he" del defendant also gave in evidence a deed from himself to one 
fcndani sets up AaroH Hating, as the purchaser, at such sale, dated February 

quirelTbrwie ^^^ ^^^» ^®*^' ^^^ ^^^ consideration of 278 dollars, and a deed 
under the mori- of release from Haring to the defendant, of the same date, for 
Sfl^may* prove ^^^ premises. The defendant admitted that Haring purchased 
usury in the the premises at the sale under the mortgage, in trust for him, 
reco^r^*' not ^"^ ^^^ *^'^ benefit, and immediately released the premises to 
withstandingibe the defendant, in pursuance of such trust. 
""TlowiiMlre ^^^ plaintiff then offered to prove, that the mortgage under 
of a mortgage which the salc was so made, was given for a usurious consid- 
powclT"*^ under ^^ation, and was therefore void under the statute. The testi- 
the siaiute, is mony was objected to, but admitted by the judge to go to the 
any ^"llldemen" i^^V^ subject to the opinion of the Court, on a case to be made, 
or decree of aii^ in casc the jury found for the plaintiff on the question of usury, 
tbemeroactof '^^^ plaintiff gave evidence of the usury; and the judge sub- 
ihe mort^gree. mittcd to the jury the question of fact, whether the mortgage 
makes "**uch ^'^^ usurious, and if they found it to be so, that then the plain- 
sales a conciu- tiff was entitled to their verdict ; otherwise, thev should find 
fttror^'^f a"i^a ^r the defendant. The jury, by their verdict, fJund that the 
r * 436 1 mortgage was *given upon a usurious contract, and for a 
fijg purchaser, usurious Consideration, between Van Alstine and the defendant, 
^'J**y* notice} and gave their verdict for the plaintiff. In case the Court 
ga^e, being a should be of opiuion that the evidence, as to the usury, was 
party lo the proper, and that the mortgage and subsequent sale were void, 
tract, is in no by roasou of the usury, then the verdict was to stand ; otiier 

better situation 

than if no foreclosure had taken place, {b) 

(a) But an absolute conveyance of real estate, upon trust to sell and pay certain debts, cannot be avoided ^ 
the ground that the debts to be paid are nsurious. Du€r v. Dodda^ 1 JUbw. Gu. 158 
(6) Vide JaeksoH v. Boieen, 1 Cowh, 13. HHwn v. TVoi^, 9 14, 190. 
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wise, a nonsuit was to be entered. It appeared in evidence, new- YORK, 
that the plaintiff knew that the mortgage was given on a ^*^^°^^ i^'^- 
usurious contract, at the time he purchased the premises of Jackson 
Van Aliiine. ^ v- 

Johnson^ for the plaintiff, contended, that the jury having 
found that the mortgage was given on a usurious contract, it 
was void by the statute ;t and that the mortgagee himself, being t Sess. lo. ch. 
the purchaser, with knowledge of the usury, the mortgagor, or J^.* x,^64/ ^i 
his assignee, might avail himself of the usury, to defeat the i^o. 307. sh^. 
mortgage, against the mortgagee. It is admitted, that the '^^"^^^^^ 
purchaser at the sale, under the power contained in the mort- 
fiage, acted as the agent or trustee of the defendant, and for 
h!s benefit. The defendant himself is, therefore, to be regarded 
as the purchaser. This case, then, is clearly distinguishable 
from that of Jackson, ex dem. Barttctt, v. Henry. % The ground t lOJokm.Rep. 
of that decision is, that Henry was a bona fide purchaser, with- ^^' 
out notice. The whole reasoning in that case is, to show the 
nardship, injustice, and danger, of suffering a bona fide pur- 
chaser to be defeated, on a plea of usury, when the borrower 
stands by and permits an innocent person, unconscious of the 
latent defect, to make the purchase, in good faith, and pay his 
money, without informing him of the usury. Such a bona fide 
purchaser, it is there said, has a preferable claim in equity to 
protection. The Court also considered it analogous to the case 
of a usurious contract, which had been changed into a new 
contract founded on it, in which an innocent person is a 
party; in which case the usury is not allowed to be set up. 
Here the defendant is not an innocent third person, or bona 
fide purchaser, but a party to the original usurious contract, 
and can have, therefore, no superior claim to protection. 

But it will be said, that the sale under the power, pursuant 
to the statute, was a kind of statute foreclosure, which cannot 
be defeated ; and that the Court, in the case of Jackson, ex dem. 
Barileity\. Henry, speak of such a sale as equivalent to a fore- 
closure and sale, under a decree of the Court of Chancery, or 
as a substitute to a judicial sale. But the person who sets up 
this statute foreclosure, '^must show himself to be a bona fide [ * 4d7 ] 
purchaser ; for the statute, in declaring the effect of such sale, 
says, that no such sale shall '* be defeated to the prejudice of 
any bona fide purchaser,^' in favor of the person claiming the 
equity of redemption. This is not like a sale under a judg- 
ment, where the purchaser looks only to the judgment, and not 
to the validity of the contract on which the judgment is given. 
Here the^mortgage and the power, and the regularity of the 
sale under it, are all essential to the title of the purchaser. 

If a mortgage after a sale under the power cannot be avoided, 
where a party to the usurious contract is a purchaser, or where 
the purchaser has full knowledge of the usury, the penal part of 
the statute against usury will, in effect, be destroyed, in every 
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NEW. YORK, case where a mortgage is taken to secure a usurious loan 
October, 1817. 'p^g mortgagee has only to proceed to a sale under his power, 
Jacksok ^^^ ^he mortgagor cannot have the aid of a Court of chancery 
V. to stay his proceedings, without tendering or bringing into 

Court all the money actually borrowed, with the legal interest.'f- 
t«^«r» V A.11 that the usurious lender would hazard, in case of a mortgage. 
Johns. Ch, Rep, would be the excess beyond the legal rate of interest. 
3J7. Tvm^trv, A notc givcu for a usurious consideration is void, even in the 
439^ s/p. ' ^' hands of an innocent endorsee, who has taken it in the regular 
t ^yiikie V. course of trade, without notice of the usury4 The usurious 
jS!!^%a9es security is void not only against the borrower, but against all 
90tj.Dotig.i36, claiming title under him. If a note is void, for usury, in the 
hands of an innocent endorsee, on what principle can the lender 
of money on usury, who has taken a mortgage as security, be 
allowed to hold that security, as against the mortgagor? In 
Jackson v. Henry^ Kent, Ch. J., says, " The statute declares 
all bonds, bills, notes, contracts and assurances" infected with 
usury *' utterly void ;" so are the adjudged cases, where the suit 
at law is between the original parties, or upon the very instru- 
ment infected. 

No innocent person will be affected by declaring the mort- 
gage and sale under it void, in this case. But, if permitted to 
stand, the Court will, in effect, repeal the statute against usury, 
as it respects mortgage securities. 

TV, J. Dodge, contra, contended, that the sale by virtue of 
the power, under the statute, was equivalent to a sale under a 
decree of the Court of Chancery. The statute intended to give 
[ * 438 ] ^t the same operation and effect. It is a statute foreclosure, 
and is conclusive, so as to be a bar to any inquiry into the va- 
lidity of the mortgage. 

This being a mortgage fee, the estate, on a failure to perform 
the condition, becomes absolute, and on a foreclosure, a com- 
plete and perfect title in fee, is acquired under the mortgage. 
This Court has no control whatever, over a proceeding by the 
mortgagee to foreclosure under the statute or in a Court of 
chancery. Before foreclosure, this Court may receive proof of » 
the usury. But afler a foreclosure or sale, under the power, this • 
Court cannot interfere, directly or indirectly. A decree of the 
Court of Chancery is final and conclusive between the parties ; 
and in every case a judgment or decree is conclusive, unless the 
judgment at law is reversed by writ of error, or the decree, on 
« Coop. Eq. a bill of review in equity.*^ A plea of a former decree enrolled, 
Plead. 269. jg ^ ^^^^ ^^ ^ jj^^ jjj|j between the same parties ; and a decree 

by default, if an order is made that it be absolute, is final. A 
decree of foreclosure is absplute and final, unless fraud be shown. 
The purchaser, under such decree, acquires an absolute estate 

II Powell on at law. II 

Mm^. 1069. jf^ then, a sale by virtue of a power, under the statute, is in 
fact a substitute for a decree of foreclosure in a Court of equity, 
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and IS to bt gorerned by the same rules, it follows conclusively, new-york. 
that this Court cannot inquire into the validity of the original ^^^^^^ >8*7- 
contract, after a sale or foreclosure under the statute. " ^^"jIcksoiT^ 

But supposing this Court had the same power as a Court of v. 

equity, in relation to this mortgage, and that no foreclosure had "i""^'- 
taken place, the mortgage is not void, but voidable only, and 
unless the party who seeks to avoid the mortgage will do equity, 
by paying the actual amount borrowed, with lawful interest, he 
cannot have the protection of the Court against the excess of 
interesLf What, then, is a foreclosure? It is caUing on the t Pweti on 
mortgagor to redeem his land, by paying the principal and vw^ mi ^ 
interest, for which it is pledged, or be forever barred from all 
equity of redemption. And this foreclosure may be effected in 
two ways, either by a sale under the power contained in the 
mortgage, which is called a statute foreclosure, or by a decree 
of a Court of equity. In this case, the sale was made in due 
form, according to the statute. The case of Jackson, ex dem. 
Bartktiy v. Henry, is in point. To avoid the effect of that de 
cision, it is said, that here the mortgagee was the purchaser, 
by his agent. The mortgagor was also present, and knew of 
*tbe usury, and he ought, if he wished to prevent a foreclosure, [ * 439 ] 
to have filed his bill in equity. But the mortgagee was com- 
petent to purchase. The act concerning mortgagesi express- t Scm. s5. ch. 
ly declares, that a mortgagee may become the purchaser at such ^' ^^ ^^ ' 
rale, for his own benefit, and that no title derived under such 
sale, shall be questioned on that account, provided it be other- 
wise regular and bona fide. It is true, that Kent, Ch. J., in the 
case of Jackson v. Henry, lays considerable stress upon the fact, 
that the defendant was an innocent and bona fide purchaser, 
without knowledge of the usury ; but the course of his reasoning 
and observations fully justify the conclusion, that the material 
point decided was, that after a sale under the power, or a statute 
foreclosure, the party was too late to set up usury in the original 
contract or mortgage. '^ The statute," says Chief Justice Kent, 
'^ renders such a sale equivalent to a foreclosure and sale under 
a decree in chancery ; and it would be against the policy and 
the principles of law, as well as the plain language of the statute, 
to allow the sale to be defeated." Again, he says, '^ The notice 
given by the advertisement, is intended for the party, as well as 
for the world, and he has an opportunity to apply to chancery, 
if he wishes to arrest the sale on the ground of usury ; and the 
statute, likewise, gives him his remedy by action." 

By a reference to the different statutes relative to mortgages,^ i iI^T^ii 
It will be seen that the object of the legislature, in authorizing a ise, i^. i 
sale under a power, so as to bar the equity of redemption, was i^^**^^{ 
to substitute a cheaper and more easy and expeditious method 7. ' ''^ 
of foreclosure, instead of the dilatory and expensive mode of 
proceeding by a bill in chancery for that purpose. By thus 
facilitating the foreclosure, the means of enforcing a repayment 
of the loan is rendered simple and easy, and lending on mort- 
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NEW- YORK, gage is encouraged. Such appears, also, to be the object of the 

^^^^^^ij^ statute of 7 Geo. II. ch. 20., which became necessary, as PotoeU\ 

Jacksoh states, as the method of redemption by bill in equity was found 

j^^^* dilatory,expensive, and inconvenient, not only to the mortgagee, 

PoweU on '^"^ ®'*^ ^^ ^^^ mortgagor. If such was the object of the legis- 

Mortg, :223. lature, if tlie statute mode of foreclosure was intended as a 
substitute to a suit and decree in chancery, then a sale under 
the statute ought no more to be questioned, than a decree of the 
Court of Chancery. Tiiis Court would have the same power to 
examine into the merits of a final decree of the Court of Chan- 

(^ 440 ] eery, as to revise or set aside ^'a sale under the statute. If the 
sale IS to be reviewed any where, it must be in a Court of equity ; 
and there the party must appearand plead the usury, or he cannot 
take advantage of it. Here the mortgagor does not appear and 
make the objection, but suffers the mortgagee to proceed to a sale, 
and in case the property sells for more than the amount due on 
the mortgage, to pay over the surplus to the mortgagor, and the 

f>urchaser to bring his ejectment and recover possession of the 
and, and then, to defeat him, sets up usury in the original 
contract. This is permitting a party to derive benefit from his 
own laches. Whether, therefore, the sale is considered in the 
light of a decree of foreclosure in equity, or as a judgment in a 
Court of record, it is conclusive, and cannot be reviewed by this 
Court. It is a proceeding authorized by the statute, over which 
this Court has no control. It has no jurisdiction, or supervisory 
power in the case, either at common law or by statute. 

Admitting there was usury in the original contract, the power 
of the mortgage is spent, the nature of the thing is changed. 
Suppose a suit to be brought on the bond accompanying the 
mortgage, and a judgment recovered by default, and an execution 
issued on the judgment, under which the mortgaged premises 
are taken and sold ; in an action of ejectment brought by the 
purchaser, to recover possession of the land, would the de- 
fendant be permitted to set up usury in the original bond, and 
X Cutftbert v. to defeat the plaintiff on that ground }% The Court will not 
««»f 390. ^*"" Permit a party who sleeps on his rights, afterwards to take ad- 
vantage of a ground of defence which he might have pleaded, 
in order to vacate the judgment. If the bond were altogether 
usurious, and the party had suffered a judgment against him by 
default on the bond, a Court of chancery would not afford him 
j Lansing v. relief agaiust the judgment.^ It is true, that this Court, in the 
ct^kep!^^!^ ^^^ ^^ judgment bonds, exercises a power, which they do not 
51. claim over regular judgments obtained by due course of law. 

But even in case of a judgment entered up on a warrant of 
attorney, the defendant cannot plead to a scire facias on such 
judgment, that the bond and warrant were given for a usurious 
ACro.Eiu.588. Consideration ;|| a judgment not being a contract or assurance 
* ^*^^" within the statute.lT If such a judgment is set aside by the Court 
^ <)3,^,9^ f<>r usury, it is then open, and the party may plead the usury. 
But while the judgment remains, its validity cannot be questioned 
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A •usurious mortgage is like any other usurious contract^ and new- York, 
the law, as respects a judgment, equally applies to it. October, isn. 

If this statute foreclosure is not to have the same effect as '"*j][^i^^^ir^ 
a decree of foreclosure in equity ; or if it is not similar to a _ v. 
judgment in a Court of law, what is its character, or what is to 
be its operation ? The legislature did not intend so nugatory 
a thing, as to direct a mode of procedure that was to have no 
legal force and operation. The Court of Chancery is not de- 
prived of its Jurisdiction, but if the mortgt^or files his bill to 
redeem, the foreclosure by statute is a sufficient answer. If 
the equity of redemption, so important and inherent a right, 
can be forever barred by such a foreclosure, how much more 
ought the party to be precluded from setting up such a defence 
as usury ! 

Again, in equity, a decree of foreclosure will not be opened 
in favor of a mere volunteer, for a mortgagee is a purchaser, 
and has equal equity with a volunteer, and an absolute estate 
in law, by the foreclosure.f The plaintiff here was a mere j Powell m 
volunteer ; he purchased, knowing of the usury, and with the ^^'^' ^^^ 
very intention to defeat the mortgage. The amount of the 
mortg^e may have been part of the consideration, and the * 

plaintiff calculated to defeat the mortgage, by making the 
mortgagor a witness. 

Again, in the case of b, fine levied, and the foot recorded, it 
can never be inquired into. There can be no averment against 
the record. J In Lloyd v. Say and Seahy^ it was held, that j^^ss^^^^ 
the^ne would not be inquired into in a collateral way, or be ^\Bro,rD) 
invalidated in an action of ejectment; but if there was an error S^^J*!*-,*^ 
or irregularity, it must be vacated or reversed in a legal mode. p. c. 73 "*' 

Van Ness, J., delivered th^ opinion of the Court. In the 
case of Jackson, ex dem. Barthtt, v. Henry, (10 Johns. Rep, 
185.) it was decided, that a bona fide purchaser, without notice, 
under a sale duly made, pursuant to the statute, by virtue of a 
power contained in a mortgage, is not affected by usury in the 
original debt for which the bond and mortgage were given 
The Court there considered such a sale as equivalent to a fore- 
closure and sale under a decree of a Court of equity, and that 
it could not be defeated, to the prejudice of a bona fide pur- 
chaser, on the ground of usury. That case was likened to the 
case of a contract originally usurious between the parties, and 
which has been subsequently changed by a new contract 
founded on *it, with a third person, who had no notice of the [ • 442 ] 
usury ; in which case, such new contract could not be impeached 
for the usury which infected the original transaction ; and also 
to the case of an innocent purchaser for a valuable considera- 
tion, whose title is valid, notwithstanding he may have bought 
from one who had obtained his title fraudulently. There are 
some expressions, it is true, in the opinion delivered in the case 
referred to« which seem to countenance the idea, that after a 
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NEW -YORK, statute foreclosure of a mortgage, usury could not, in any case, 
^^^^^^^f^J^ be alleged to defeat a purchase under it ; but that is not the 
Jacksoit principle upon which the decision proceeds. The general 
J. ^' principle, that a derivative title is not better than that from 

which it is derived, is specifically recognized ; but the fact, 
that Henry was a purchaser without notice of the usury, was 
considered as excepting such a purchase from the operation of 
that principle. Much stress, in the case, was justly laid upon 
the circumstance of the mortgagor's standing by, and permit- 
ting the sale to take place, and an innocent party to purchase, 
who thereby acquired a preferable claim, in equity, to protec- 
tion. None of these considerations apply to the case before us. 
The purchaser here was a party to the corrupt agreement 
upon which the mortgage was given, and bought, with his 
eyes open, a disputed title ; he has no superior equity, but 
stands even in a less favored situation than a bona fide holder 
of usurious negotiable paper, who, it is well settled, cannot re- 
cover upon it. The mortgage here forms a part of the defend- 
ant's title ; and he, being fully apprized that the mortgage was 
void in law, stands in no better situation than if no foreclosure 
had taken place. He is not in as good a situation as a bona 
fide assignee of a usurious mortgage, as to whom there is nc 
question that the mortgage would be void. 

Whether, in the case put in the argument, a purchaser under 
a judgment, recovered upon a usurious debt with notice of the 
usury, would acquire a valid title or not, is a point not now 
presented for decision. Most probably he would; but there 
is a palpable distinction between that case and this. When 
a cause of action has once passed in rem judicataniy the defend- 
ant and every other person is, forever afterwards, precluded 
from availing himself of any pre-existing matter, which might 
have been insisted upon in bar of the recovery. The original 
debt ceases to have a legal existence, being merged in the 
[ * 443 ] ^judgment ; and the title of a purchaser under it, is derived 
from the judgment, independent of the debt. The purchaser, 
in such a case, is not obliged to trace his title further than to 
the judgment itself, which is conclusive evidence of the exist- 
ence and legality of the debt upon which it is founded. But 
where the mortgage, and the power to sell, form the foundation 
of the purchaser's title, as they do in this instance, if these are 
void, so is the title derived under them, except in the case of 
an innocent purchaser for a valuable consideration. For his 
protection, upon principles of public policy, the law benignly 
interposes ; but this protection is not, and ought not to be ex 
tended any further, as long as the statute against usury con 
tinues to be in force. 

Although a foreclosure under the statute is substantially 
equivalent to a foreclosure in equity, yet it is so only when a sale 
has been made to a bona fide purchaser. The 5th section of 
the statute, which declares the effect of such a sale, is in these 
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words : " that no sale of any lands made, or to be made, in due NEW- york. 
form of law, by any mortgagee or others thereunto authorized, ^J^iobef\^^im 
by special power for that purpose, from any person entitled to pottkk 
the equity of redemption, shall be defeated to the prejudice of s^^th 
any bona fide purchaser thereof in favor of, or for the benefit 
of, any persons claiming such equity of redemption." Now, 
the defendant in this case is not a boiia fide purchaser, inas- 
much as the mortgage was given upon a corrupt and illegal 
contract, to which he was a party. A foreclosure of a mort- 
gage under the statute is not founded upon any judgment or 
decree of any Court. It is the mere act of the mortgagee, who 
cannot make that good and effectual, by a sale, which was un- 
lawful and void in its inception. We are, accordingly, of 
opinion, that the plaintiff is entitled to judgment. 

Judgment for the plaintiif 



*PoTTER against Smith. L * ^^^ 1 

' THE defendant in error recovered a judgment in a justice's A jadgmeoiof 
Court, against the plaintiff in error ; and the plaintiff having ^u'lfofbeT. 
brought a certiorariy and assigned errors, the defendant pleaded yereed, where 
to the assignment of errors, two pleas : 1 . That after judgment lbo*^^'r"v>mrt 
was rendered in the Court below, it was agreed between the was brought 
parties, that the defendant should, and he did, release and dis- p^r^J©'**' ^^% 
charge from execution certain goods and chattels of the plain- throwing costs 
tiff, which had been taken under several executions issued out ^^ In^rror^a) 
of a justice's Court, in pursuance of the above-mentioned Where to an 
judgment, and two others against the plaintiff, in favor of the de- ^ofs on*a cer- 
fendant in error, and acquit and discharge him of one half of tlie tiorari, the cic- 
costs accrued on the said judgments and executions ; and, also, ^n aecord^sub- 
purchase of the plaintiff a certain pair of horses for the sum sequent to the 
of 150 dollars ; and that in consideration thereof, and that the Judglncnt, wUh 
damages for which the said judgments were rendered, were saiisfaciion of 
justly due, it was further agreed between the parties, that so i„d cosw?^o 
much of the said sum of 150 dollars as would be sufficient to ^'Wch plea the 
satisfy the damages and one half of all the costs, should be ap- Semurred/^'^lt 
plied in payment of the executions ; and in consideration as w»« held that 
aforesaid, it was further agreed between the parties, that the in^errorVas en. 
plaintiff should, and he then and there did, acquit and discharge ^^^^ ««> ju^r- 
the defendant in error from all errors in the said proceedings, demurrer" for 
or in rendering the said judgment. il|*^'''»^^*hll 

2. That the plaintiff, in consideration that the defendant in revereed^ he 
error had acquitted and discharged him from one half the costs could not recov- 
on the said three judgments and executions, acquitted and dis- he h») paTa 

in aatisfaction» 
and, therefore, his onlv object could be, to subject the defendant in error to the costs of the certiorari 
Whether accord ancl satisfaction can be pleaded in bar of a writ of error 7 Quccre. (b) 

(a) Vide Cody v. Fairchild, 18 Johw. Rep. 129. 
(h) Vide Clowes v. Dickenson, 8 Cow. Rep. 328. DyeU v. Pendleton, Id. 325. 

Vor-. XIV. 47 369 
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NEW-YORK, charged to the defendant all errors in the said proceedings, or 
October, 1817. \^ rendering the said judgment. 

^*^^^^^^^ To these pleas thdk-e was a general demurrer, and joinder in 
V. demurrer. 

Smith. 

H. JR. Storrs, in support of tlie demurrer, contended, that 
the plea was bad, 1. Because it did not set forth a sufficient 
tv«i ^ii<- release of the errors ;t and, 2. Because an accord and satis&c- 
ford, \ijJmB. tion is no bar of a writ of error. 

[ * 445 ] *Talcoty contra, insisted, that the plea was good, as a plea of 

1 1 Da^s Rep, accord and satisfaction. In Pixlee v. SalmonJ[, the Supreme 
^^- Court of Errors in Connecticut, decided that accord and satis- 

faction might be pleaded in bar to a writ of error. The object 
of the certiorari is merely to obtain costs, for if the judgment is 
reversed, the plaintiff in error cannot recover back the money 
he has paid with full knowledge of the law and the fact. An 
action merely for costs, ought not to be sustained. In Monell 
j t Jofuu. Rep. V. Wetter,^ the Court said that they would not reverse or affirm 
%Jj^l^ li a judgment, because the justice had omitted to award costs, 
Johm. Rep, St, ou a nonsuit. 

Storrsj in reply, said, that the Court were bound to give judg- 
ment on the demurrer, according to law, though the law may 
be only to give the party costs. 

Per Curiam. The facts stated in the plea, show that the 
judgment in the Court below has been voluntarily satisfied, ex- 
cept one half of the costs, which were agreed to be given up 
to the plaintiff in error, in consideration of his agreement to 
waive any error in the rendering of judgment. It is true that 
the agreement alleged to have been entered into between the 
parties, is not pleaded as a release; and it is doubtful, at least 
whether an accord and satisfaction can be pleaded in bar of a 
writ of error, notwithstanding the case of Pixlee v. Salmon. 

But the Court have decided, that when a certiorari is brought 
merely for the purpose of throwing a bill of costs on the de- 
fendant, we would neither affirm nor reverse the judgment. 
{Monell V. Weller, 2 Johns. Rep.S.) In that case, the justice 
improperly nonsuited the plaintiff below, but no costs were 
awarded, and we thought that we ought not to interfere, because 
we could not restore the party to the state he was in when, the 
nonsuit was granted. Such is the case here. If the judgment 
is reversed, the plaintiff in error cannot recover back the money 
he has paid ; and the only object he can have in view, is to 
subject the defendant to the costs of the certiorari. The 
agreement between the parties is, no doubt, a good accord and 
satisfaction. We are of opinion that the defendant is entitled 
to judgment on the demurrer. 

Judgment for the defendant. 
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NEW-YORK, 

October, 1817. 

*Rt)ggl£S and Hooker against Sherman, administrator ruoolks 



of Hi 



V. 



OWARD. Sher'mai.. 

THIS was an action of assumpsit. The cause was origmally Where there 
commenced in the Court of Common Pleas of Dutchess county^ ?^^ u^'de'^°" 
and the bill of exceptions taken at the trial in the Court below, of a testator or 
was removed into this Court by writ of error. A venire facias »n*«i»5f • ^^ 

1 ■• 11 Xi.^ I •'.• on® who com- 

ae novo bemg awarded out of this Court, the cause was tried menccs an ac- 
before Mr. J. Yates, at the Dutchess circuit, in September, 1816. Jj^^Jf *J ^V ad'- 
The plaintiffs declared for services rendered to the defendant's nfinisiraior ' » 
intestate, as his attorneys. The defendant pleaded several orit'*'®^/**8a^uI 
debts of the intestate, by specialty, due the defendant and faction, which 
others, amounting to about 900 dollars, and a debt, by simple cannot^'^iLl-eat 
contract, due to the defendant, of 100 dollars, and that he had by a voluntary 
fully administered, except goods and chattels of small value ; Crh^'J'*"f^i,or' 
to wit, of the value of one dollar, &c. The plaintiffs replied, (a) 
that the defendant had goods and chattels beyond the assets creditor? *"^ 
confessed, and more than sufficient to satisfy the debts men- mence actions, 
tioned in the plea, wherewith he could have satisfied the plain- ^*** , execyior 

^•rp t t t * 1 * or adroiDwtralor 

tiffs, and tendered an issue to the country. may give a* 

At the trial, evidence was given on the part of the plaintiffs, JIIl'^T^* co!i° 
to show the sufficiency of the assets, which was opposed by fe&smg a juH^I 
testimony on the part of the defendant. James Graniy a wit- "Jj||,^ ^J*^ *"*"» 
ness for the defendant, testified, that he was executor of Rich* plead in bar of 
ard Howard, sen., the father of the defendant's intestate, and {J| oiher°" ^^ 
that the defendant, as administrator, had often applied to him But he can- 
for the payment of an obligation of about 2000 dollars, from J^'^^'of^^such 
the defendant to R. Howard^ sen., which the witness had always judgment in any 
refused, and that the defendant commenced a suit thereon by pieadm **!?" 
against the witness, which was pending. The witness, on being If anexecutor 
cross-examined, testified, that his ground for resisting it was, ci!lf^!I2»'*^*'°a 
that JR. Howard was a very old man, and some time before his judgment, or 
death was not competent to do business, and also tiiat the wit- JJjJJi'bydcfauii 
ness had a set-off; but ''^being informed of the date of the ob- r * 4^-^ 1 
ligation, the witness admitted that his testator might, at that be is estopped 

from denyin^r 
assets, to the extent of that judgment, as far as regards the plaintiff therein. ,(^) 

But it is no estoppel in an action by another plaintifi. 

A. commences an action against an administrator ; then B. commences an action, and the defendant con- 
fesses judgment to B. ; in the action at the suit of A., he pleads outstanding debts of a higher degree, and 
m debt to himself of equal degree, but does not plead the judgment recovered by B.; held, that thedefeml- 
ant, not having pleaded B.*t judgment, cannot avail himself of it as a defence, but that it is not an admis- 
sion of assets, so as to entitle A. to judg^nent on the plea of vleru tidminittratnt, and that the defendant 
might, Dotwithsiandlne, take advantage, m his defence, of the oebts which he had pleaded. 

Such judgment, although not an estoppel in the suit by A., is, it seems, evidence of assets to be left to 

It seems that the neglect of the executor or administrator, to file an inventor)*, is also a circumstance of 
some weight to charee him with assets. 

An outstanding debt due the testator or intestate, is not assets in the hands of his executor or administrator, 
where there has not been gross negligence, or collusive, fraudulent, and unreasonable delay in collect- 
ing it (c) 

a) Vide Pifmev v. Admimttratort of Johnson, 8 WendeWt Rep. 500. 

b) 77ie peopU v. The Judget o/Ene, 4 Cawen, 445. 
e) Marvin v. Stone, 2 Coiocii,'7RI. 
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NEW -YORK, time, have been competent to give it. The witness had on 
October, 1817. fi^nd as executof 1,200 dollars. It appeared the defendant 
RuGQLu w^ not entitled to cfiarge more than the sum of 719 dollars 
V' .65 cents, to the estate, lor money expended by him, and that 
BKRMAjr. j^^ j^^j received the sum of 1179 dollars 12 cents; this, with 
the addition of the assets in the hands of Granty his &ther*s 
executor, would amount to above 2300 dollars. The demand 
of the plaintiffs was 106 dollars and 81 cents. It was proved 
on the part of the plaintiff's, that the defendant had never filed 
an inventory, and they gave in evidence a judgment in the 
Court of Common Pleas of Dutchess county, against the de 
fendant, as administrator, in favor of one Sievensy on a simple 
contract debt due from tlie intestate. The capias in that suit 
was issued a few days after the present action was commenced, 
and the defendant gave a cognovit therein, by which he con 
fessed damages to the amount of 110 dollars, for which sum, 
with costs, judgment was entered against him, in Jii/y, 1815. 

A verdict was taken for the plaintiffs, subject to the opinion 
of the Court, on a case containing the above facts. 

P. Ruggles, for the plaintiffs. If a person administers with- 
out making any inventory of the intestate's effects, the law sup- 
poses him to have assets for the payment of all the debts and 
t ToiUr't /,. of legacies, unless he repels that presumption.f So, if in his in- 
Bu^J^LL, ventory the administrator does not distinguish between sperate 
S65^. 8winb, and desperate debts, he will be charged with the whole as assets j 

\p 'kl E d. *"^ ^ P^^ ^^ ^^^ proof, if any of them were desperate.J And 
346,7375*) Note &H sp^rate debts are assets, unless he prove a demand and re- 
p\«^42 ^' ^^^'^ ^"^ ^^^^ Court, in Piatt v. Robin and another, ad- 
& Sheiiy't case, niiuistrators of Sm%th,\\ held, that on the plea of plene adminis 

1 Saik. 296. ' travit, the ontis probandi lies on the defendant. Again, pay 
Ire'^l^jSrf' ™®"t ^f interest on a legacy, by an executor, has been held to 
333* Note. (7.) be sufficient proof of assets.lT It is laid down by Sivinbur7f,f\ 
^^i E Dir ^^^ admitted to be law,JJ that if an executor enters on the 
142. \^Ves.i&. goods of the testator and makes no inventory, he will be liable 

2 V(P#. 194. for all the legacies. So Shepherd^^ says, until an inventory 
^^♦f*2ac^ '* made, it is presumed that the executor has assets to pay all 
Exrs. ' and men, and he cannot deduct his own debt first, and bar other 
Adms,{E.) 13. men by plea. 

[ * 448 ] *Again, after confessing the judgment in favor of Stevens, the 

TMchs iS' <l^f®n3ant should have pleaded it, and no assets ultra. By not 
(477.) ' doingso, he admits assets, and is estopped. II II So, if an executor 

n B 1 8aik. 310. pays legacies before debts, it is a devastavit. liV 

3 TVmi Rtp. 

^'t k» ^w •'• Tf^J^^odge, contra. The question is, whether the defend 
(479.) ant had assets^ at the time of plea pleaded, or not. Under a 

irir Bac. Abr, plea of plene administravit, the defendant may give in evidence 
a!.l^S!*^' ^* all previous payments. If the plaintiff* elects to take issue on 
the plea of assets, he can only take judgment for assets in futuroy 
after debts of a higher grade pleaded, are paid.- 

The neglect to file an inventory merelv affords a presumption 
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of assets, which may be repelled by proof. It is only prima new- YORK, 
facie evidence against the administrator. ^^i^^^^[^-!^* 

The case of Rock v. Leighion^ as reported by Lord Raymond;\ rogolxs 
explains the meaning of the fourth position in the report of the g„,Ru^^ 
same case in Salkeld^ and the case is commented on by BuUer, w Ld Rjt 
J., who gives a report of it from a MS. of Lord Holt^ in Erving 589. ^^ 

V. Peters. X The report in Salkeld is no authority for that case, 1 3 Term Rep. 
when we have the report of Lord Holt himself. The principle ^' ^^' 
is, that if the administrator suffers judgment to go, by default, 
against him, he admits assets, to the amount of that judgment, 
as between him and the plaintiff. To that extent he is es- 
topped, and no further ; it is no estoppel in other suits brought 
by other persons. 

Van Ness, J., delivered the opinion of the Court. The 
principal question in this cause is, whether the confession of 
the judgment to Stevens concludes the defendant, on the ques* 
tion of assets. This suit was commenced before that of 
Stevens; and if there were no other debts against the estate of 
the intestate, than those of the plaintiff and Stevensy there is 
no doubt but thai the plaintiffs would be entitled to satisfaction 
of their demand. By commencing this suit before Stevens^ the 
plaintiffs acquired a right to priority of satisfaction over him, 
the debts being of the same degree ; for although an executor 
has a right to prefer one creditor to another of the same degree, 
yet this right is restrained and controlled by the commence- 
ment of an action against him ; and he is not, in that case, 
warranted in making a voluntary payment of such other debt, 
tc defeat *the party of his remedy. When two creditors, in [ * ^^^ J 
equal degree, both commence actions, he who recovers judg- 
ment first, is to be satisfied first; and even in the last men- 
tioned case, the right to give a preference still exists, for the ex- 
ecutor may confess a judgment to the one, and plead such judg- 
ment in bar to the action of the other ; bul he is bound to 
plead it, and if he omits to do so, he cannot take advantage of 
it in any other way. In this case, then, if there were no other 
debts, the plaintiff would not be devested of his prior right to 
satisfaction, for the defendant has omitted to plead the judg- 
ment confessed to Stevensy and that he had no assets ultra. 
This doctrine will be found in the case o[ RocJcv. Leightony (1 
Salk. 310. S. C. 1 Lord Raym. 589.) Probably the best re- 
port of t^is case is by Lord Holt himself, which will be found 
in Erving v. Petersy (3 Term Rep. 689.) in the opinion of Mr. 
Justice Bullery who read a note of it from Lord Holies manu- 
script. That case, and the case of Piatt v. TAe Administrators 
of Smithy in this Court, (1 Johns. Cas. 276.) as well as others, 
also show, what is very well settled and known, that if a judg- 
ment is recovered against an executor, by de&ult, on confes- 
sion, such judgment is an admission of assets to the amount of 
the sum recovered ; and that in a suit upon it, suggesting a 
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NEW-YORK, devastavit^ the production of the record of such judinDent would 
'^^^^:^;^ be conclusive of that fact. 
RuoGLu But, in this case, it is attempted to push this principle much 

SuxRHAH. f^^^^^^'j 1^ i^ s^i<l ^hat, notwithstanding the defendant has 
pleaded j9/ene administravit, yet, that the confession of the judg- 
ment to StevetUy is an estoppel, not only as between the defend- 
ant and Stevens, but also as between the parties to this suit. 
This is a doctrine not to be found in any of the cases that have 
been cited ; and, as I apprehend, is not well founded. The de- 
fendant here has pleaded outstanding specialties, and a debt 
due to himself, sufficient to exhaust all the assets that have ever 
come to his hands. The replication puts the latter fact only in 
issue, thereby admitting the debt as pleaded ; and upon this is- 
sue, the parties proceeded to trial. The defendant, upon the 
trial, (as may be assumed for the purpose of discussing this point,) 
proved that he had no assets beyond the debts specified in his 
plea ; now it seems to me the necessary consequence would be, 
that the defendant is entitled to judgment. The confession of 
the judgment by the defendant to Stevens, is conclusive as be- 
[ * 450 ] tween *them, that the assets were sufficient to discharge it ; but 
these plaintiffs were neither parties nor privies to that judgment, 
and it does not, therefore, estop the defendant from showing the 
truth of the fact in this suit. On the question put in issue by 
the pleadings, it may well be, that the confession of the judg* 
ment to Stevens, might properly have been submitted to the 
jury, as a strong, though not a conclusive, circumstance, to 
show that the defendant had assets, over and above the debt 
specified in his plea, sufficient to satisfy the demand due to the 
plaintiffs. Valeat quantum valere potest. 

It appears to me, that the case of Rock v. Leighton, so much 
relied upon in behalf of the plaintiffs, has been altogether mis- 
apprehended. There, two suits had been brought against the 
administratrix, one by her brother, Pyke, and the otlier by 
Pugh. In the firsf , Fyke recovered judgment against her, by 
nil dicit, and in the other she let judgment go by default ; and 
a material fact stated is, that the whole amount of assets was 
279/., not sufficient to pay the first judgment. Upon this 
state of facts, the Court decided, that by letting judgment go by 
default in the one case, when she might have pleaded the judg- 
ment in the other, with riens inter mains ultra to satisfy it, which 
would have been a good bar, she tacitly admitted, that she had 
assets ultra, and was, therefore, concluded by such her admis- 
sion. And Lord Holt (I quote firom BuUer^s opinion in Erving 
V. Peters) says, ** So the plaintiff (the administratrix) might 
have pleaded the judgment at her brother's suit ; that would 
have defended the assets that she had, against the action brought 
by Pt^A ; but she, having admitted the assets she had to be 
liable to the action by Pugh, by letting judgment go by nihil 
dicit, is in the same condition as if there had been no judgment 
against her at her brother's suit." The decision in that case 
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is simply this, that as there were assets proved to the amount new-york, 
of 279/., and but two debts against the estate, for which two ^'^*°^'' *^*'7- 
suits were pending at the same time, and in which both the Rugoleb 
plaintiffs obtained judgment ; that the administratrix was liable v- 

to pay both on the ground of her omitting to plead the judg- nEBMAN. 
ment first obtained by nil dicit^ and suffering a judgment to go 
against her by default in the last, which was an admission of 
assets, by estoppel, sufficient to satisfy both. The administra- 
trix was held to be liable, not because she had suffered judg- 
ment by *nil dicit, in the suit against her in favor o( Pyke, but [ * 451 ] 
because she had dot pleaded that judgment in bar, and thus 
made out a complete plene administravit ; and because in the 
suit in favor of Pugh, the judgment by defkult was an estoppel, 
and concluded her from showing the truth of the fact ; namely, 
that the judgment in favor of ryTce was sufficient to exhaust 
the whole of the assets. This case then proves, that the ad- 
ministratrix might have pleaded plene administravit ^ and that 
her suffering judgment by nil dicit, at the suit of Pyke^ formed 
no part of the ground upon which the decision was founded ; 
but, on the contrary, that she was in the same condition, as if 
there had been no such judgment against her. 

Let us now see how these principles affect this case. Here 
was a judgment in favor of Stevens^ which the defendant might 
have pleaded, if he pleased, and was bound to plead it, had it 
been necessary to show that he had fully administered. Instead 
of suffering judgment to go by default, (as in the case of Rock 
V. Leighton,) which would have concluded him, the defendant 
pleads a special plea of plene administravit, upon which the 
plaintiffs took issue, and on the trial, the defendant proved, that, 
independently of the judgment in fkvor of Stevens, there were 
other debts, (that is to say, the debts specified in his plea,) en- 
titled to priority of satisfaction, exceeding the whole amount of 
the assets. The plaintiff says he has no right to show this, 
because he is estopped by confessing judgment to Stevens. 
This is incorrect, because it has already been shown, by the 
case relied upon by the plaintiffs, that that judgment is no es- 
toppel as to any other persons, than the parties to it ; and be- 
cause the same case proves, that if the amount of the judgment 
in favor of Stevens had been sufficient to exhaust the assets 
in the hands of the defendant, so far is it from being conclusive 
against him, he might have pleaded it in bar to this very action. 
It would be most unjust, then, that because an executor has 
confessed a judgment in one case, by which he has made him- 
self liable to pay a debt out of his own estate, that he should, 
therefore, be precluded from showing that, independently of 
the judgment so confessed, he has faithfully applied all the 
effects which came to his hands to the discharge of other debts 
due from his testator. I think,therefore, that, upon this ground, 
the plaintiffs have no right to recover. 
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NEW -YORK, ^Thc Other points that have been made by the plain tiff are of 

^^^^^^hj^ minor importance, and equally untenable. 
Caswell I^^ the demands in favor of the intestate against Grants the 

g V- ^ executor of Richard Howard the elder, are to be considered 

Manufac.Co. assets in the hands of the defendant, he has failed to make out 
his defence ; that this debt has ever been received, is not pre- 
tended, and tlicre is no reason to believe that it might have 
been collected by barely demanding it, or that there has been 
wilful or gross negligence, or carelessness, on the part of the 
defendant, by which the collection of it has been collusively, 
fraudulently, or unreasonably delayed. I perceive no ground, 
therefore, on which to decide that these demands are to be con- 
sidered as assets in the hands of the defendant. GranVs tes- 
timony discloses the actual state of them ; there is no good rea- 
son for imputing negligence to the executor, in not having done 
more than he has done to enforce the payment of them. Wheth- 
er they are at all recoverable, cannot now be certainly deter- 
mined. If these demands are laid out of the case, then the 
defendant has abundantly established his plea, after making all 
deductions contended for by the plaintiffs, and giving them the 
benefit of all the unfavorable inferences to be made against the 
defendant, from his neglect to file an inventory, upon which, 
however, much greater stress has been laid, in this particular 
case, than the facts and circumstances will warrant. We are 
of opinion, accordingly, that the defendant is entitled to judg- 
ment. 

Judgment for the defendant. 



[♦453] *Casv«^ell against The Black River Cotton and 

Woollen Manufacturing Company. 

An agreement THIS was an action of assumpsit, brought to recover back 
^in^Jamta^, moncy paid by the plaintiff to the defendants, on an agreement 
W17, for the for the Sale and conveyance of land by the latter to the former, 
veyanoeonand] 'I'he cause was tried before his honor the chief justice, at the 
a part of the Jefferson circuit, in June. 1817. 

consideration to **' 

be paid on the * ^ 

1st of March ensuing, and the residue to be secured by mortgage, at which time the vendor was to execute 
a conveyance. The land was at that time encumbered by a mortgage, of which the vendee had notice. 
The vendee went into possession of the land, removed a nursery and some buildings from it, and made sev- 
eral payments on account of the principal and interest of the porcha.^e money, but the execution of the deed 
and mortgage was postponed by mutual consent. In 1817, tne land not having been sold under the prior 
mortgage, tne vendee brought an action, to recover back the money paid on account of the agreement. 
HdOf tnat after such a lapse of time, and acts of ownership and payments made with notice of the encum- 
brance, the vendee could not rescind the contract, especially as he could not put the vendor in statu quo; 
but that if he did intend to rescind it, because the vendor could not make a good title, he ought to have ex- 
pressed his determtnaiion at the time when the first paymeAt became due ; and that his remedy was in equi- 
ty and not at law. (a) 

If, however, the land had been actually sold under the prior encumbrance, before the commencement of 
the suit, so that the vendor could not give a title, it seems that the action would have lain. 

(a) Vide Wood v. Edtrardt, 19 Johns. Rep. 205. Supra, EUis v. Hoskins, 3C3. Fuller \\ IIiMai^, 
S Cogven, 13. 
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The defendants, by an agreement dated the 19th January^ new -YORK, 
1814, executed by their authorized agent, agreed to sell and Onoher, lan 
convey by good deed, to the plaintifli*, certain premises in Wa- ^"casweTl^ 
tertotan, in the county of Jefferson, containing fifty acres, with v. 

the buildings thereon ; the deed to be given when the first pay- manuI-ac'.^Co 
ment was made, and the remainder to be secured by mortgage. 
The whole of the- purchase money was to be 3,600 dollars ; of 
which 1,200 dollars were to be paid on the 1st of March next 
after the date of the agreement; 1,200 dollars in three years 
from the said 1st of March, and 1,200 dollars in three years 
thereafter, with interest on the whole, payable annually on the 
1st of March. On the agreement, receipts were endorsed, of 
the payment of 1,200 dollars, on the Ist of March, 1814; of 
two payments of interest due on the 1st March, 1815 ai)d 1816, 
and of 500 dollars, paid on the 3d March, 1817. The first pay- 
ment, however, was not made on the day when it became due, 
but was postponed by the consent of the parties. 

The premises were part of a larger tract, purchased by the 
defendants of one Foster, who had purchased the same of Jetviit, 
and given him a mortgage on the property ; and default having 
been made in the payment, Jem^^ had, on the 10th May, 1817, 
advertised the mortgaged premises, under the power in the 
mortgage, for sale, on the 15th November. The plaintiff, at the 
time of making the agreement for the purchase, had notice of 
this encumbrance. The plaintiff took possession of the prem- 
ises, and was in possession at the time of the trial. In the spring 
of 1816, he removed a nursery and some buildings from the 
*land ; and in the spring of 1817, the defendants caused it to [ • 4541 
be surveyed at the request of the plaintiff, who then proposed 
to receive a deed, and secure the residue of the purchase money, 
by a mortgage on property in Oneida county. The survey of 
the land and the execution of the deed and mortgage, pursuant 
to the agreement, had been postponed from time to time, since 
the first payment was made, by mutual consent. On the 1 6th 
ilfay, 1817, a few days after the survey, a deed, duly executed 
by the defendants, was tendered to the plaintiff, on their behalf, 
and a demand made of the money due and the mortgage ; but the 
plaintiff refused to accept the deed. The suit was commenced 
in Jane, 1817, and such proceedings had, by consent, that it was 
brought to trial at the Jefferson circuit, in June last. 

A verdict was taken for the plaintiff, by consent, subject to 
the opinion of the Court, on a case which contained a stipula- 
tion, that if the plaintiff was not entitled to recover, judgment 
should be rendered for the defendants, for the balance due on 
the agreement, being 895 dollars and 24 cents. 

Starrs, for the plaintiff. There is no diflficulty as to the con- 
struction of the contract in this case. The only question is, 
whether the plaintiff is not entitled to recover back the money 
he has paid. An agreement to give a good and suflScient deed, i 
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NEW-YORK, means an operative conveyance ; one that carries with it a gocMi 
October, 1817. ^jj^ syfficient title to the lands to be conveyed. The vendee is 
Caswell ^^^ bound to accept a doubtful title.f In Jones v. Gardner, X 
V- the Court said, that a covenant to convey a title, meant the legal 

Man^^ac7co. estate in fee, free and clear of all valid claims, liens and en- 
cumbrances whatsoever. In Judson v. fVass,^ which is a case 
(son, 2 Johns, i^ poiut, the vcry question was decided. It is there laid down. 
Rep. 695. 615. that if the vendee has paid part of the consideration money, ao- 
UOJohns.R^p, cording to the contract, and the vendor is unable to convey a 
^uJoitns.Rep, good title, pursuaut to the agreement, the vendee may disaffirm 
^25. the contract, and recover back the money he has paid. No 

matter whether the plaintiff knew of the mortgage or not. Flan 
Ness, J., in delivering the opinion of the Court in that case, says, 
the giving the note, deed, bond and mortgage, were all to be 
simultaneous acts ; but even if it were otherwise, as the plaintiff 
was not in a situation to convey a title, according to the terms 
of sale, the defendant was not bound to carry into effect the 
9Johfu, Rep. stipulations on his part. So, in Greenby v. Cheevers,\\ it was 
^- admitted by the Court to be clear law, that if the defendant had 

[ * 455 ] *waited until the day of payment arrived, and for executing the 
deed, and the plaintiff was not in a situation to convey a good 
title, by reason of an outstanding mortgage which remained 
unsatisfied, the defendant would have a right to consider the 
contract as at an end and rescinded. The same doctrine was 
T i« Johns, again laid down, in Tucker v. fVoods,^ ^nd the case of Judson 
Rep. 190. V. fVass was referred to as establishing the principle for which 
we contend. [Here he was stopped by the Court.] 

Van Burcn, (attorney-general,) contra. The plaintiff, to 
entitle himself to recover in this action, must show either a 
breach of contract by the defendant, or fraud. In Van Ept 
tt 11 John*. V. The Ct)/7?orariono/'*&Acyicc^tfdy,tf where the covenant was to 
Rtp. 436. 442. give a deed, the Court said, that tendering a deed, without cov- 
enant or warranty, was a sufficient performance ; for an estate 
in fee may be created, without any warranty. So in Keichum 
Xt 13 Johns. V. EvertsoriyXX where the agreement was to give a deed of the 
Rep. 359. premises on a certain day, and the defendant tendered a mere 
quit' claim deed, at the day and place specified in the agreement, 
the Court held it to be a good performance of the contract ; and 
the Court laid down the rule, that a party who has advanced 
money, and done an act in part performance, and then stops 
short, and refuses to proceed to a completion of the agreement, 
the other party being ready and willing to perform on his part, 
cannot recover back the money he has paid, or compensation 
for what he has done. An outstanding mortgage is no breach 
^1 Johns. Rep. of the Covenant of seisin.<^<^ The defendant here executed and 
"^' tendered a good deed, which was all they covenanted to do. 

n6J(^ins.Rep. In NivoTiv. Hyserott^WW itwa8decided,thataconveyanceor assur- 
^« ance is good and perfect, without warranty or personal covenant. 

• If a sale of a chattel is sought to be rescinded, on the ground 
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o\ any Jefect, the property must be returned to the vendor, new-york, 

beiore the vendee can bring his action to recover back his ^^^^^^^^ij^ 

money. Here, the plaintiff is in the possession of the land, Caswell 

and has removed a nursery and buildings. If the plaintiff re- v* 

covers back his money, how are the defendants to be compen- Manufac. Co. 

sated for the use and occupation of the property, or for the waste 

and damage committed while in the plaintiff's possession ? He 

ought first to have given up the possession of the land, and put 

the defendant in the same situation in which he stood at the time 

the contract was made. In Hunt v. iS't7fc,f which was an t5£«<,449. 

agreement for the lease of a house, the Court of King's Bench 

held, *that a contract could not be rescinded by one party, for [ * 456 ] 

the default of the other, unless both parties can be put in 

staiu quo^ as before the contract. 

Again, the plaintiff has paid the money on the contract, with 
a full knowledge of all the circumstances.^ i/U)^^T'^' 

Storrsy in reply. In Nixon v. Hyserott^ an attorney was au- /j«^. es. *"'i 
thorized to sell arid to execute conveyances and assurances in ^v- <^«*- 48. 
the law ; and the Court held that this authority was to be strictly 
pursued. 

The rule, as to returning projjerty by the vendee before bring- 
mg an action to recover back the money he has paid, applies 
only to a sale of chattels, and has no application to contracts for 
the sale of land. Suppose the defendants had filed a bill in 
equity, for a specific performance of the contract, would not that 
Court have immediately dismissed the bill ? It is a settled rule 
of that Court that a purchaser is not bound to accept a doubtful 
title, or take an estate which the Court cannot warrant to him.<S $ Sug, L, ofv. 

Van Ness, J., delivered the opinion of the Court. The deed ^^i^^\ 
in this case was to be given on the first of March^ 1814, when Ve*eyjun!&s&. 
the plaintiff was to make the first payment, and to execute his 
bond and mortgage for the balance. On that day, he paid 
twelve hundred dollars, pursuant to the contract; and he also 
discharged the interest upon the balance on the first days of 
Marchy 1815, and 1816 ; and on the third of March, 1817, when 
the second instalment had become due, he paid the further sum 
of five hundred dollars. The plaintiff also took possession of 
the property, with the consent of the vendors, soon after the 
contract was made, and has continued in possession ever since ; 
and while he was so in possession, he removed a nursery, and 
some other buildings on the premises, to another place. 

The question now is, whether, or not, under such circum- 
stances, the plaintiff is at liberty to abandon the contract, and 
can recover back his money, by this action. I think he cannot. 
In giving my opinion in this case, I confine myself to the facts 
which characterize it ; because, in this class of suits, every case 
depends so much upon its own peculiar facts and circum- 
stances, that it is unsafe to lay down any general principles. 
All the cases which have been cited in support of this action . ' 
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NEW-voRK, arc clist'.nguisl.able from ihii case. Thai of Judson v. FFass, 
Ociotw, 1SI7. ^11 Jij/ijt^^ j{(.jj^ 525.) which was very much pressed upon ue, 
Caswkll *was a suit by the vendor to recover the money for which the 
V. land had been sold, and was decided upon principles not at all 

Mandfac. Co. Applicable to this case. The purchaser there embraced the 
r * 457 1 first opportunity that was offered to disaffirm the contract. 
The plaintiff* in this case was bound to make a stand when his 
first payment fell due, and if thedefendants^were not then in a 
situation to convey to him a good title to the land, exonerated 
from the mortgage to Jewitt, and every oUier encumbrance upon 
it, he might, at that time, have put an end to the contract ; 
and if any payments had been previously made, he could have 
recovered them back. Instead of this, with full knowledge of 
the mortgage, and without demanding a conveyance, but, on the 
contrary, agreeing to postpone the execution of it, he made the 
payments, as they, from time to time, fell due, down to 1817, 
when he paid five hundred dollars more. In addition to tliis, 
he entered into possession, removed a nursery, and some build- 
ings, and treated the property in every respect as his own. 
During this period, also, he made a proposition to pay the de- 
fendants the whole consideration, by assigning to them a bond 
and mortgage. After such a series of acts in affirmance of the 
contract, I think, at law, there is an end to the privilege of 
rescinding it, and of the right to recover back the money vol- 
untarily paid upon it. 

The case of Hunt v. Silk. (5 East, 449.) is very like the 
present, and in point ; and I fully accede to the doctrine there 
laid down. The plaintiff, here, cannot put the defendants in statu 
quo, in consequence of his own acts ; and to allow him, at this 
distance of time, to say that he will not take the land, but will 
have his money back again, would be going further than any 
case has yet gone, and is neither required by sound policy, 
nor any principles of justice. If the plaintiff may now rescind 
the contract, I see no reason why he may not do it ten years 
hence, and af\er he has paid all the money, provided Jewitt 
should not, in the meantime, have foreclosed his mortgage. 
If the land had been actually sold under that mortgage before 
this suit was commenced, the case would have been materially 
different ; for then the defendants would not have been able to 
give any title at all. 

This is a proper case for a Court of equity, where perfect 
justit^e can be done to both parties, (a) Unless Jewitt has 
[ * 458 ] foreclosed ♦his mortgage, the plaintiff* has no remedy at law. 
The Court of Chancery can compel the defendants to give a 
good title, and if they are not able to do so, that Court would 
order them to refund the money they have received, deducting 
such sum for the use of the land and the deterioration of it by 
the plaintiff, if it be deteriorated by him, as would be just and 

^ (d) Vide 1 Johns. Chan. Rep. 132. 274. 357. 370. 
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reasonable. The defendants are entitled to judgment, pur- new-york. 
suant to a stipulation in the case, for the sum of 895 dollars ^^J^^^J;,^^* 
and 24 cents. Ut«lof 

Judgment for the defendants. ^ v* 



Htslop and Campbell against Clarke and others. 

THIS was an action of trespass, and was tried before his 4 ^^^f'^' 

honor the chief justice, at the Albany circuit, in Aprils 1817. cny to c.^micI 

The declaration was for takins^ certain soods and chattels of ^-^ "* *™**' 1° 

D&v ft ccrt&m 

the plaintiffs. The defendants severally pleaded the general debt doe from 
issue, and the defendant Clarke gave notice, with his plea, Jbcm»oC'vand 

,• '. , .11° • • 1 " to pay their olh- 

that the goods were seized under an execution on a judgment ercredHon, on 
which he had recovered against Wilbur fy Bamett. uSSr'^'ISeasin^ 

At the trial, the plaintins gave in evidence an assignment to their demands; 
them from Mehmcthon Bameit and Daniel Henry^ dated the Sf*'|^JJ4"^5,e^ 
first of January J 1817. This assignment recited, that on the 15th creditors should 
Septtmber, 1813, Melcmcthon Bamett, and one Simeon G. WiU JSch*discha?''° 
bur J entered into copartnership under the firm of Wilbur fy then in furiher 
Bameit; that on the 18th June, 1816, WiUmr transferred his ^V"r£T 

. , , . Tx • -a rr • • wr the debt to 

interest m the partnership to Daniel Henry, on his agreeing to c,, to pay sucu 
pay one half of the debts of the partnership, and to indemnify of ihe*asT^ ee7 
Wilbur against the same ; that on the same day Bameit fy as they bhouiJ 
Wilbur entered into partnership under the firm of Melancihon fPP**'?Vi ^T 

rk o^i»ii •• i*iii lam of tiie cred- 

Damett fy Co,, whereby they became joint owners of all the iiors of A. and 
stock in trade of WiU>ur if Bameit, and were equally liable fe^Jde^io^ the 
for the ^payment of their debts, and had continued to do busi-, r • ^^g i 
ness in partnership, until the date of the assignment; that terms of the a»- 
Bamett fy Wilbur had contracted debts to the amount of ««gnmcnt, an<i 
13,877 dollars 79 cents, which remained unpaid, and that Me- ed juc^mems^a- 
lancthon Bameit fy Co. had contracted debts to the amount of g:aiDsiihem,iov- 
5,895 dollars 32 cents, which were also unpaid ; they, therefore, on tiieirpro|x>'r- 
to satisfy their debts, assigned the goods, debts, &c., mentioned *^J?^**^ *S7i* 
in certain inventories or schedules annexed, to the plaintiffs, uiat' although 
" In trust, however, nevertheless, that the said Robert Hyslop * ^<^{|*°' "'«>' 
and William Campbell, or the survivor of .them, shall convert one of'his^c7ed- 
the property above assigned into money, and out of the pro- iiors to another. 
ceeds thereof, that they shall, in the first place, pay and satisfy an auempt^?o 
the debts mentioned and described in the said inventories, and ^®«P. ***? p^^^" 

' , eny m the pow 
eroftbedebtorsk,. 
lo enable them to give such preference at a future period, and to compel their creditors to acqiuesce n ilic 
terms offered them: and that when anyof the creditors dissented, the trust failing as to all, except C, resulted 
for the benefit of the assignors y that, therefore, the assignment, as regarded the other creditors, was void 
by the statute of frauds ; that part being void, the whole roust be voioj and that the assignment could not 
be used by C. and D. to protect the property iu their hands, against the executions of the other creditors 
nntil the trust in favor of C, had been satisfied, (a) 

Where a conveyance is good in part, and also bad in part, as a^inst the provisions of a statute, it ii 
void in toio, and no interest passes to the grantee under the part which is gooil. {b) 

(a) Ace. Atutin v. Bell, SO Johns. Rep, 442. Mackie v. Cairn$, 5 Cow. Rep. 547. And see Murray 
r. Rig^s, 2 Johns. Ch. Rep. 565. 510. 15 Johns. Rep. 571. 
(A> Maekie v. Cairns, nbi supra. 
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NEW-YORK, due to the said Robert Hyslop fy Co., amounting, in the wboIe« 
^^|^Sl^[j^.J^* to 1,925 dollars ; and this preference is given to the said Robert 
HysLor Hyslop, (if indeed it shall eventually appear to be any prefer- 
- ^' ence,) in consideration of his agreeing to take upon himself, 

and to execute the several trusts upon which the said property 
is assigned ; and after paying and satisfying the same debt due, 
as aforesaid, to the said Robert Hyslop fy Co.y this assignment 
is hereby declared to be upon the further trust, that if the said 
several creditors of Wilbur fy Barnett, and also those of Me- 
lancthon Bamett ^ Co., shall severally and respectively dis- 
charge the said Melancthon Bamett and Daniel Henry, and also 
the said Simeon G, Wilbur, of and from all joint and several 
liability to pay the said debts in the schedules mentioned, then, 
and in that case, the said trustees and the survivor of them, 
shall pay to the several creditors of both firms mentioned in 
the said schedules, the whole amount of their several and re- 
spective debts, if the proceeds of the property hereby assigned 
shall be sufficient for that purpose ; but, if not, then a sum to 
each one in proportion to the amount of his debt. But in 
case the said creditors, or any of them, shall refuse to give such 
discharge, then, and in that case, the said M. Bamett and 1>. 
Henry hereby declare, that the aforesaid trust, created as 
aforesaid, shall cease and become void, and the said trustees 
are hereby required and directed not to execute it. ' And it is 
further declared, that in case of such refusal of the aforesaid 
creditors, or any of them, to give such discharge, the said trus- 
tees shall then hold the property hereby assigned in trust, in 
the first place, to pay the said debt to the said i?. Hyslop fy 
[ * 460 ] Co., *as above mentioned, and then upon the further trust to 
pay the whole of the avails of the property hereby assigned, to 
such of the aforesaid creditors, as the said M. Bamett and D. 
Henry shall appoint ; which appointment shall be made for the 
direction of the said trustees, as soon as such refusal to gi%'e 
the aforesaid discharge shall be known ; and upon the further 
trust, in any event, that the overplus, after paying all the said 
debts (if any overplus shall remain) shall be paid to the said 
M. Bamett and D. Henry, their heirs, executors, administra- 
tors or assigns.'^ 

The assignment was accompanied with an actual delivery of 
the property mentioned in the schedules. The goods men- 
tioned in the declaration were levied on by the defendant 
Hempstead, (to whom notice of the assignment uas given at 
the time of the levy,) under three executions ipsued rt ppec- 
tively by the defendant Clarke, and the other two defendrnls, on 
judgments recovered against Wilbur fy Bamett, Evidence was 
given on the part of the defendants of declarations by Bamett 
and Henry, that they intended to postpone such of their credi- 
tors as sued, and that several debts due them, amounting to 
above 1800 dollars, had not been assigned, but it appeared 
that these debts were intended to be applied to the payment 
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ot certain confidential debts due from Wilbur fy Bamett. It NEW- YORK, 
was admitted that the defendants had refused to assent to the ^*<>*»«'» ^^n. 
terms of the assignment to the plaintiffs previous to issuing the utslop 
executions. y- 

A verdict was found for the plaintiff's subject to the opinion "•^»«*- 
of the Court, on a case, containing the facts above stated. 

Henry, for the plaintiffs, contended, that the assignment was 
valid. It was a case merely o{ preference. In case any creditor 
sued, he was to be the last paid. In the deed of assignment, 
all the creditors are put on an equal footing ; and no question « 

IS made as to the fairness of the debts. I'he plaintiffs are to 
be paid first in consideration of their taking upon themselves 
the burthen of the trust ; and the other creditors are to be next 
paid equally together. At common law, a debtor, in failing 
circumstances, has a right to prefer one creditor to another ; 
nothing but a statute of bankruptcy can prevent the exercise 
of that right; and this preference may be given pending a suit 
against him.f There is no evidence of any fraud or collusion \Esiwiek v 
between the plaintiffs and the assignees. It is not a *voluntary [ * 461 1 
conveyance ; but an assignment to a creditor himself in trust S^^i ^ 
for himself and other creditors.^ /foSiST." An- 

Again ; whatever may be the opinion of the Court, in regard ^'■'^' Id.f35. 
to that part of the assignment which declares the trust for the eU^East, i!% 
other creditors, it is unquestionably valid, as regards the plain- ^J™ ^jhZ' 
tiffs. Their rights cannot be impaired or affected. The exe- jul,, 71/ © 
cution, at the suit of a particular creditor, who is not named in iS^^\,^ ^' 
the assignment, or who refuses to accept it, cannot touch the 439.' 
goods in the hands of the trustee. The case of Caillaud v. p^^^/, ^ 
t^tuncky in the exchequer chamber,^ is a direct authority in 431. sc^u] 
point, and is conclusive in favor of the position for which we .^^o. M6. 
Contend. ^« ^~'- ««• 

fia/e, and Van Vechten^ contra. We do not deny the riglit 
of a debtor to prefer one creditor to another ; nor do we ques- 
tion the authority of the cases cited by the counsel for the plain- 
tiffs ; but we think this case is clearly to be distinguished from 
them. The assignment, on the face of it, is mala fide. It is 
an attempt, on the part of the debtor, to coerce the other cred- 
itors to accede to his terms. Is this honest or fair ? Though a 
debtor may honestly prefer one creditor to another, he has no 
right to place all his property in the hands of one creditor, so 
that his other creditors cannot get at it, unless on the terms 
and in the manner he pleases to prescribe. That we have no 
general bankrupt law is a reason why the Courts ought to look 
at these assignments with suspicion, and scrutinize them with 
greater severity. The very preference intended by this as- 
signment is evidence of fraud ; the manner of it shows an in- 
tent of the debtors to '^ delay, hinder, and defraud their cred- 
itors." It is clearly within the statute. || [Here the counsel \^^ ?*jv »* 
discussed the facts in the case.] Will the law tolerate such a £.'75 
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NEW- YORK, contrivance to place the property of a debtor beyond the reach 
Ocio!»er, i«i7. of his croditors? It is the policy of the law to aid a vigilant 
Hyslop creditor. But by this assignnaent, the vigilant creditor who 
V seeks, by a vigorous prosecution of his right, to recover his debt, 

is to be postponed to the last, and, perhaps, indefinitely, at the 
pleasure of the debtor. The plaintiffs are privy to the fraud, 
and are not entitled to any benefit from the deed. They were 
not made trustees because they were creditors, but merely 
because they were willing to accept the trust. The assign- 
ment is void by common law, as well as by the statute, and 
I 4^* J must be deemed void ab initio,'^ The possession of *the 
Ic^^i^'jofuM. trustees must be deemed the possession of the assignors. The 
Jin. 536. 3 case of Burd v. Smith^X though not so strong in its circum- 
ijohruf^iUp. stances as the present, is in point, to show that such an as- 
370. 2 Jotins. signment is fraudulent and void. In Wilkies and Fontaine v. 
J^ru. ^^JUp. ^c'"'"'*?^ the Court make a distinction, and say, that if the as 
412. 635. 4 signment is made for the purpose of the resulting tnisty it is 
i^lh^ "6 ^'^'^» ^"^ the property is not protected against a judgment 
80. ' * creditor. If the assignment is void as regards the other cred- 
45 Jofins. Rep, itors, OH as to the resulting trust, it is void in toto. The statute 
^- ^^- makes the whole void. 11 

II Rob. <m 

Fraud. Com). Henry ^ in reply, said, that the whole argument of the counsel 
v?^ ^mm? ^^^ the defendants, and the authorities cited by them, went only 
Cowp. 432. 1 to destroy the preference given by the plaintiffs. Yet the right 
FemoS^cw ^^ S^^^ such preference, unless taken away by a bankrupt law, 
3 Co. 78. ' was unquestionable. 

If the preference is allowable and lawful, where is the evi- 
dence of fraud f Specific property is delivered to a bona fide 
creditor, in trust, for himself and other creditors. There is 
. nothing fraudulent or dishonest in this. There is no secrecy 
or concealment. Is there any evidence of fraud on the face of 
the assignment itself? There is no distinction made between 
the property or creditors of Bamelt fy IViJbur^ or of J?am€^^ and 
Henry, 

Van Ness, J., delivered the opinion of the Court. The ques* 
tion in this case is, whether the assignment to Campbell and 
Hyslop is valid in law, or not. This must, in a great measure, 
be determined upon the face of the instrument itself, as a ques* 
tion of law. The assignment is made in trust ; firsty to satisfy 
a debt due to Hyslop fy Co.; .second j to pay all the other cred- 
itors, proportionally, on condition of their executing releases of 
their respective demands ; and in case the creditors, or any of 
theniy shall refuse to give such releases, then it is declared that 
the last- mentioned trust shall cease and determine, and the trus- 
tees are required and directed not to execute it ; third, in case 
of such refusal of the creditors, or any of them, to give such dis- 
charge, then, in trust, (after paying the debt to Hi/slop Sf Co.) 
to pay the whole of the avails of the property assigned, to such 
of the creditors as Barnett and Henry ^ the assignors, shall ap- 
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point, *as soon as such refusal shall be known; Jhurthy to pay NEW-ychuc, 
the overplus, in any event, to Bameit and Henry. ^^lliTl-lflT" 

On the part of the plaintiff, it is argued, that a debtor has a Hyslop 
right to prefer one set of creditors to another, and. that this ^ ^• 
assignment is a. bona fide exercise of such right* If that were 
true, there would be no difficulty in the decision of this cause. 
It baa, frequently", been determined, both in this Court and in 
England, also, before the introduction of the bankrupt system, 
that it is lawful to give a preference to particular creditors ; 
and if this assignment was calculated purely to effect that ob- 
ject, it would be valid. But I think it goes greatly beyond such 
a purpose, and contains provisions, which render the whole, in 
judgment of law, fraudulent and void. It does not actually 
give a preference, but is, in effect, an attempt, on the part of 
the debtors, to place their property out of the reach of their 
creditors, and to retain the power to give such preference at 
some future period. One. object evidently was, to coerce the 
creditors to acquiesce in the terms offered to them. The lan- 
guage held to them is this, '^ If you will release your debts, you 
may participate in the benefits that may result from this assign- 
ment : but if you refuse, we will lock up our property indefi- 
nitely, in such a way, that whether you ever get any part of it 
shall depend upon our will and pleasure ; those of you who 
have shown a disposition to submit to the terms we have pre- 
scribed, may expect some favors from us ; but you who have pre^ 
sumed to murmur, or to hesitate, and you, particularly, who 
have refused to comply with what we have determined to be 
just and reasonable between us, shall have nothing." 

The moment any of the creditors (and there were, in point of 
(act, several) refused to accede to the conditions of the assign- 
ment, the trust for the benefit of all the creditors ceased. What, 
then, was the condition of the property ? Until a new trust was 
declared, most clearly, (except as to Hyslop fy Co.^s debt,) it 
was held in trust for the assignors themselves, and so it would 
continue to be held, until they saw fit to make a new declaration ; 
leaving it for them to determine, both as to the time and the 
manner of doing it. Nor can I perceive how the creditors 
could compel the assignors to make a new declaration of trust, 
by a bill in equity. The suggestion that they could, proceeds 
on the ground that the assignment, in this particular, is legal ; 
and if that be true, it follows, that the assignors would have 
the ♦right, which could not be controlled by a Court of equity, [ • 464 ] 
to designate such creditors, to whom the avails of the property 
assigned should be paid, as they might arbitrarily select. Now, 
as it is utterly unknown whom they would select, as the objects 
of their favor, what creditor would be willing (admitting, for 
a moment, that it is competent for any one of them to do it) 
to file a bill, when it is clear, in case a decree should be made, 
ordering a new trust to be declared, that the assignors would 
have the power to exclude the very creditor who should be tlie 
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NEW -YORK, complainant ? After due consideration, I am utterly unable to 
?*!i^'uii*> discover any adequate relief for the creditors in a Court of 
equity ; but whether they could obtain relief there or not, is 
quite immaterial in this case. An insolvent debtor has no right 
to place his property in such a situation, as to prevent his cred- 
itors from taking it, under the process of a Court of law, and to 
drive them into a Court of equity, where they must encounter 
great expense and delay, unless it be under very special cir- 
cumstances, and for the purpose of honestly giving a preference 
to some of his creditors, or to cause a just distribution of his 
estate to be made amongst them alL No such purpose is pre- 
tended in this case. 

The event, upon the happening of which the trust for a dis- 
tribution among aU the creditors was to become void, has taken 
place ; and the executions were levied before any new declara- 
tion of trust was made ; indeed, for aught that appears, no such 
declaration has ever yet been made. At the time of the levy, 
therefore, the property (except as to Hyslap fy Co.) was held 
in trust for the debtors ; and if they can keep it locked up, in 
this way, in the hands of the trustees, and set their creditors at 
defiance for three months, they may do so for three years, or 
for any indefinite period. I think, therefore, that this part of 
the assignment is void, under the statute of frauds; and that it 
would he establishing a most dangerous precedent, to declare 
it to be valid. 

But it has been urged, that admitting this assignment to be 
void, as to that part of it, yet it is good as it respects the trust 
for the payment of the demand of Hytlop if Cb., and that the 
legal interest in the whole of the property assigned, is vested in 
the trustees, so as to protect it against the executions by vir- 
tue of which it was seized, until such trust has been executed 
and satisfied. The better opinion seems to be, that even at 
[ * 465 ] ^common law, a deed, fraudulent in part, is altogether void. In 
Fermor^s case, (3 Co, 78.) it is said, '^ The common law doth so 
abhor fraud and covin, that ail acts, os well judicial as 
others, and which, of themselves, are just and lawful, yet be- 
ing mixed with fraud and deceit, are, in judgment of law, 
wrongful and unlawful." And in the case of Iriinbish v. Tail-' 
boisy {Plowd. 54.) Montague, Ch. J., lays down the same 
doctrine very strongly. ^^ Coviti,^* says he, ^' may be when the 
title is good, and the title shall not give benefit to him that 
has it, by reason of the covin ; for the mixture of the good and 
evil together, makes the whole bad ; the truth is obscured by 
the falsehood ; and the virtue drowned in the vice." The 
principles established by these authorities are sound and salu- 
tary, and a firm and energetic enforcement of them would go 
very far to bafile the multiplied attempts that are unceasingly 
made by insolvents, to cover their property from their creditors, 
by every shift and contrivance which human ingenuity can de- 
vise. A grantee who voluntarily becomes a party to a deed 
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which is fraudulent in part, justly forfeits his righi to claim a of^^^lK' 
benefit from another part, that would otherwise have been good. ^ ^' 
It is not to be denied, however, that there are some cases that 
look the other way, and it is not on this ground alone that the 
point now under consideration is decided ; for admitting that 
this assignment might, at common law. operate so far as to pro- 
tect the trust for the benefit of Hyslop fy Co.y it is void, in toto, 
for another reason. It appears to be an established rule, that, 
where a bond is void in part, as against the positive provisions 
of a statute, the whole bond is void. This distinction was 
taken in the case of Norton v. Simmes, {Hob, 14.) between a 
bond, made void by statute, and by the common law ; for upon 
the statute, 23 Hen, VI., if a '^ sheriflT will take a bond, for a 
point against that law, and also for a due debt, the whole bond 
is void, for the letter of the statute is so ; for a statute is a 
strict law ; but the common law doth divide according to com- 
mon reason, and having made that void which is against law, 
lets the rest stand ; as is 14 Hen. VIII. foL 15.'' It is men- 
tioned, also, as a saying of Lord Hobart^ that " the statute is like 
a tyrant^ where he comes he makes all void ; but the common 
law is like a nursing father, and makes void only that part 
where the fault is, and preserves the rest." {Maleverer v. Red" 
shaw, *1 Mod. 35.) (a) The principles upon which the case of [ • 466 ] 
Norton and Simmes was decided, are applicable to deeds of 
every description which are void, in part, as against the statute. 
The statute of firauds declares, '^ every grant, alienation, bar- ' 
gain, conve3rance,"&c. made contrary to its provisions, " to be 
utterly void, frustrate, and of no effect." This applies to the 
whole deed, even though part of it may have been good at 
common law. Indeed, if the whole of the conveyance, made in 
violation of a statute, is not held to be void, merely because it 
may be good in one particular, it would be very easy to elude 
the statute in every case. One good trust might always be in- 
serted ; so that what could not be accomplished directly, would 
be attained indirectly, (of which this very case affords a striking 
proof,) and in this manner, the framiulent purpose would be 
easily effected, notwithstanding the statute, and the triumph 
of debtors over their creditors would thus be complete. My 
reflections upon this case have resulted in a perfect conviction 
that this assignment cannot be supported, and, of course, that 
the defendants are entitled to judgment ; and this is the opin- 
ion of the Court. 

Judgment for the defendants. 

(a) Vide CoUvu y. Biantem, S Wils. 351. Per WUmot, Cb. J. 

387 



406 CASES m THE SUPREME COURT 

NEW- YORK, 
Ortober, 1817. 

HiifHAN HiNMAN against Moulton. 

V. 

IN ERROR, on certiorari to a justice's Court. 
pialmiff* Jh^ THE plaintiflT below obtained a judgment, before a justice, 
had recovered against One Skeldon, for 12 dollars and 70 cents, on which an 
J.il^l??T™f execution was issued. On the trial, one Spire, a constable. 

Justice s Court, •/•■• ■ • % i •!• i i • •!*• • t 

and taken out testified, that he received the execution from the plamtin, with 
rcctedTe' col'- directions to take security for the amount, rather than to carry 
stable to take Sheldon to gaol. He accordingly took, as security, an endorse- 
Uw^dercndM? "^®"^ ^n the execution, signed by the defendant, in these words : 
rather than car' '^ I promisc to pay the amount of this execution in the life, debt 
[ * 467 ] *and costs, value received." The witness discharged Sheldon^ 
'^d tbe^ ^' ^"^ delivered the execution and endorsement to the plaintiff. 
bietook^u's^ The plaintiff then offered to prove that the defendant had 
d'rtSi- ^ f"3* received property from Sheldon, to indemnify him for paying the 
endors'^^poii cxecutiou ; but this the justice overruled.' Spire further testi- 
b** wh*fa"''°h' ^®^' ^^^^ when he took the memorandum from the defendant, 
proposed topay be told Sheldon of his authority to take security, which, bow- 
costs ^in^theUfe ^^^^t ^^® defendant did not hear. The justice gave judgment 
oftheexecution, for the defendant. 

for value re- 

• 1 • 

acuon'by the Per Curiam. This is a promise, beyond all doubt, to the 
eiecuUoii" *- P'^'^^'^ himself The execution was in his favor, and he au- 
gainst i4. on his thorized the coustablc to take security; and whether this au- 
Sis*hcid"*ihit ^^^"*y ^^ known to the defendant or not, is immaterial ; it 
this was a prom- was Stated to Sheldon; and if it were material to the defendant 

tiff'**'**himidf ^^ '^"^^ '^' ^^ ^^S^^ ^^ ^^^^ inquired of Sheldon. The con- 
wbether A. Stable took the security by direction of the plaintiff, who after* 
constable's **^ wards accepted of it, and Sheldon was completely discharged 
thority to take from the debt, on being released from the arrest by the agent 
tK""it^ wM**'a ^^ ^^^ plaintiff. This is not a security taken for ease and favor. 
valid security, Taking the execution and endorsement together, it is a prom- 

Sdfavo'J'Ta* ^^ *^ V^y ^^ ^^^ plaintiff the amount of the execution in 30 
there wu a days, (the time during which the execution would be in full 
S^irfai?*ih!i life,) and was accepted in satisfaction of the judgment. If the 
release of' the Constable had taken the defendant's note of hand in payment 
chSJpng'ihede^ by the plaintiffs order, there could not be a doubt but that 
fendant from the note would have been valid. It is said that there is no 
ThrworS^ri/tle co^^'deration for the promise expressed in it. This is a mis- 
recnved were take. The words " valuc received " are a sufficient consider- 
^dereUwn^^ul- ation, at least prima facie; and here was a good consideratum, 
preited at least, in fiict, and the plaintiff, moreover, offered to prove that me 
pnma/acu, defendant below was indemnified. The case of Skelto*^ r. 
Brewster, (8 Johns. Rep. 376.) is in point.' 

Judgment reverse^* 
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NEW -YORK, 
' October, 1817. 

^Bentley against Morse. bxmtlky 

V. 
, . • ' % ^ AIORSE. 

IN ERROR, on certiorari to a Justice s Court. 

The plaintiff in error had an account, for work, against the where moaev 
defendant in error, which the latter paid, and took the receipt ^ ^^^ ^^> 
of the plaintiff in error, for 24 dollars and 90 cents. In iVo- ukenf and^^S- 
vemder, 1815, the plaintiff in error brought an action against ^ari^^'whom 
the defendant in error, on his account, and recovered judgment, u was° ^d! 
It did not appear that any defence was made. In December^ fJ*°^J° **^^°" 
in the same year, the parties happening to be together, the de* money, and re- 
fendant observed to ihe plaintiff, that he had paid him a sum of JheTmisslSrof 
money, and held his receipt lor it, (alluding to the receipt above the defendant 
mentioned,^ and had been since compelled to pay him a second JJ^H^J^"^® ^ 
time ; the defendant denied any knowledge of the payment or defence, a sub! 
of giving a receipt, but promised, that if the defendant had such Jf^'SJe^'^i^lJuff 
receipt, he would repay him the amount of it. The present ac- in that'^acUon, 
tion was founded on that promise; and the defendant in error, f^dgj^t had iiSe 
who was plaintiff in the Court below, at the trial, produced the receipt, he 
receipt in evidence. The defendant below offered the rec- J°"^^, je^nd 
ord of the former judgment in evidence, as a bar to the action, valid pro^ue; 
but it was overruled, and a verdict and judgment were rendered ^orai****^obiinI 
for the defendant in error. tion to repa^ 

the money, 4 

Per Curiam. In consequence of the omission of the defend- Uon. 
ant in error, to make a defence in the former action against 
him, and to produce his receipt to show the payment of the 
debt, he was forever barred from maintaining an action to re- 
cover back the money he had paid ; and the question now is, 
whether the promise to repay the amount of the money express- 
ed in the receipt is valid in law. 

The debt having been paid, the recovery in the former ac- 
tion was clearly unjust ; and though, in consequence of his 
neglect, the defendant in error lost all legal remedy to recover 
back* his money, (a) yet there was such a moral obligation^ on 
the part of the plaintiff in error, to refund the money, as would 
be a good consideration to support an assumpsit or express 
promise *to pay it. The moral obligation is as strong as any [ ^ 469 1 
m the cases in which it has been held sufficient to revive a debt 
barred by statute or some positive rule of law. It is like the 
promise of an infant to pay a debt contracted during his non- 
age, or of an insolvent or bankrupt to pay a debt from which 
he is discharged by his certificate. (6.) 

Judgment affirmed. 

(a) Vide Jonet ▼. Sernen, 8 Jchnt. Rep. 4fiS. WMe v. Ward, 9 Johns. Rep. SSS. 
Uaniot ▼. Hampton, 7 Term Rep. S69. Loonu v. Pulver, 9 John*. Rep. t44.t 
{b) Vide Scouton v. Eislord, 1 Johns. Rep. 36. Cowp. 644. 

t Bridge v. Jokmon, 5 fftHidPs Rep. 348. Dotg v. WUXkms, rapim, 378. SMA ▼. Wm^ 13 
Mms- Bsf, S57. 
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469 ^ CASES IN THE SUPREME COURT 

NEW-YORK, 

October, 1817. 

otbrshrsof The Overseers of the Poor of the town of 
wmit«tow» Whitestown agaifist The Overseers of the Poor 

^iiVt"il«' ^^ ^^^ TOWN OF CONSTABLE. 

It 19 noi «•«"• IN ERROR, on certiorari to the Court of General Sessions 
4rh^»ert! 0° the of the Peace of the county of Oneida. 

*'^«»'"'*f^«^ The question in the Court below related to the legal settle- 
0/ the poor, (1 mcnt of B paupcr, who, in June^ 1815, purchased a house and 
^z. 280.) that \qi in fVhitestown, and received from the vendor an obligation 
doiiara°pa?d oo to give a deed, on the payment of 500 dollars. At the time of 
the purchase of ^he purchase, he paid 50 dollars, afterwards 22 dollars, and 
o^der^^o pve the additional sum of 28 dollars, as interest upon the purchase 
the purchaser money. After this he gave up the property, and left the pos- 

a settlement, . ^ rnu * r j *u 1 j j • * *i. 

should have scssion. The casc stated that a deed was given to the pau- 
been paid on p^^'s Wife ou the Ist of February, 1815. Upon these facts the 
priudpai of the CouVt bcIow decided that the pauper had a settlement, by pur- 
purchase mon- chasc, in Whitestown. 
iTM'cre pdd on The causc was submitted to the Court, without argument. 

account of the 

interest, it will Van Ness, J., delivered the opinion of the Court. The 
be^sufficient^.^^ words of the oct for the relief and settlement of the poor, s. 4. 
there' was an (1 iZ. L. 280.) are, '' that no person shall be deemed to gain 
sSi^nd^convey ^ settlement in any city or town within this state, by virtue of 
land for thccon- any purchase of any estate or interest in such city, or town, 
soo d^Han and thereof the consideration for such purchase shall not amount 
the pauper paid to the sum of 75 dollars 6ona^de paid, for any longer or further 
[ ** 470 ] time than such ^person shall inhabit in such town." The 
72 dollars of the consideration agreed to be given for the house and lot in this 

principal and af- m^^Tt n t ^t ^ ■ i i i 

terwards28doi. casc, was 500 doUars. It seems that upon the balance due, 
this " as'^hcfJ ^'^' ^^® payment of 50 dollars down, the pauper was to pay 
sufficient within interest. He paid 72 dollars of the principal, and afterwards, 
the *!r^ment " ^ doUars as interest ; which sums, in the whole, amount to 
interest, being 100 doUars; and the question is, whether the last payment can 
P"*^!^®^/®' ^J^ be taken into the account as a part payment of the considera- 

tlie afrreement, , _,. ^ . T . *^ ^ ^ , 

was to be deem- tiou. The payment of mterest being a part of the agreement, 
^nmderation!*^ I am inclined to think that it is to be deemed as much a payment 
(a) of the consideration, as if it had been a payment of so much 

title' mwf*pass ^^ ^^^ principal. The intent of the statute is, that the pur- 
to the purchaser chascr should be a person able to pay 75 dollars upon tlie pur- 
iSm '**r "SeSre! cf^ase; {Burr. S. C. 56. 1 Barnard, 297.) and whether it be 
ment, yet it is for interest or principal is not material. It has been held that 
uwt it°sbouidiS where a person purchases an estate for 39/., of which he pays 
a lefpai title: as himself 9/., and the residue is paid by a third person, to whom he 

where the pau- 

per pays the consideration, but the deed is taken in the name of a third person, the eouitable estate of the 
former will gain him a settlement A man seised, Jure uxorit, of land purchased by nis wife, gains a set* 
tlement by virtue of such purchase. 

(a) Ooerteerf of BridftwcUr, v. OverMtersof Brookfidd, 9 Cow. Rep. 299. Overseen of Augusta ▼, 
Ov^seers of Paris, lo Johu. Rep, 279. Overseers of Pompey v. Overseers of iMurens^ 19 Johns. 
Rep.tS8, 
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j^ /es a mortgage on the property for his security, the purchaser NEW-york, 

tiiereby gains a settlement. (Rex v. InhabiiarUi of Bedfordy ^^J^^^^^J^' 

Burr, S. C 67. The King v. Inhabitants of Chailey, 6 l^erm OvxRsuRior 

Rep. 765.) If it were the meaning of the statute, that the Whitbstowii 

purchaser should pay 76 dollars of principal, so as to give him OvKRsuBsaF 

an interest in the estate to that amount, then the decisions Corstabli. 

which I have cited would seem not to be law. In both those 

cases, it will be seen that the Court did not inquire what was 

the value of the interest acquired by the purchaser in the land, 

but how much he had paid. He mortgaged the land to secure 

the money borrowed, so that his interest in it was no greater 

than if he had paid part of the money, and given a mortgage 

directly to the vendor for the balance. So, here, the first question 

is, hpw much was agreed to be given for the house and lot , 

the answer is, 600 dollars, and such interest on the principal 

sum as should from time to time grow due. The next question 

is, how much has been paid. The pauper has actually paid 

100 dollars. This seems to be all that the statute requires, 

and whether the sum paid be principal or interest, appears to 

me not to be material, for it is, in either case, a payment of so 

much of the consideration due by the terms of the sale. 

The next question is, whether such a title was acquired under 
this purchase as to give the pauper and his wife a settlement. 
In the case of The Overseers of the Poor of Schaghticoke^v. [ *471 ] 
The Overseers of the Poor of Brunswick ^ (14 Johns. Rep. 199.) 
this Court intimated that a mere purchase of land will not 
satisfy this mode of acquiring a settlement ; that although the 
act makes use of the term purchase^ this necessarily implies a 
title. It is not, however, said, that a conveyance to the pauper 
himself is indispensable ; and I apprehend that under the 
English statute, which is precisely like ours, except as to the 
amount to be paid, an indefeasible equitable interest has been 
considered sufficient to bring the purchase within its provisions. 
There is some ambiguity about the title in this case ; it is stated 
in one part of the case that the wife of the pauper actually had 
a deed, with warranty from the vendor, in February, 1816; 
and in the examination of the pauper, which is agreed to be 
evidence, it appears that he made a purchase of the same prop- 
erty in June, 1816, and paid the several sums before mentioned, 
having nothing but a bond for a deed, which he afterwards gave 
up, on quitting possession. I infer from the whole case, how- 
ever, that there was an absolute deed to the pauper's wife, 
and that the payments were made by the husband, but whether 
he or his wife furnished the money, is not of any importance. 
In the case of TAe King v. The Inhabitants of Offchurch (3 
Term Rep, 114.) the facts were these. The husband and wife 
occupied a house under the following title ; it was vested, by a 
settlement, in trustees, for the separate use of the wife, with 
the usual clause that the wife's receipts should be a discharge 
of the rents and profits, and that the rents should not be sub- 
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NEW. YORK, ject to the husband's debts : it was held that this was such an 
October, 1817. estate as to gain the husband a settlement. Lord Kenyan^ in 
Jacksor giving his opinion, to which the rest of the Court assented, 
V. says, " Now, supposing it had been the wife's legal estate, the 

husband would have been seised jure vxorU^ and by residing 
on it, would have gained a legal settlement." He also states, 
fully, that where an estate is vested in the wife, the husband 
gains a settlement, and that even where such estate is an equi- 
table one, as where the legal estate is vested in trustees; a 
position which, he says, is confirmed by many other cases, and 
there are none in opposition to it. If the money were paid by 
the wife, she was seised in fee, and having a child of which 
the pauper was the father, he had an interest during his life. 
If, on the other hand, the deed was given to the wife to pro 
tect the property from his creditors, or for apy other purpose, 
[ * 472 J and the husband paid the *money, which, no doubt, is the fact, 
there she was his trustee, and he had the whole beneficial in- 
terest. In The King v. Inhabitants of St. Michaels, {Doug, 
630.) Lord Mansfield laid down the same rule. These, it is 
true, were cases at common law, and not of purchases under 
the statute of 9 Geo. I. c. 7. ; but they show that, at com- 
mon law, a settlement may be gained by the husband, where 
the wife is seised of an estate either legal or equitable ; and I 
can see no reason why an equitable interest, acquired by a pur- 
chase and payment of 75 dollars, if it be clear and indisputable, 
should not give a settlement under the statute. Suppose, in 
this case, the whole consideration had been paid, and there was 
no deed to the husband or wife, would not such a purchase be 
within the statute ? However, this is a question not necessa- 
rily arising in this case. There has been a deed to the wife, 
and 75 dollars or more has been paid upon it by the husband 
or wife, and in either case it would be a title within the pur- 
view of the statute. If the property were purchased with the 
wife's money, the husband was seised jure uxorisy she having a 
deed for it, and never having reconveyed, for aught that ap- 
pears. If the payment was made by the husband, a trust results 
to him, and that was a sufficient title to give him a settlement 
in fVhitestown. 

Order affirmed. 



Jackson, ex dem. Tewahangarahkan, against Sharp. 

The S7th arti- THIS was an action of ejectment^ brought to recover part of 
tluuSon^nwi ^^^ No. 97, in the town of Pompey, in the county of Onondaga. 
state, making On the causc being noticed for trial, at the Onondaga circuit, 
oMan^"of"ihe ^^ June, 1817, a case, containing the following fiicts, was made 
Tndiaru within by the conscnt of the parties. 

plies fcT^VchSl Honyere Tewahangarahkan, the father of the lessor of the 
sesofsuch lands plaintiff, was an Oneida Indian, ^nd a captain in the iVctr- Torit 
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^ne, during the revolutionary wen; and a patent, dated the 29th new-vouk. 
January^ J 791, was duly issued to him, for his military services, ^c»|||;^^^^|^- 
for lot No. 97, in Pompet/y and two other military lots. By Jackson 
deed dated the 22d December y 1791, he conveyed lot No. 97 to sharp 
one Van Slyck, in fee. Van Slycky by deed dated the 21st 
January^ 1792, conveyed the same to Aikintony in fee, who sold Jij'i^^^lhe^/*^ 
and conveyed the same, in several parcels, by several deeds, Uonai capacitjr, 
under one of which the defendant claims, about the year 1799. Scs**a^d"norio 
The lot and the part in question had been occupied for 16 lao^s ac<^uired 
years, and more than half of it was cleared and cultivated, and aJ "IndWiduaT 
many valuable buildings had been erected on it. Honyere died end disUnci 
about the year 1€01, leaving seven children, and heirs, of whom ^ITthe prohi- 
the lessor of the plaintiff was one. It was agreed, that if the biUoo or the 
opinion of the Court should be in favor of the plaintiff; judg- ^oJeileJfd^by 
ment should be entered for him ; if in favor of the defendant, the sumte of 
judgment of nonsuit was to be entered. yj^^^^ ^*^'*' 

Therefore, 

5»7/, and Van Vechten, for the plaintiff, contended, that the J^'l^*" ^^ 
conveyance from the Indian patentee to Van Slyck was void, edofiand wl^ch 
The 37th article of the constitution declares, that no purchases ^^^J^J*"^'" 
or contracts for sale of lands, made since the 14th October, 1775, patent, fw his 
with any Indians within this state, shall be binding or valid, JJj'j*'*^^ • **£ 
unless made with the consent of the legislature. The first section revoiuibnvy 
of the act of the 18th March, 1788,t declares, that if any person, JJi^'i^^"^*^^^ 
unless by consent of the legislature, shall, in any manner or ssd December, 
form, or on any terms whatsoever, purchase any lands, &c.,or Ji^iVh*^'"^ 
make any contract for the sale of land with any Indian or In- mice wu vaH^] 
diansy &c., he shall be deemed guilty of a public offence, shall [^'"o anterior 
forfeit 100 pounds, and be further punished by fine and impris- £hApHi,\m, 
onment. Though sych contracts are not, in express terms, de- Jj^Ich^*^'^^^'^ 
claied to be void, yet they have been held to be void, as against extensive in its 
the policy of the act ; for the framers of the constitution and SJ^^Jj**"}. |!^ 
the legislature, knowing the ignorance and degraded condition (a) 
of the Jncftans,. thought it just and necessary to guard them f sess. ii. ch. 
against imposition and fraud. All contracts contrary to the ^L.^YS'*^* 
general policy of the law, or against the provisions of any *' 
statute, are void.J xL^J^t^l 

In Jackson, ex dem. Gilbert, v. Wood,^ Kent, Ch. J., though 5 Joitn». Rep. 
he admits that the constitution has reference only to purchases j^;„ ^^Rep. 
of Indians as a tribe or community, yet he considers the act of 434.440.0010^. 
the 11th sess. ch. 85, as prohibiting any contracts with an in- 3^'jy^ »^ 
dividual Lidian ; and that subsequent acts had gone further, m ' 

and *on the same principle of policy, declared, that no person [*474] 
should maintain any action, on any contract against Stockbridge 
or Brothertown Indimis, or against any Indian residing on any 
lands reserved to the Oneidas, &c. In that case, the lessor of 
the plaintiff claimed, under a deed, from two of the sons of this 
very patentee ; and the plaintiff was nonsuited. 



M 



^) Ace. Jackton ▼. Broumf 15 Johns. Rep. 264. Contra, GoodeU v. Jaek»<m, 20 
w. Rep. 693. Lee v. Olover, 8 Cowen, 189. 
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NEW- YORK, Cadj/y contra. In Jacksan^ ex dem. Gilbert^ v. Wood, tlie 
October, 1817. Qqhyi decided that the heirs of this Indian patentee could not 
Jacksoh convey. The <:onstitution manifestly relates to the common or 
V. public lands of the Indians, held by them as tribes or nations, 

not to the case of an individual freeholder. The "act more 
efiectualiy to protect certain tribes of Indians, residing within 
T 2 Gretni. ed. this statc, from frauds/' passed the 22d March, 17S^,t ^^^ 
^*'3i2.se89. which declares that no action should be maintained on any con- 
tract with any of these Indians, under the penalty of treble 
costs, authorizes the inference, that before the passing that act, 
the legislature supposed them capable of contracting ; for if 
they were, before that time, under a legal disability to contract, 
that act was unnecessary ; and even that act does not declare 
the contract void, but only that no white person shall maintain 
an action on a contract made with an Indian, It took away the 
remedy on the contract. If an Indian sells a pack of fur, or 
exchanges horses with a white man, the contract is not void. 

On the 22d December, 1791, when the patentee conveyed 
the lot to Van Slyck, there was no law making such a contract 
void. The title and preamble to the act of the 18th March^ 
1788, showed that the object of the act was merely to provide 
against any infraction of the 37th article of the constitution, 
which the Court, in Jackson v. Wood, admit, relates to purchases 
of Indians, as a tribe or community. Being in derogation of 
common right, the act is to be strictly construed. It must be 
confined to its declared object. Besides, when that act passed, 
there was no- individual Indian who held land. It was, by sub- 
sequent acts, they acquired individual property. It would have 
been fraud and a mockery in the legislature, to have granted 
land to an Indian soldier, his heirs and assigns forever, as a 
reward for his revolutionary services, and then declared tliat he 
was incapable of alienating or transmitting the land so acquired, 
and which would, on his death, revert to the state, for want of 
heirs. It was well known, too, that the patentee would not quit 
[ • 475 ] *his tribe or nation, to go on the land and cultivate it. He 
could derive no benefit from the grant, without a power of 
alienation. Would this patentee have deigned to have accepted 
this grant, under such a restriction ? 

When the act of the 18th March, 1788, was re-enacted in 
the revision of the statutes, and the act of the 4th April, 1801, 
relative to Indians, passed, without the former title and preamble, 
and when patents in fee had been granted to individual Indians, 
the Court, in Jackson, ex dem. Gilbert, v. Wood, might say that 
a contract with an Indian, without the authority of the legisla- 
ture, was void. But that case is clearly distinguishable from the 
present, which depends on the construction of the act of 1 788, 
and is not governed by the subsequent act of 1801. 

Yates, J., delivered the opinion of the Court. The lessor 
of the plaintiff is one of seven children of Honyere Tewahan" 
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^cw'aiihTan, to whom the lot in question was granted, in the NEW-YORK, 
usuat manner, for his services as a captain in the line of this o^^^Nfmh 
state, during the revolutionary war. Jacksoit 

The defendant claims under a deed, executed by the patentee ▼• 

to Cornelius Ad. Van Slyck, on the 22d December y 1791, who 
subsequently conveyed to others ; and the premises have been 
held and occupied by sundry persons, who have purchased 
under this title, for more than sixteen years. The only ques- 
tion presented to the Court is, whether this deed is inoperative 
and void, either by th<^ con Is ti tut ion, or by the act, 11th sess. 
chap. 85. 

In Jackson v. Wood, ( / Johns. Rep. 290,) the Court ^held 
that a sale and conveyance of a lot of land, made on the 2d of 
April y 1808, by an Oneida Indiany was void; but it will be 
seen by reference to that case, that the general reasoning of 
the judge, who delivered the opinion of the Court, was founded 
on the act of 1801, (1 R. L. K. fy R. 464.) which was much 
more extensive, in its operation upon contracts with Indians, 
than the act of 1788. It is true, that act is noticed, but the 
opinion was not founded on it, disconnected with the act of 
1801, nor did the case then before the Court require a distinct 
construction of that act. 

The constitution does not affect this deed. The d7th article 
declares, that no purchase or contract for the sale of lands 
which mav be made with, or of the Indians, within this state, 
*8hall be binding on the said Indians, or deemed valid, unless [ * 476] 
made under the authority and with the consent of the legisla- 
ture ; and the preamble to this article shows the object contem- 
plated by the framers of the constitution at the time, in ordain- 
ing this prohibition or restriction, by stating the importance to 
the safety of the state, that peace and amity with the Indians, 
within the same, be at all times supported and maintained, and 
that frauds practised towards such Indians in contracts made 
for their lands, had produced dangerous discontents and ani- 
mosities. It is manifest that the provision contained in this 
article, refers to purchases of lands from Indians, as a tribe or 
community. The constitutional prohibition is, consequently, 
confined to their native right in the soil. It is a fact too no- 
torious to require proof, that Indian lands, at that period of 
time, were invariably held in common, and that individual prop 
erty in land was not known amongst them. 

The act of the 18th of March, 1788, (11th sess. ch. 85.) 
does not extend the restriction beyond the provision in the con- 
stitution. The preamble recites the 37th article of the consti- 
tution, and states the reasons for passing the act to be, in 
order more effectually to provide against infractions of the con- 
stitution, in that respect. This alone is sufficient to show that 
the intention of- the legislature was to confine the act to that 
object only. 

It is an undoubted fact, that sales by the natives of their 
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NEW-YORK, lands have, at no time, been made or consummated by every 

October, 1817. individual of the community composing the tribe or nation ; 

Jackson ^ut that such sales have invariably been conducted by one or 

^'- more of their sachems or chiefs. The prohibition of contracts 

with any Indian or Indians for the sale of lands, therefore, by 

the act of ] 788, was evidently intended to embrace cases of the 

above description. It never could have been intended, at that 

early period, to extend the restriction to lands acquired under 

an individual title, disconnected with, and independent of, the 

native right, and derived by express grant from government. 

The mischiefs intended to be guarded against, by the article 
in the constitution, were the frauds practised on ike Indians, in 
contracts made for their lands, and the consequent danger to 
be apprehended from their discontents and animosities. Not 
only the language of the constitution, but the evils apprehended, 
relate exclusively to lands held by the Indians as communities. 
[ * 477 ] *The discontents and animosities which were intended to be 
prevented, could only have been those of the Indians, in their 
political and national capacity ; and this was the intimation of 
the Court in the case already referred to. 

The first section of the act of 1788 enacts, that if any person 
shall, thereafter, without the consent of the legislature, in 
any manner or form, or on any terms whatsoever, purchase 
any lands, or make contracts for the sale of lands itnth any 
Indian or IndianSy every person so purchasing, or so making a 
contract, shall be deemed to have offended against the people 
of this state, and shall, on conviction, forfeit 100/. to the people, 
and be further punished by fine and imprisonment, in the dis- 
cretion of the Court. 

The second section imposes the like penalty, for disposing 
or taking possession of any lands, claiming an interest in them, 
under color of any purchase from or contract made with any 
Indian or Indians, at any time since the 1 4th of October^ 1775, 
and not made with the consent of the legislature. 

It is evident that the act of 1788 extends the inhibition to 
purchases or contracts with the Indians, no further than the 
constitution itself had done ; and that the leading object of the 
act was to provide suitable penal sanctions to guard against 
violations of the constitutional prohibition to purchase or con- 
tract with the Indians for their lands. The act does not declare 
that the conveyances or contracts shall be void, because the con- 
stitution had already pronounced them to be so ; and the penalty 
imposed for selling or taking possession of any land under 
any purchase or contract with any such Indian or Indians, at 
any time since the 14th of October, 1775, shows that the 1^^ 
lature meant only to restrain those acts, because they were in- 
fractions of the constitution. If, then, the constitution did not 
affect a purchase from an individual Indian, of his private in- 
terest in land, can it be, that the legislature would, by an ex post 
facto law, prevent the occupancy or the disposition of land 
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legally acquired? To construe the act of 1788, as prohibiting, new-YORK, 

under a penalty, the disposition or occupancy of lands before Ociober,^i7. 

acquired of an Indian, without any violation of the constitution, 

or any law then in force, would be to attribute to the legislature 

an intention of invading private rights, by an ex post facto law; 

for if the purchase was lawful when made, the party became 

seised of the land, and it would be part of his right to possess the 

*power of alienating or occupying it. According to the rules [ * 478 ] 

of sound construction, therefore, it is manifest, that although 

the legislature inflict the penalty for purchasing from an Indian 

or Indians^ the singular number is used only to comprehend 

every possible case of the purchase from them of lands held by 

them as a tribe or community, and that it never was intended 

to refer to or include individual rights. 

This construction derives great force from the consideration^ 
that the grant to the ancestor of the lessor of the plaintiff was 
made under the act of the 6th of April, 1790, which provided, 
that letters patent for the military bounty lands should issue in 
the name of the persons who had actually served ; and that 
such lands should be deemed to have vested in the respective 
grantees, and their heirs and assigns, on the 27th of March, 
1783. The patent accordingly grants this lot to Captain 
Honyere Tiwakangarahkan, in aUodium. This act was a virtual 
dispensation by the legislature from any restraint, (if any such 
existed,) created by any antecedent law, of the power of alien- 
ation by an Indian grantee. The fact must have been known 
to the legislature, that there were many Indians, who were 
entitled to bounty lands ; yet they authorized a grant to them, 
their heirs and assigns forever, without any restraint on the 
right of alienation. The Court are of opinion that nothing 
short of an express prohibition to the Indian grantee to sell 
and alienate the land thus granted to him, his heirs and assigns, 
under an act o^ the legislature, can restrain the power and 
right of alienation, implied from the very nature of the grant; 
and we do not perceive this inhibition, either in the consti- 
tution, or in the act of 1788. There must, therefore, be a 
judgment of nonsuit, according to the stipulation in the case. 

Judgment of nonsuit. 



*Pease against Howard. . [ * 479 ] 

IN ERROR, on certiorari to a justice's Court. The action ^J"jf^*ciart 
m the Court below was founded upon a judgment rendered ^^"'iil^'withiB 

the statute of 
Kmitations, like a foreign iudnnent ; (a) for it is, io an action founded upon it, conclusive eYidenee of a debt, 
and i»j therefore, not a aehtoy simple contract, but by specialty. 

Besides, the actuma of deH founded upon any contract without speeiaJtii/f which are barred bj the statute, 
an only actions of debt founded upon contract in fact, and not such debts as are created by construction 
of law. 

(a) 5 Johu, Rep. 13S. 11 Id, 168. 
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NEW- YORK, before another justice six years before this suit was commenced. 
^!litr!-i^* The only question raised was, whether a suit on a judgment in 
a justice's Court was barred by the statute of limitations. 
The cause was submitted to the Court without argument. 

Van Ness, J., delivered the opinion of the Court. The 
words of the statute of limitations are, '^ that all actions upon 
the case, &c., and all actions of debt for arrearages of rent, or 
founded upon any contract toithoxU spedaliyy shall be commenced 
and sued within six years, &c." Whether a juctice's Court is 
strictly a Court of record, it is not material to determine in this 
case ; for if it be not, it is settled, that a judgment rendered in 

' it is conclusive evidence of a debt, and the merits of such a 

judgment, while it remains in force, cannot be overhauled or 
controverted in an original suit at law, or in equity ; and it is 
as final, as to the subject matter of it, to all intents and pur- 
poses, as a judgment in this Court. A foreign judgment, being 
prima facie evidence of the debt only, has been considered 
as of no higher nature than a simple contract ; and a necessary 
consequence of this is that the statute of limitations may be 
pleaded to it. But a judgment in a justice's Court is of a 
higher nature than a foreign judgment, because its merits cannot 
be controverted in a suit founded upon it. In the case of 
Walker v. Witter, {Doug. 1.) which was an action upon a judg- 
ment obtained in the Supreme Court of Jamaica, Lord mans^ 
field says, the question was brought to a narrow point ; for it 
was admitted, on the part of the defendant, that indebitatis a«- 
sumpsit would have lain, and on the part of the plaintifls, 
that the judgment was only prima facie evidence of the debt. 
^^ T%at," says he, '* being so, the judgment was not a specialty, 
but the debt only a simple contract debt." From this it would 
seem to follow, that if the judgment had been conclusive evidence 
of the debt, it would have been a specialty, and that, of course, 
the statute of limitations could not have been a bar. This view 

[ * 480 ] of *the question seems to derive great weight from the nature 
and effect of a specialty, which, being under seal, imports a con 
sideration, and the want of one cannot be alleged by plea : this, 
and the solemnity which attends the execution of it, are the 
only reasons why it ranks higher in the scale of contracts than 
a writing without seal, or a mere parol agreement. But it may 
be shown, that a specialty is founded upon an illegal consid- 
eration, and it is not always conclusive evidence. In this 
respect, it is inferior to a justice's judgment, and the solem- 
nities attending the rendition of the judgment are equal, at 
least, to the sealing and delivery of a specialty. A justice's 
judgment is a debt of a higher nature than a simple contract 
debt, and is as much a specialty as a judgment obtained in this 
Court, which, clearly, is not barred by the statute of limitations. 
Neither is a debt of this description within the words of the 
statute; and every statute of limitations, being in restraint of 
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righty must be construed strictly. It is not a bar to every action new- YORK, 
of debt, but only to those brought for arrearages of rent, or Octobcr^^n. 
founded upon any contracty without specialty. It has been 
held that debt on an indenture reserving rent, is not within the 
statute, notwithstanding the generality of its terms; (I Saund. 
38.) and the settled construction of the statute is, that it applies 
solely to actions of debt founded upon contracts in fact, as dis- 
tinguished from those arising by construction of law. Now, in 
this case the RCtion is not founded upon a contract in fact. It 
has been held that debt upon a recovery in trover or trespass in 
the county Court or Court baron, and in various other inferior 
tribunals in England, is not founded upon any contract in fact 
between the parties, and, therefore, not barred by the statute. 
(2 Sound, 64, 65, &c., in notes and cases there cited.) Such, 
too, is the case of an action of debt founded upon a statute ; 
for which this reason is given, that a statute is a specialty. 
(1 Saund. 36, 37, in notes.) 

Upon the whole, therefore, I conclude, that an action of debt 
upon a judgment in a justice's Court is not barred by the statute 
of limitations: 1. Because as such judgment is conclusive evi- 
dence of the debt, as has been invariably determined by this 
Court, it is a debt by specialty, and not by simple contract 
merely, as a foreign judgment is ; and, 2. Because the action 
is not founded upon a contract, in fact, within the meaning 
*of the statute, and actions of that description only are within 
its words, and not actions of debt, without specialty, generally. 

Judgment reversed. 



1*4811 



Wheeler against Lampman. 

IN ERROR, on certiorari to a justice's Court. 

The defendant in error brought an action, in the Court below, anceof*fi*d!I^ 
against the plaintiff in error, by summons, which was returned fondant on the 
by one De GrotCy who is stated to be a constable, in these words : J^" jn°a jm^ 
" Personally, as the law directs, by me, S. De Grote" The «>^'« Court, in 
defendant below, by his attorney, appeared on the return ot the an Objection to 
summons, for the purpose of objecting to the constable's return, the 8ufficienc;jr 
and the objection was made and overruled by the justice, who no vnive^'ot 
decided that the return was sufficient. The plaintiff below the irregularity. 
then declared that the defendant had passed to him a counter- iog^^tbe^objec' 
feit three dollar bank note, which he had refused to take back ; ^o" ^»*<* 

' ' come too late. 

(«) 
In an action before a jnstice, to recover the amoant of a bank note, paid b^ the defendant to the 

^iaintiflr, on the rrotuid that it was a forgery, the justice is not authorized to give judgment for the plain • 

tiff on his own bare inspection of the note, (b) 



(a) Vide Putnam v. Man, 3 WendeiPs Rep. SOS. 
\b) Locke v. SrnUft, 10 Johu. Rep. S60. 
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NEW-YORKi and after issue joined, and an adjournment, the cause was tried 
^^^^^!^\J^ by the justice, who gave judgment for the defendant in error. 

Whkklbr 

^' Per Curiam. Two exceptions are taken to the justice's re- 

turn: 1. That the constable s return to the summons was in- 
sufficient; and, 2. That there was no proof that the bill was a 
forgery. 

As to the first point. The statute requires, *' that the con- 
stable serving such summons, bhall, upon the oath of his office, 
return thereupon the time and manner he executed the same, 
&c." The appearance of the plaintiff below, merely for the 

Eurpose of making the objection, was not a waiver of the irre^- 
irity of the return, and as the statute is peremptory that the time 
when the summons is served shall be returned thereupon, its in- 
junctions must be obeyed. If the defendant below had waived 
the irregularity by pleading to the declaration, without objecting 
to the return, it would have been too late to make the objection 
now. There is a good reason for holding a constable to a strict 
compliance with the terms of the statute in this respect. His 
[ * 482 ] ^'return is not traversable, and he is liable to an action for a 
false return, if the summons has not been served six days pie- 
vious to the return day. The defendant, therefore, has a right 
to demand that the constable shall spiecifically state the time 
when the summons was served, (a) 

2. There is very little, if any, evidence that the bill was a 
forgery, and the justice seems to have founded his opinion on 
this point, upon his own inspection of it. He'does not say that 
the proof satisfied him ; and it is to be presumed he would not 
be willing to say so. He had no right to give judgment upon 
proof of this nature, and the judgment must, therefore, be 
reversed. 

Judgment reversed. 

(a) Ligg V. Stillman, 2 Cowen, 418. 
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Bi33£LL offainst Dennison. 

^ February ]8lh. 

THIS cause having been set down for a hearing, on the part a retpomUftt 
oi the respondent, i. Hamilton now moved to bring it on ^use fw Hesr- 
to a hearing. The appellant had not set down the cause for ing; ex wtrte, 

■ ^..^ '^^ and need not 

Hearing. give notice of 

the order for 

Van Vechten, for the appellant, objected that the respondent J[j** P"np<»«. *o 
had not given notice to the appellant, of his having set down and if^e"ap-' 
the cause for a hearing, nor of his intention to bring it on, and peu«nt does not 
that the appellant was not ready. day?^or \ no^ 

ready to pro- 

HamUtan, in reply, said, that the cause was set down for hHrin'lthc ir^ 
hearing on the part of the respondent, at the last session of the peal may be 
Court, when the appellant applied for, and obtained, an order <*»9™»»<^- 
for the cause to go off, on an affidavit that the appellant had not 
been able to obtain the necessary transcripts for the Court be- 
low. He stated, that there was no rule of the Court requiring 
the respondent to give notice to the appellant, of hffving set the 
cause down for hearing, nor did he understand such to be the 
practice. 

^Thompson, Ch. J. As the appellant is not ready to proceed, [ * 484 ] 
and no person appears to oppose the decree of the Court be- 
low, I think the Court ought to dismiss the appeal. The re- 
spondent is entitled to bring on the hearing ex parte ; but &i 
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IN ERROR, the Court never hear an argument ex parte^ the respondent 
" ALBANY ^^st be entitled to his decree in the Court below. 
March, 1817. After soiue discussion, as to the regularity of this proceeding, 
"""■^P^""'^^^ the Court were of opinion, that it was correct. 

Railkt. ^^^ Curiam. Ordered, that the appeal be dismissed. 

Appeal dismissed. 



The Executors of Isaac ChASov^ plaintiffs in errors 

against » 
John H. Bailey and Arnoldus Voorhees, defendants 

in error. 
The same against Denton & Smith. 

Marth JOlh. ^^^ SamC OgaiflSt MeRRIT & M ERRIT. 

A memorandMm THESE causes camo before this Court on writs of error, to 

for a ^ut!h^ ^^^ Supreme Court. The facts in all were, substantially, the 

of roods, writ- game. (See Merrit fy Merrit v. Clasan, 12 Johns. Rep. 102.) 

employed '^''^lo TotTiwcnd, a broker, was employed by Clason, a merchant, 

make the pur- in the city of Ncw^York^ in February ^ 1812, to purchase a 

1^^'pmeU, in quantity of rye for him. Tovmsend appUed to Bailey fy Voor- 

his book, in' the hees, to know if they had rye for sale ; and they agreed to sell 

veo^^ the him, for Clason^ 3,000 bushels of rye, at one dollar per bushel, 

names of the payable on delivery, and authorized him to make sttle thereof 

vendee, and^e ^0 CZa^on accordingly. Tot/;?uen£{ informed C/a5on of the quan- 

* h™* 1^ '**•' ^^^y ^^ ^y® ^^ could purchase of Bailey fy Voorhees, and the 

^beUxiy oiFib^ terms of salo, and he was directed by Clason to purchase it. 

memorandam. Towfisend then went to Bailey fy Voorhees, and closed the bar- 

MribedTb/the g&in 9 ^^^ thereupon wrote the following memorandum in his 

p^es, It a memorandum book, in the presence of Bailey fy Voorhees : 

orandum "^- " February 29th — Bought for Isaac Clason^ of Bailey fy Voor* 

in the fltatate of hees, three thousand bushels of good merchantable rye, deliver- 

f • 485 ] able from ♦the 5th to the 15th of April next, at one dollar per 

^'^8%}^iferrU hushel, and payable on delivery." The memorandum was made 

V. Clason, 12 the 29th of February, 1812, and was written, as well as the 

Johns. RepAOi. Qj|,gj memoranda, in the same book, with a lead pencil. The 

day after making the bargain, Townsend informed Clason of 

it; and he gave him a copy of the memorandum, in the latter 

part of the month of April, but not before. On the 14th of 

April, 1312, Bailey fy ^oorAee^ tendered 3,000 bushels of good 

merchantabte rye to Clason, requesting him to take the same 

away, and pay for it, according to the terms of the bargain ; 

but Clason refused to accept and pay for it. On the 16th of 

April, Bailey fy Voorhees addressed a letter to Clason, giving 

him notice, that unless he took the rye and paid for it, in the 

mean time, it would be sold on Tuesday following, at pub- 

(a) Peltier v. ColHns, 3 WendMs Rep. 459. StwaU v. Filch, 8 Ctno, Rep SIA. 
Bailey v. Ogdan, 3 Johns. Rep. 399. 
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lie auction, &c., and that they should hold him accountable for IN error. 

whatever deficiency there might be, after charging the original ALBANY 

price, charges, <&.c. Clason neglected to receive and pay for March, isir 

the rye, which was sold pursuant to the notice, at the best price 

that could be got for it ; and the deficiency, after deducting the 

net proceeds from the price at which it was purchased by Clason, Bailey. 

WBM 1,150 dollars and 50 cents, to recover which sum, the suit 

w:is brought by Bailey fy Voorhees against Cldsdn. There was 

a special verdict, on which the Court below gave judgment for 

the plaintiffs below, on which the defendant brought a writ of 

error. 

The reasons of the judgment below were assigned by the 
chief justice ; being the same as delivered by the Supreme 
Court, in Merrit fy Clason, (12 vol. 100.) 

The cause was argued by Van Bur en, (attorney-general,) 
for the plaintiff in error, and by «S^. Jones , jun.^ and Henry y for 
the defendants in error* 

For the plaintiff in error, it was contended, 1st. That there 
was not a sufficient memorandum in writing, within the statute 
of frauds. 

2d. That the agreement was not signed by both parties. In 
support of these positions, the following cases were cited : 1 
Esp. Rep. 105. Beawes Lex Merc. 495, 496. SvgdevCs L. of 
Vend. 43. 62, 63. 5 Term Rep. 63. 7 Term Rep. 16. 204. 

1 East's Rep, 194. 1 Sch. fy Lef 20. 2 &A. fy Lef. 4. 3 
Johns, Rep. 419. 4 Cranch, 235. 2BI Cbm.297. 12 Johns. 
Rep. 76. 

^For the defendants in error, it was insisted, that the broker [ • 486 ] 
was agent for both buyer and seller, and that the memorandum 
of the contract made by him was sufllicient to bind both parties. 
They cited 3 Burr. 1921. 3 Term Rep. 149. 7 East, 558. 7 
Vesey, 265. 2 Caines, 117. 8 Vin. Abr. 126. s. 5. 3 Atk. 503. 

2 Bos. if PuU. 238. 5 Vin. Abr. 527, pi 17. 1 Bl. Com. 
509. 

The Chancellor. The case struck me upon the argument, 
as being very plain. But as it may have appeared to other 
members of the Court in a different, or, at least, in a more 
serious light, I will very briefly state the reasons why I am of 
opinion, that the judgment of the Supreme Court ought to be 
affirmed. 

The contract on which the controversy arises, was made in 
the following manner : 

Laac Clason employed John Toumsend to purchase a quan- 
tity of rye for him. He, in pursuance of this authority, pur- 
chased of Bailey fy Voorhees 3,000 bushels, at one dollar per 
bushel, and at the time of closing the bargain, he un-ote a mem- 
orandum in his memorandum book« in the presence of Bailey 
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/■V ERROR, fy VoorhetSy in these words : " February 29th, bought for Laac 
ALBANY, ClnsoTi, of Bailey fy Voorhees, 3,000 bushels of good mer- 
March, 1817. chantable rye, deliverable from the 5th to the 15th of April 
"^ClasoIT^ next, at one dollar per bushel, and payable on delivery." 

V. The terms of the sale and purchase had been previously 

Bailxt. communicated to Clason, and approved of by him, and yet at 
the time of delivery, he refused to accept and pay for the rye. 
The objection to the contract, on the part of Clason^ is thai 
it was not a valid contract within the statute of frauds. 

1. Because the contract was not signed by Bailey 8f 
Voorhees. 

2. Because it was written with a lead pencil, instead of pen 
and ink. 

I will examine each of these objections. 

It is admitted that Clason signed this contract, by the in- 
sertion of his name by his authorized agent, in the body of the 
memorandum. The counsel for the plaintiff in error do not 
contend against the position, that this was a sufficient subscrip- 
tion on his part. ^It is a point settled, that if the name of a 
party appears in the memorandum^ and is applicable to the 
whole substance of the writing, and is put there by him or by 
his authority, it is immaterial in what part of the instrument 
the name appears, whether at the top, in the middle, or at the 
[ • 487 J bottom. \Saunderson v. Jackson, ^B.fy Puller, 238. Welford 
V. Beazley, 3 AtJc, 503. StoJces v. Moor, cited by Mr. Coxe in 
a note to 1 P. fVms. 771.) Forms are not regarded, and the 
statute is satisfied if the terms of the contract are in writing, and 
the names of the contracting parties appear. Clason^s name 
was inserted in the contract, by his iauthorized agent, and if it 
were admitted that the name of the other party was not there 
by their direction, yet the better opinion is, that Clason, the 
party who is sought to be charged, is estopped, by his name, 
from saying that the contract was not duly signed within the 
purview of the statute of frauds ; and that it is sufficient, if the 
agreement be signed by the party to be charged. 

It appears to me, that this is the result of the weight of au- 
thority both in the Courts of law and equity. 

In Ballard v. Walker, (3 Johns. Cases, 60.) decided in the 
Supreme Court, in 1802, it was held, that a contract to sell 
land, signed by the vendor only, and accepted by the other party, 
was binding on the vendor, who was the party there sought to 
be charged. So in Roget v. Merritty (2 Caines, 117.) an agree- 
ment concerning goods signed by the seller, and accepted by 
the buyer, was considered a valid agreement, and binding on 
the party who signed it. 

These were decisions here, under both branches of the statute, 
and the cases in the English Courts are to the same effect. 

In Saunderson v. Jackson, (2 Bos. fy Pull. 238.) the suit was 
against the seller, for not delivering goods according to a mem- 
orandum signed by him only, and judgment was given for the 
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plaintifl^ notwithstanding the objection that this was not a suf- m error. 
ficient note within the statute. In Champion v. Plumer, (4 "Albany 
Bos. fy PvlL 252.) the suit was against the seller, who alone March, isii 
had signed the ai;reement No objection was made that it was ^^-^T^^^'^''^^ 

*^ •' . CL.ABON 

not signed by both parties, but the m^fnorandum was held de-- y. 
fective, because the name of the buyer was not mentioned at Bailw. 
all, and consequently there was no certainty in the writing. 
Again, in Egerton v. Matthews, (6 East, 307.) the suit was on 
a memorandum for the purchase of goods, signed only by the 
defendant, who was the buyer, and it was held a good agree- 
ment within the statute. Lastly, in Allen v. Bennet, (3 Taunton^ 
169.) the seller was sued for the non-delivery of goods, in pur- 
suance of an agreement signed by him only, and judgment was 
rendered for *the plaintiff. In that case, Ch. J. Mansfield [ * 488 ] 
made the observation, that *^ the cases of Egerton v. Matthews, 
Saunderson v. Jackson, and Champion v. Plumer, suppose the 
signature of the seller to be sufficient ; and every one knows it 
is the daily practice of the Court of Chancery, to establish con- 
tracts signed by one person only, and yet a Court of equity 
can no more dispense with the statute of frauds than a Court 
of law can." So Lawrence, J., observed, that " the statute 
clearly supposes the probability of there being a signature by 
one person only." 

If we pass from the decisions at law to the Courts of equity, 
we meet with the same uniform construction. Indeed, Lord 
Eldon has said, (18 Vesey, 183.) that chancery professes to 
follow Courts of law, in the construction of the statute of frauds. 

In Hatton v. Gray, (2 Chan. Cas. 164. 1 Eq. Cas. Abr. 21, 
pK 10.) the purchaser of the land signed the agreement, and 
not the other party, and yet the agreement was. held by Lord 
Keeper North to be binding on him, and this too on a bill for 
a specific performance. So, in Coleman v. Upcot, (5 Viner, 
527. pi. 17.) the Lord Keeper Wright held, that an agreement 
concerning lands was within the statute, if signed by the party 
to be charged, and that there was no need of its being signed 
by both parties, as the plaintiff, by his bill for a specific per- 
formance, had submitted to perform what was required on his 
part to be performed. 

Lord Hardwicke repeatedly adopted the same language. In 
Buckhouse v. Crosby, (2 Eq. Cas. Abr.sS2, pi. 44.) he said, he 
had often known the objection taken, that a mutual contract 
in writing signed by both parties, ought to appear, but that the 
objection had as often been overruled ; and in Welford v. 
Beazley, (3 Atk. 503.^ he said, there were cases where writing 
a letter, setting forth tne terms of an agreement, was held a 
signing within the statute \ and in Owen v. Davies, (1 Ves. 82.) 
an agreement to sell land, signed by the defendant only, was 
held binding. 

The modern cases are equally explicit. In Cotton v. Lee, 
before the lords commissioners, in 1770, which is cited in 2 

405 



488 CASES IN THE COURT OF ERRORS 

JS ERROR. Bro, 564, it was deemed sufficient, that the party to be charged 
ALB4NY ^^^ signed the agreement. So in Seton v. Slade, (7 Vesey^ 

March) 1817. 275.) Lord EldoTiy on a bill for a specific performance, against 

^-^7^^^^^^ ^G buyer of land, said that the agreement being signed by the 

''tf^" defendant only, made him, within the statute, a party to be 

Bailet. charged. The case of Fotole v. Freeman j (9 Fiwcy, 351.) was 

[ * 489 J an ^express decision of the master of the rolls, on the very 
point, that an agreement to sell lands, signed by the vendor 
only, was binding. 

There is nothing to disturb this strong and united current of 
authority, but the observations of Lord Ch. Redesdale, in Lav?" 
renson v. Butlery (1 Sch, fy Lef. 13.) who thought that the 
contract ought to be mutual, to be binding, and that if one 
party could not enforce it, the other ought not. To decree 
performance, when one party only was bound, would '^ make the 
statute really a statute of frauds, for it would enable any person 
who had procured another to sign an agreement, to make it 
depend on his own will and pleasure whether it should be an 
agreement or not." The intrinsic force of this argument, the 
boldness with which it was applied, and the commanding weight 
of the very respectable character who used it, caused the Courts, 
for a time, to pause. Lord Eldotiy in 1 1 Vesey, 592., out of 
respect to this opinion, waived, in that case, the discussion of 
the point ; but the Coiu^ts have, on further consideration, re- 
sumed their former track. In fVestem v. Russelly (3 Vesey if 
Beames, 192.) the master of the rolls declared he wa.s hardly at 
liberty, notwithstandins the considerable doubt thrown upon 
the point by Lord Redesdale, to refuse a special perfonnance 
of a contract to sell land, upon the ground that there was no 
agreement signed by the party seeking a performance; and in 
Urmond v. Andersoriy (2 Ball fy Beatty, 370.) the present lord 
chancellor of Ireland (and whose authority, if we may judge from 
the ability of his decisions, is not far short of that of his pred- 
ecessor) has not felt himself authorized to follow the opinion 
of Lord Redesdale. '' I am well aware," he observes, " that a 
doubt has been entertained, by a judge of this Court, of very 
high authority, whether Courts of equity would specifically exe- 
cute an agreement where one party only was bound ; but there 
exists no provision in the statute of frauds to prevent the exe- 
cution of such an agreement." He then cites, with approba- 
tion, what was said by Sir J. Mansfield, in Allen v. Bennet, 

I have thought, and have often intimated, that the weight of 
argument was in favor of the construction that the agreement 
concerning lands, to be enforced in equity, should be mutually 
binding, and that the one party ought not to be at liberty lo en- 
force, at his pleasure, an agreement- which the other was not 
entitled to claim. It appears to be settled, {Hawkins v. Holmes^ 

[ * 490 ] *1 P. fVms. 770.) that though the plaintiff has signed the 
agreement, he never can enforce it against the party who has 
not signed it. The remedy, therefore, in such case, is not mu- 
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tuai. But. notwithstanding this objection, it appears from the in error 
revieiv of the cases, that the point is too well settled to be now 
questioned. 

There is a slight variation in the statute respecting agree- 
ments concerning the sale of lands, and agreements concerning 
the sale of chattels, inasmuch as the one section (being the 
4th section of th^ English^ and the 11th section of our statute) 
speaks of the party ^ and the other section (being the 17th of 
English^ and the 15th of ours) speaks of the parties to be 
charged. But I do not find from the cases that this variation 
has produced any difference in the decisions. The construe* 
tion, as to the point under consideration, has been uniformly 
the same in both cases. 

Clason, who signed the agreement, and is the party souglit 
to be charged, is, then, according to the authorities, bound by 
the agreement, and he cannot set up the statute in bar. But I 
do not deem it absolutely necessary to place the cause on this 
ground, though, as the question was raised and discussed, I 
thought it would be useful to advert to the most material cases, 
and to trace the doctrine through the course of authority. In 
my opinion, the objection itself is not well founded in point 
of fact. 

The names of Bailey fy Voorhees are as much in the tnemo- 
randum as that of Clason. . The words are, " Bought for Isaac 
ClasoUy of Bailey fy Voorhees, 3,000 bushels," &c. ] and how 
came their names to be inserted ? Most undoubtedly they Were 
inserted by their direction and consent, and so it appears by the 
special verdict. The jury find, that when the bargain was 
closed, Townsendj the agent of ClasoUy did at the timcj and in 
their presence, write the memorandum ; and if so, were not their 
names inserted by their consent? Was not Toumsend their 
agent for that purpose ? If they had not assented to the memo- 
randum, they should have spoken. But they did assent, for the 
memorandum was made to reduce the bargain to writing in their 
presence, at the time it was closed. It was, therefore, as 
much their memorandum as if they had written it themselves. 
Townsend was, so far, the acknowledged agent of both parties. 
The auctioneer.who takes down the name of the buyer, when he 
*bids, is, quoad hoc, his agent. {^Emmerson v. Heelis, 2 Taunt. 
38.) The contract was, then, in judgment of law, reduced to 
writing, and signed by both parties ; and it appears to me to be 
as unjust as it is illegal, for Clason, or his representatives, to get 
rid of so fair a bargain, on so groundless a pretext. 

2. The remaining objection is, that the memorandum was 
made with a lead pencil. 

The statute requires a writing. It does not undertake to de- 
fine with what instrument, or with what material, the contract 
shall be written. It only requires it to be in uniting, and signed, 
be. ; the verdict here finds that the memorandum was unritten, 
but it proceeds further, and tells us with what instrument it was 
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iJV ERROR, written, viz. with a lead pencil. But what have we to do with 
the kind of instrument which the parties employed, when we 
find all that the statute required, viz. a memorandum of the 
contract in writing, together with the names of the parties ? 

To iDrite is to express our ideas by letters visible to the 
eye. The mode or manner of impressing those letters is no 
part of the substance or definition of writing. A pencil is an 
instrument with which we write without ink. The ancients 
understood alphabetic writing as well as we do, but it is certain 
that the use of paper, pen, and ink, was, for a long time, un- 
known to them. In the days of Job they wrote upon lead with 
an iron pen. The ancients used to write upon hard substances, 
as stones, metals, ivory, wood, &c., with a style or iron instru- 
ment. The next improvement was writing upon waxed tables ; 
until, at last, paper and parchment were adopted ; when the 
use of the cafamus or reed was introduced. The common law 
has gone so far to regulate writings, as to make it necessary 
that a deed should be written on paper or parchment, and not 
on wood or stone. This was for the sake of durability and 
safety ; and this is all the regulation that the law has prescribed. 
The instrument, or the material by which letters were to be im- 
pressed on paper or parchment, has never yet been defined. 
Thi& has been lef^ to \}q governed by public convenience and 
usage; and as far as questions have arisen on this subject, the 
Courts have, with great latitude and liberality, left the parties to 
their own discretion. It has, accordingly, been admitted, (^BL 
Com. 297. 2 Bos. fy Pull. 238. 3 E^. Rep. 180.) that printing 
was writing, within the statute, and (2 Bro. 585.) that stamping 
was equivalent to ^signing, and (8 Fc^ey, 175.) that making a 
mark was subscribing within the act. I do not find any case in 
the Courts of common law in which the very point now before 
us has been decided, viz. whether writing with a lead pencil 
was sufficient; but there are several cases in which such 
writings were produced, and no objection taken. The Courts 
have impliedly admitted that writing with such an instrument, 
without the use of any liquid, was valid. Thus, in a case in 
ComyrCs Reports, (p. 451.) the counsel cited the case of JLove- 
day V. Claridge, in 1730, where Loveday, intending to make 
his will, pulled a paper out of his pocket, wrote some things 
down with ink, and some with a pencil, and it was held a good 
will. But we have a more full and authentic authoritv in a 
late case decided at doctors' commons, (^Raymes v. Clarkson, I 
Phillim. Rep. 22.) where the very question arose on the validity 
of a codicil written with a pencil. It was a point over which 
the prerogative Court had complete jurisdiction, and one objec- 
tion taken to the codicil was the material with w hich it was 
written ; but it was contended, on the other side, that a man 
might write his will with any material he pleased, quocunque 
modo velit^ quocunque modo possit, and it was ruled by Sir John 
Nicholl, that a will or codicil written in pencil was valid in law 
408 
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The statute of frauds, in respect to such contracts as the one /jv error, 
before us, did not require any formal and solemn instrument, albany " 
It only required a note or memorandum, which imports an in- March, isH. 
formal writing done on the spot, in the moment and hurry and ^""^'T^^'^'*^^ 
tumult of commercial business. A lead pencil is generally the v. 

most accessible and convenient instrument of writing, on such Hildreth 
occasions, and I see no good reason why we should wish to put 
an interdict on all memoranda written with a pencil. I am per- 
suaded it would be attended with much inconvenience, and 
aOTord more opportunities and temptation to parties to break 
iaith with each other, than by allowing the writing with a pen- 
cil to stand. It is no doubt very much in use. The Courts 
have frequently seen such papers before them, and have always 
assumed them to be valid. This is a sanction not to be dis- 
regarded. 

I am, accordingly, of opinion that the judgment of the Su- 
preme Court ought to be affirmed. 

This was the opinion of the Court. {Elmendorf fy Livings* 
ton, senators^ dissenting.) 

*It was thereupon ordered, adjudged, and decreed, that the [ • 493 ] 
judgment of the Supreme Court be, in all things, affirmed, and 
that the defendants recover from the plaintiffs their double 
costs, to be taxed, and that the record be remitted, &c. 

Judgment affirmed. 



Robert Sands, appellant^ 
against 
Patrick G. Hildreth, respondent 

THIS was an appeal from the Court of Chancery. The bill where aa m 
was filed by the respondent a^inst Robert Sands, the appel- »o^r.«n| debior, 
lant, Comfort Sands, and Anne J, Barbarine, to set aside a suiisweropend- 
conveyance made by Comfort Sands to Robert Sands, of certain j^s^ ™*^^hi8 
lands in Brooklyn, on which a ropewalk is situated, as fraudu- brother, for an 
lent against the plaintiff, who purchased the same at a sheriff's '"T^c^be whole 
sale, under an execution against Comfort Sands, Anne J. Bar* (if indeed any 
barine, the other defendant, was a tenant in possession. The 5fJ*{,oi^cicariy 
bill was taken pro confesso, against Comfort Sands, for want appear to have 
of an answer. Robert Sands put in his answer ; and as it re- It!?" P!?f ' !i?^ 

• ' the convejrance 

was for some 

time kept secret, there bein^oo proof that it was executed when it bore date, and the grantor still continuing 

in possession, making erections and receiving the rents and profits, it was held that tlie deed was fraudulent 

and void, as against a subsequent purchaser of the land, at a sale under an execution against the grantor, (a) 

A purchaser, at a sheriflTs sale, under the judgment of a creditor, is entitled to the benefit of the statute of 

frauds, equally as the creditor himself, and may support a bill to set aside a previous fraudulent conveyance. 

The statute of frauds, as far as relates to fraudulent conveyances, is an exposition of the common law. lb) 

Whether a deed, fraudulent on the part of the grantor, can be set aside, where the grantee is a bona fide 

purchaser, and ignorant of the fact T Quaere, (c) 

ia) Vide Sexton ▼. WheaUm, 8 Wheat. 2S9. Hiidreih v. Sands, 2 Joh$u. Ch. Rep. 35. 
b) Vide Jackson v. Maihu, 7 Cow. Rep. 901. 
c) Vide Anderson v. Roberts, 18 Joftns. Rep. 515. See also S Johns. Ch. Rep. 95. 3 7<t 371. 
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IN ERROR, garded Barbarine, the cause came on upon bill and answer, 
ALBANY ^^ having been examined as a witness on the part of tbe 

March, 1817. plaintiff. 

^""^^^^^^ 1«^ March, 1801, Comfort Sands was declared a bankrupt, 
v. under ihe then existing law of the United States, and finally 

HiLDRETH. obtained his certificate of discharge. The bill charged, that 
Comfort Sands, previous to his bankruptcy, made sundry 
fraudulent conveyances of his real estate to his sons, Henry 
and Lewisy and to others ; that Kibhe, his assignee, refused to 
take measures, or to alloV^ the creditors, to institute a suit in 
his name, to set aside these conveyances ; that George Codtcise 
and others, creditors of the bankrupt, in November^ 1801, filed 

[ * 494 ] their bill *^against Comfort, Henry, and Lewis Sands and others, 
to set aside those conveyances, in which costs and mesne profits 
were decreed to the plaintiffs : that pending that suit, in January^ 
1805, Comfort Sands purchased, at a master's sale, under a mort- 
gage given to the bank of NeW'York, the real estate now in ques- 
tion, for the consideration of 500 dollars, which was conveyed, 
by his direction, to Joseph Sands, who held the same in trust, 
until he conveyed it to Comfort Sands. That Comfort Sands 
remained in possession and erected a ropewalk thereon, which 
he paid for out of the iftnts and profits, and continued in posses- 
sion until he fraudulently conveyed it to Robert Sands, in Febru- 
ary, 1807, while the suit of Codwise and others was in rigorous 
prosecution, for a nominal consideration, and with a view to 
delay and defraud Codwise and other creditors ; that Robert 
Sands did not take possession of the premises, nor receive the 
rents and profits, but allowed Comfort Sands to keep posse&* 
sion, and receive them, though he held himself out as the agent 
of Robert Sands ; that the deed was not delivered at the time 
of the date, nor until about the time that the plaintiff's title 
was set up, and that the premises are worth about three times 
as much as is expressed in the deed. The property was sold 
by the sheriff, on the 3d o( December, 1811, under two execu- 
tions, one out of the Court of Chancery, at the suit of Codwise 
and others, and the other out of the Supreme Court, at the suit 
of £. Whitney; and the plaintiff, who became the purchaser at 
such sale, for 215 dollars, received a deed from the sheriff, dated 
the 4th of January, 1812, conveying all the right of Com/or^ 
Sands to the premises, on the 13th oi February, 1808. Barbae 
rine was in possession, at the time, as a tenant for years. 

Robert Sands, in his answer, admitted that Joseph Sands 
conveyed the premises in 1 806 ; that Comfort Sands, in 1806 
and 1807, built a ropewalk and store on the land, which he 
paid for partly in money, and the residue out of the rents and 
profits, and he said that Comfort Sands stated the cost to be 
3821 dollars and 94 cents, which he believed to be true. He 
then stated that on the 21st of February, 1807, he purchased 
the premises of Comfort Sands, and that the same were con- 
veved to him by a deed of that date, duly acknowledged and 
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recorded ; that, at that time, Comfort Sands was, and, as the IN ERROR 
defendant believed and understood, had. for a long time, been albany 
in possession thereof; that on the 10th of February, 1807, March, isir 
Comfort Sands had leased the premises *to John Smith, for '^^'^T'^''^^'^ 
seven years, from the 1st of May, |807, at the rent of 750 dol- ^v°' 
lars per annum ; that, on the 10th of February, Comfort Sands Hildreth. 
received two years' rent from. Smith, in advance, on the 15th, [ * 495 ] 
one year's advance, and on the 18th, the further sum of 312 
dollars ; all which payments were endorsed on the lease, and 
the lease, with these endorsements, assigned to the defendant 
when he made the ptirchase ; that 4500 dollars was the value 
of the property ; that when the conveyance was made to him 
by Comfort Sands, the latter was indebted to him 500 dollars, 
and that he has since paid him, on account of the purchase 
money, 1052 dollars, in cash, and assumed the payment of debts 
due from Comfort Sands to sundry individuals, amounting to 
2948 dollars, which sums made up the consideration of 4500 
dollars ; that he made the purchase with a view to secure 500 
dollars due to him, and to assist Comfort Sands with money to 
pay off his small debts; that in October, 1810, a settlement 
took place; but the defendant took no regular receipts for the 
mooeys paid, but kept a memorandum thereof, and relied on 
an adjustment thereof between them. The defendant admitted 
that he never promised the creditors to pay them, nor rendered 
himself liable to pay, or otherwise, than by promising Comfort 
Sands to pay them. The payments to Comfort Sands are stated 
to have been made in 1807, 1808, 1809, and 1810, and the as- 
sumption to pay the debts of Comfort SoTids in September, 1810. 
The defendant stated that he had only paid three debts, one 
of 270 dollars, one of 100 dollars, and another of 76 dollars 21 
cents ; that Barbarine was directed to pay others of their debts, 
amounting to 153 dollars 42 cents; that in May, he delivered 
Comfort Sands 675 dollars, and in September of the same year, 
474 dollars 50 cents, to be applied to pay the debts, but 
whether these sums were so applied, the defendant did not 
know; that on the 10th of March, 1811, a settlement was 
effected between Barbarine, as partner of John Smith, the 
lessee and the defendant, by Comfort Sands, as the defendant's 
agent, when the old lease was surrendered, and the defendant 
gave Barbarine a new lease for seven years; that from the 
date of his deed in February, 1807, he had been in actual pos- 
session of the vacant half of the premises, and Barbarine was 
in the possession of the other half as his tenant ; that Comfort 
Sands superintended the building of the ropewalk on the 
premises leased to Smith, between February and May, 1807 ; 
that *when he assumed to pay the debts of Comfort Sands, in [ • 496 ] 
1810, he understood that they were just debts, and some of 
them to be for the expenses of building the ropewalk; and that 
all the improvements, between the 21st of February and May, 
1807, were made at the expense of Comfort Sands; that the 
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JS ERROIL deed, about the time of its date, was delivered to John R. 
A MIA NY Sandsy son of Comfort Sands, as agent of the defendant, and 

Maxcd, isi7. that thc deed from that time had remained in his possession, 

'"-'T^^'^^^^ or under his control ; that John R. Sands had no special au- 
V"^* thority from him to receive ^he deed, but acted as his general 
HiLDRKTH. agent, and he did not receive from him any immediate notice 
of the delivery of the deed. 

Barbmine, who, by an order of the Court of Chancery, was 
examined as a witness, said, that the property claimed by 
Robert Sands was worth between six and seven thousand 
dollars ; that he became a tenant in possession, in August, 1807, 
in connection with iS'/nt^A, who had a lease from May 1st, 1807, 
from Comfort Sands, and that he considered himself as a tenant 
of Comfort Sandsy until October or November, 1810; that the 
first time he heard of the deed was in the summer of 1809 ; 
when it was mentioned to him by heiois Sands, a son of Com- 
fort Sands, as a secret; that in October or November, 1810, 
Comfort Sands first mentioned the deed to him ; that in 1807, 
Smith paid Comfort Sands the rent in advance for 1807, 1808, 
1809, and part of 1810, amounting to 2,562 dollars and 14 
cents, which was endorsed on the lease ; that in the spring of 
1811, he settled with Comfort Sands, who represented himself 
as the agent of Robert Sands, and the witness did not see or 
converse with Robert Sands on the subject ; that the new lease, 
which was in the hand- writing of Comfort Sands, was first exe- 
cuted by the witness, and sent into the country, to be executed 
by Robert Sands; that he gave his promissory note for the 
rent reserved on the lease to him, in the name of Robert Sands y 
payable on the 1 st of November, 181 1, to Robert Sands or order, 
and when it fell due it was paid into the bank to the credit of 
Comfort Sands, as the last endorser ; that Comfort Sands sent 
to the witness the receipt of Robert Sands, for two quarters^ 
rent, which would become due in August, 1812, with a list of 
debts due by Comfort Sands to several persons, and requesting 
the witness, out of these two quarters' rent, to pay those debts 
for him ; which debts were referred to in the receipt : bet this 

[*497] the witness declined to do. *That since August, 1812, he 
had understood from Comfort Sands, that one of the debts, that 
for 76 dollars 21 cents, had been settled, and the witness be- 
lieved the rest were still due, as the creditors had applied to 
him for payment. 

It appeared that Laac Heyer, on the 21st January, 1807, 
commenced a suit in the Supreme Court against Comfort Sands, 
to recover 1,510 dollars, and that he prosecuted the same to 
judgment ; and that Comfort Sands was, on the same day, in- 
debted to Archibald Grade, in the sum of 984 dollars and 25 
cents, which remained unpaid. 

The cause coming on to be heard in the Court below, in Au- 
gust term, 1814, and none of the defendants appearing, but all 
making default, a decree was pronounced/or the plaintiff; (which 
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if in 12 Johm. Rep. 494, 495.) an appe&l was entered from m ERROR. 
that decree, and the appeal dismissed by this Court, without en- albany 
tering into the merits. (See 12 Johns. Rep. 493. 497.) A rehear- March, isii 
ing, in the Court below, was afterwards petitioned for, by the de- 
fendant Robert Sands, and granted by the chancellor. After "V/ 
the rehearing, the chancellor decreed that the deed from Com- Hildrkth 
fort Sands to Robert Sands was fradulent and void as against 
the plaintiff; that he was entitled to the rents, under the lease 
to Barbarine, and ordered him to pay Barbarine his costs ; and 
that the defendants, Comfort and Robert Sands, pay the plain- 
tiff these costs as well as his costs of suit. This decree was, 
in fact, no more than an affirmance of the decree before pro- 
nounced. An appeal having been entered from the second 
decree, and the cause brought on to argument, the chancellor 
assigned his reasons for his decree. (See 2 Johns. Ch. Rep. 41 
50.) 

Woodworthy for the appellant. 

Riggs, for the respondent. 

Spencer, J. Several questions have been discussed on the 
hearing, which I shall merely glance at. It has been contend- 
ed that the respondent is not invested with the rights of fVhit- 
ney, Codwise^ and others, under whose judgments he became a 
purchaser, at a public sale, made by (he sheriff of King^s coun- 
ty, under executions issued on those judgments. The statute, 
it is urged, protects creditors only from fraudulent deeds, and 
not a person standing in the situation of the respondent. 

*This proposition is, in my judgment, without any foundation. [ * 498 ] 
All the respondent's right to the land in controversy is derived 
from and under the judgments under which he purchased ; 
the judgments are his title ; and he is placed, by the judicial 
sale which took place, precisely in the place of the creditors. 
If the title acquired under the sheriff's sale &ils, for want of 
title in the person against whom the execution issues, the pur- 
chaser is entitled to a restitution of the money paid. (1 N. R. L. 
504.) How can it then be pretended, that the respondent is not 
clothed with all the rights of the judgment creditors, if they 
are liable to refund all that has been advanced by the respond- 
ent, on the failure of the title he bought.^ The idea itself is 
novel, and unsupported by reason or authority. 

It has been incidentally stated by his honor the chancellor, 
in the opinion given by him in this cause, that if the deed sought 
to be avoided as fraudulent, was to be considered fraudulent 
im the part of C Sands, the grantor, there would be great dif^ 
Gculty in supporting it, even if the grantee was innocent of 
my fraud. 

I do not understand his honor, as intending to give a de- 
cided opinion upon this point ; nor was it necessary. I cannot, 
however, refrain from expressing a different inclination of 
opinion. It seems to me that the*statute for the prevention of 
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IN ERROR, frauds, which has been universally considered as an expo6i- 
tion of the common law, was intended to avoid deeds contriv- 
ed and devised fraudulently, for the delaying and defrauding of 
creditors, in those cases only where both parties participated 
in the fraud ; and, in my apprehension, the 6tfa section of the 
statute (I N. R. L. 77.) is a full manifestation of the sense and 
meaning of that statute ; it provides, that that act shall not bt 
construed to impeach or make void any conveyance of lands 
made upon good consideration, and bonajide^ to any person nol 
having notice or knowledge of the covin or fraud specified in 
the act. The grantor then may intend a fraud, but if the grantee 
is a fair, iona}i(/«, and innocent purchaser, his title is not to be 
aflTected by the fraud of his grantor. I forbear pursuing this 
part of the subject any further, and mean only to be understood 
as not sanctioning the doctrine advanced in the argument, that 
the fraud of C. Sands is to be visited on the appellant, even if 
be be a fair and bona fide purchaser. 

•This brings me to the only remaining part of the case : 
Is the deed from C. Sands to the appellant of the 21st of 
Ftbruarifj 1807, under all the facts proved and admitted, to 
be deemed fraudulent? I agree so entirely with his honor 
the chancellor, in the opinion he has delivered, as to find my- 
self wholly relieved from the necessity of discussing the point, 
at any great length. His reasoning is so satisfactory, and his 
elucidations so convincing, that nothing can be added to 
them ; and, in fiict, without treading the very ground he has 
occupied, nothing can be said. We find C. Sandsy in 1807, 
under considerable embarrassments. Whitney* s judgment, it is 
true, was not obtained until February ^ 1808 ; but we have a 
right to infer, that it was obtained in regular course of law, and 
that the debt must have been due when the deed in question 
was given ; and it is in proof that the suit of Codtvise and others 
was pending when the deed was given. It has been urged, that 
C. Sands might have had property abundantly sufiicient to sat- 
isfy his creditors, independently of the lands sold to the re- 
spondent. This, however, is not proved ; and if it were true, the 
appellant was bound to make out the fact. Not having done 
so, the inevitable conclusion is, that C. Sands had no other prop- 
erty out of which his creditors could pbtain satisfaction. Under 
these circumstances, the deed is given by one brother to an- 
other, accompanied by circumstances evincive of the most 
fraudulent intentions. To say nothing of the inadequacy of the 
consideration, let us see whether a bona fide purchaser would 
have conducted himself as the appellant has done, in almost every 
important particular of the transactions. It is not pretended by 
the appellant, that the consideration money, which was to be 
4,500 dollars, was paid at the time the deed was executed, or 
that it was secured, by any voucher, as evidence of the debt. 
The appellant states, that 500 dollars was then due him from 
C. Sands J and that the residue was to b^ paid as C. Sands should 
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require, either in money or the assumption of his debts ; but IN error, 
this pretended arrangement was left in this uncertain state, albany," 
without any written evidence whatever; and the appellant says, March, \m 
in his answer, that he paid small sums in 1807, 1808, 1809, and ~ 

1810 ; and that in the fall of the latter year, he assumed to pay 
debts owing from C. Sands, to the amount of 2,948 dollars ; 
not, however, to his creditors, but to C. Sands himself; and it 
is a very striking fact, that no interest was required by C. Sands 
for this long delay *of payment. The appellant took no receipts 
for three payments, and the debt, as well as the payments, were 
left in that loose and unusual way. C. SaTids not only contin- 
ued as the ostensible owner, but the deed was not known to 
exist, until the autumn of the year 1810, nearly four years after 
its execution. The defendant's answer as to the time when 
the deed was executed, and the first knowledge he had of it, is 
liable to severe remark and^in my judgment, indicates very 
clearly the fact, that if it was executed when it bore date, it was 
done without the appellant's agency or assent. 

C Sands received the rents, and made erections on the prem- 
ises, after the date of the deed ; and, pending the bargain by 
which the appellant was to acquire the premises, he covenanted 
to make these erections. It is pretended that he acted as en 
agent to the appellant, but no authority for that purpose is pro- 
duced ; and, like the rest of the fects, it stands on the naked as- 
sertion of the appellant. I cannot take the trouble to go 
through all the evidence of firaud, nor shall I cite a single ad- 
judged case, but content myself with saying, that I never met 
with a more marked case of actual, positive fraud ; and if such 
a deed, so contaminated, is allowed to stand, there would bean 
end of all upright and honest dealing between man and man, 
and no creditor would, hereafter, have the least chance of co- 
ercing a dishonest debtor to pay his debts. 

This being the unanimous opinion of this Court, it was, 
thereupon, ordered, adjudged, and decreed, that the decree 
of the Court of Chancery, appealed from in this cause, be 
affirmed, and that the appellant pay to the respondent their costs 
to be taxed, and that the record be remitted, &c. 

Decree of affirmance. 
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*MosES Lyon and Edward Brockwat, appellants^ 

against 

Benjamin Tallmadge, John Tallmadge, David Wad- 
ham, David Thompson, Garret Smith, Aaron 
Smith, Junius Smith, William S. Tallmadge, Jon- 
athan Richmond, and Solomon Dewey, respondents. 

THIS was an appeal from the Court of Chancery. The ap- A decree in one 
pellants, in their bill in the Court below, stated, that the plain- ^^^^Tde- 
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IN ERROR, tiff Brockway being, about the 31st of Dectmher^ 1807, com- 
ALBAN^ mitted to gaol, in the county of Cayuga j on a ca, sa, out of the 

March, 1817. Supreme Court, at the suit of the defendants, Benjamin Tall- 

^'^'J]^^^^^^ tnadge, John Tallmadge, David fVadhatn^ David Thompson, 

V. Garret Smithy Aaron Smith, Junius Smith, and William S. 

Taixmadoe. Tallmadge, for the sum of 2,627 dollars and 24 cents, or there- 
feuce in another abouts ; Lyon, with the defendant Solomon Dewey, on the Slat 
sJyicT^'mliSr ^^f March, 1808, executed to the defendant Jonathan Bichmond, 
of the two suits then sheriff of Cayuga, a bond for the gaol liberties, to be 
bdcMndcni*^"^ S^^^^^^ ^^ Broclcway ; that a suit was thereafter instituted in 
and so a cie- the Supreme Court, by the plaintiffs in the execution, against 
i'tLe w! *eil* Bichmond, for the escape of Brockway, which was tried at the 
cuiiou, as fraud- circuit in Cayvga county, on the 12th of June, 1811, where it 
MNt^of the d!^ appeared in evidence, that Brockway had been without the 
ITndant in the liberties at his own house, but that he had returned before the 
execution, is institution of the suit for the escape, and was within the liber- 
[ 502 J ijgg «^j thg commencement of the suit, upon which testimony 
"o a bfii fifed^by ^^^ Court directed the jury to find a verdict for the plaintiff, which 
the defendant they did, in pursuancc of a construction which had before that 
h^gment credt ^""^ '^^^^ givcu by the Supreme Court to the acts made for the 
itor, to get rid establishment of gaol liberties ; by which construction the sheriff 
wrgnmem"^?/ ^'^^ denied his plea of a return or recaption of the prisoner, 
the judgment before suit brought against him, and was subjected as for an 
cuUoB wM**i8- escape, for every departure of his prisoner from the liberties, 
sued, {a) That their counsel, being dissatisfied with this construction, ad- 

erw^°o"*be*'*a ^iscd the plaintiffs, after notice of trial had been received, to 
defence, must bring a writ of error for the purpose of revising the judgment 

ISieJon'^hf the ^^^^ ^'^S^^ ^ P^^" ^Y ^^^ Supreme Court. That to induce 
answerasahar, Bichmond to placc the further defence of the suit in the hands 
enough to rewi ^^ ^^® plaintiff's couuscl, to manage at their discretion, the plain- 
it at the hearing, tiffs and Dewey proposed to confess a judgment to him on the 
(*) 

A plea in bar of a former decree, must state so much of the former bill and answer, as to show that the 
same point was then in issue. 

Where A. and B. answer separately to a bill in chancery, and B. refers to, and adopts the answer of 
A. as his own, and a replication is filed to the answer of A., and not to that of B.f and their proofs are 
taken in the cause, this is not an admission that the answer of J9. is true. 

A. obtained a judrment against C, a sheriff, for the escape of a prisoner in execution, and C obtained 
a jud^ent against S. and £., his sureties for the limits of toe gaol^ D, afterwards prosecuted a writ of 
error \n the namQ of C to reverse the judgment obtained by ^.agamst C: during the pendency of which, 
C assigned the judgment which he had obtained afainst i>.and E. to ^.,with the assent of X>., and released 
all errors in the judginent obtained by ^. againsthim {€.); D. then filed a bill, to set aside the assignment 
and release, and to be permitted to prosecute a writ of error in the name of C. Held, that as the assent 
of D. was obtained, by taking an undue advantage of his situation and necessities^ it was no obstacle to the 
relief sought ; that the sureties of the sheriff hao a perfect right to use his name m prosecutin|^ a writ of 
error, a recovery against the sheriff being, in effect, a recovery against them ; and that admitting the at- 
sent of />. was duly obtained to the assifi^nment, yet as it did not appear that he had assented to the release 
of errors, the assignment could not affect his right to bring a writ of error, nor waSJiis rig^t affected by the 
release of errors. 

Wliere an unconscientious advantage has been taken of the situation of a person, a Court ofequity wiO 
relieve, although the circumstances do not amount to fraud in the contemplation of a Court of law. (c) 

No interrogatories can be put to witnesses, which do not arise from some fact charged in the issue, and 
testimony as to facts not staled in the bill or the answer, is to be rejected, {d) 

Courts are bound to decide upon the justice and law of the case, and not merely upon the poblt 
raisfni by counsel. 

(a) Vide DaU v. Roosevelt, 8 Cow. Rep. 333. Poioell v. Waiers, Ibid. 669, 680. 

ibi Vide Colet v. Cenler, 6 Cow. Rep. 691. 
c) Mf Donald v. NeiUon, 2 Cotoen, 139. 
d) Janut V. ATKemon, 6 Johns. Rep, 543. Woodcock v. Bewnet, 1 Cotc-en, 711, 
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bond given for the liberties, and such an arrangement Tvas ac- in error. 
cordingly made. That after the trial of the cause, a case was ^lb^ny 
made, with leave to turn it into a special verdict, and judgment March, lan. 
being given in May term, 1812, against Jtichmondf the case was ^^^^T''^'"'^^ 
turned into a special verdict, and in the ensuing August, a writ v.* 

of error was issued ; and that Lyon had expended in fees, to Tallwadoe, 
counsel in the case, and especially to prosecute the writ of error, 
the sum of 225 dollars. The plaintiffs stated, that while they 
were proceeding to discharge their obligation of indemnity to 
Richmond, and with a certainty of reversing the judgment, 
Richmond, and the plaintiffs in the suit for an escape, the latter 
acting by their attorney, who had the conduct of the suit, 
collusively and fraudulently agreed, that /{icAmo7t{/ should assign 
the judgment confessed to him to the plaintiffs in the suit for 
the escape, and should release all errors in the judgment in that 
suit, in consideration whereof they should relinquish all further 
proceedings on the judgment against him, and discharge him 
from all demands on account of the escape of Brockway, which 
agreement was carried into effect ; that before this agreement 
was consummated, Richmond applied to Lyon and Dewey to de- 
posit in money the amount of the recovery against him for th^ 
escape, with which it was not in Lyon^s power to comply, but 
being alarmed by information of the above agreement being 
about to be concluded, he prevailed on one Fishj who was then 
seised of real estate, in the county of Cayuga, to the amount 
of 20,000 dollars, at least, to become additional security to 
^Richmond, to the amount of 1,800 dollars, and he, at the same | * 503 ! 
time, strongly solicited Dewey to add further security for the 
amount of the residue of the judgment, but without effect; 
that Richmond, instigated by the attorney of the plaintiffs at 
law, and under pretence of future trouble, and apprehension of 
possible loss, although he admitted the sufficiency of the secu- 
rity, rejected the offer, and against Lyon^s entreaties and warn- 
ing, carried into effect the agreement, and discharged the writ 
of error, whereas the plaintitfs aver, that he had no ground for 
apprehension, or reason for requiring additional security, Ijyon 
being then seised of a clear real estate, in the county of CayU" 
ga, of the value of 4,000 dollars, besides about 1,500 dollars of 
personal property, and Dewey being worth, in real and personal 
estate, 2,000 dollars, or thereabouts. The plaintiff Lyon fbrther , 
stated, that Tallmadge and the other plaintiffs af law, having 
got into their possesion the judgment given to Richmond, by 
Thamoi Mumford, their attorney, applied to him, and repre- 
sented that Dewey, who had been a clerk of the plaintiff BrocJc^ 
way, had property of BrocJcwav, to a considerable amount, in 
his hands, for his indemnity as bail for Brockway^ and that if 
be would consent to execution being issued on the judgment, it 
would be mostly satisfied out of property in the hands of Dewey, 
and of a reasonable share of Lyon^s own property, so as not to 
leave more than five or six hundred dollars for him to pay ; 
Vol. XIV 53 417 
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JN ERROR, whereas, if the execution were continued to be stayed under 
the agreement for that purpose subsisting between the partieSy 
Dewey would so manage, with the property in his bands, that 
no part of it could be procured, and the whole judgment would 
fall upon Lyon; that, oppressed by the proceedings against 
him, and alarmed at every incident and suggestion touching the 
premises, and laboring under the belief that he was without 
relief, he yielded his consent, and execution was issued accord- 
ingly. The plaintiffs then stated, that, notwithstanding this 
representation, the dissatisfaction of Dewey at LyorCs consent to 
the issuing the execution, was seized upon, and such arrange- 
ment made, as to detach him from the plaintiffs, under some 
engagement to protect his property or the greater part thereof, 
from the operation of the execution, and throw the whole 
burthen of it on Ltyon^ and that Dewey had refused to join in 
this suit with the plaintifls. The plaintiffs further stated, that, 
in 1813, the Court of Errors decided the precise question arising 
*on the special verdict before mentioned, and restored the 
sheriff to his defence of return or recaption before suit brought, 
as at common law. The plaintiffs prayed a discovery and 
injunction. 

The joint and several answer of the defendants, William S. 
Talbnadge, Jonathan Richmond , and Solomon Dewey, stated, 
that the defendants, excepting Richmond and Dewey, were 
partners, under the firm of Tcdlmadge, Smith fy Co, The ex- 
ecution against BrocJcway, the bond for the liberties, and the suit 
against Richmond, were admitted ; and Richmond said, that it 
appeared, on the trial, that Brockway had escaped, and several 
times gone without the liberties of the gaol, while a prisoner 
in execution ; that the defence of a voluntary return before suit 
brought was overruled, because the defendant's plea was not 
accompanied by an affidavit that tlie escape was without his 
knowledge or consent, but that, during the pendency of the 
suit, he made such afHdavit, and lefl it with his attorney. He 
denied the agreement, that the defence of the suit against him 
should be relinquished to Lyon and Dewey, in consideration of 
their confessing a judgment to him, but said, that afler the 
action was brought against him for the escape of Broclcway, and 
before it was tried, he brought an action in the Supreme Court 
against Broclcway, Lyon, and Dewey, on the bond for the liber- 
ties, which was defended, and noticed for trial, at the circuit 
next after the circuit at which the action against him for the 
escape of Brockway was tried, and after the decisjon of the 
Supreme Court on the case ; that in August term, 1812, Brocfc- 
way, Lyon, and Dewey, the defendants in the suit on the bond, 
by their attorney, gave a cognovit actionem, and a confession of 
damages, without any such agreement or consideration as is 
mentioned in the bill, and the defendant Dewey said, that this 
statement, as far as related to himself, was true, in substance, 
according to the best of his recollection and belief. The de« 
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fendant Richnond further stated, that he did not sue out, nor IN ERROR, 
authorize any one to sue out, the said writ of error, nor had he albany" 
done any act, or authorized the doing any act, since the judg- March, isii 
ment rendered against him, to bring the same before the Court 
of Errors, nor did he ever conceive himself bound so to do, 
although he would have been willing to allow the plaintiffs and 
Dewey to have used his name, if they had suitably indemnified 
him against his responsibility for so doing, and his ultimate 
responsibility *to Tallmadge^ Smith fy Co. ; that after the verdict [ * 505 ] 
against him, and before judgment was rendered by the Supreme 
Court, he was alarmed at his situation in relation to that suit, 
not, however, in consequence of any representation by the 
plaintiffs therein, or their attorney, but by information derived 
from other sources, that Lyon had conveyed, or was about to 
convey, his real estate, situate in the county of Cayuga^ to one 
Fish^ mentioned in the plaintiff's bill, which conveyance the 
defendant apprehended was with a view to place the property 
out of the reach of the judgment which he had, or was likely 
soon to obtain, by confession, against Brockway^ LyoUy and 
Dewey ; whereupon his attorney proposed to the attorney of 
Tallmadge, Smith fy Co,, that the defendant should assign to 
them the judgment obtained, or about to be obtained, by him 
against BrocJcway, Lyon, and Dewey, by confession, and that, in 
consideration thereof, they should discharge him from all fur- 
ther liability, in the action for the escape, which proposition, 
however, was not, at that time, agreed to on their part ; that, 
•after the Supreme Court had given judgment against the de- 
fendant, in the action for the escape, the attorney for the plaintiffs 
in that action renewed the proposal above mentioned, or to the 
like effect, and that the defendant called upon Lyon and Dewey, 
and informed them of what was proposed to be done, at the 
same time informing them that he would refrain from making 
the proposed assignment, and would permit thebi to prosecute 
a writ of error on the judgment against him for the escape, in 
his name, if they would either deposit money in some safe and 
suitable hands, sufficient to indemnify him, or would give him 
sufficient security by way of indemnity; that they informed 
him that they could do neither, nor go beyond the security he 
then had by his judgment against them, and sundry obligations, 
principally against Fish, to a part of the amount ^f the judg- 
ment ; and they then informed him, that they could not blame 
him for availing himself of the proposed arrangement. The 
defendants Richmond and Dewey then stated, that soon after, 
and in consequence of what passed, as aforesaid, they, with 
Lyon, went to the office of TTiom^s Mumford, the attorney of 
Tallmadge, Smith fy Co., and Lyon and Dewey made some 
propositions to Mumford to settle the suit against the defendant 
Richmond, for the escape, by securing the amount of the judg- 
ment, or a part thereof, and thereby exonerating Richmond, in 
*that behalf; but Lyon and Dewey disagreeing among them- [*506] 
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IN ERROR, selves, as to the amount wliich each should pay or secare, no 
ALBANY settlement took place. The defendant Richmond further stated^ 

March, isil that, thereafter, and on the same day, he, with the knowledge 

^''^y^^^ *Dd entire approbation of the defendant Lyon, assigned to the 
V. plaintiffs in the action for the escape, the judgment obtained 

Tallhadgx. against Brockway, Lyon, and Dewey ; in consideration whereof 
the attorney for the plaintiffs, in the action for the escape, gave 
him a discharge from all liabiUty therein, and that this assign* 
ment bore date on or about the 2dd of December , 1812 ; that 
on the day when the assignment of the judgment was made, 
and after it was assigned, Lyon unequivocally agreed with the 
attorney of Tallmadge, Smith fy Co,,, that execution might be 
forthwith issued thereon, and proposed and agreed with the said 
attorney to procure the attendance of the then sheriff of Ca- 
yuga, or of his deputy, at a particular place on the following 
morning, <o receive the execution ; at whicK place it was then 
proposed and agreed, that Richmond and the said attorney 
should meet Lyon and the sheriff, or his deputy. That the 
meeting took place accordingly, when an execution was delivered 
to the sheriff's deputy, and Lyon informed the deputy, that be 
was willing that his property should be levied upon immediately ; 
but with a view to obtain a part satisfaction of the execution 
from the property of Dewey, he proposed and agreed to accom- 
pany the deputy and the said attorney to the house of Dewey, 
in order to levy the execution on his property, which he did 
accordingly, and was accompanied .by the defendant. Rich- 
mond further stated, that the assent of Lyon to the assignment, • 
and what Lyon did and agreed to, as before stated, was given 
and transacted, without any fraud, or misrepresentation, prac- 
tised on, or made to him by the defendant, or by the attorney oi 
Tallmadge^ Smith fy Co,, or by any other person, or persons, to 
the knowledge or beUef of the defendant, and without any mis- 
corception of his rights, on the part of Jjyon, according to the 
defendant's understanding and belief; and that, on the day when 
the defendant assigned the said judgment, he released all errors 
in the judgment recovered against him for the escape, which 
was then abo known to Lyon, and which the defendant was ad* 
vised it was but an act of justice for him to do. The defendants, 
Tallmadge and Dewey, denied that any engagement had been 
made to detach Dewey from the plaintiffs, and to refuse to asso- 
[ * 607 ] ciate *himself with them in their bill. The defendant Rich- 
mond further stated, that he did not believe that Lyon was, at 
the time of the docketing the judgment in favor of the de- 
fendant, against Brockway, Lyon, and Dewey, seised of a clear 
real estate in the county of Cayuga, of the value of 7,000 
dollars, or any other sum, because, as he understood and be- 
lieved, Lyon had, previous to the docketing that judgment, made 
a fraudulent conveyance of his real estate, to prevent the said 

1'udgment from becoming a lien thereon ; that he believed that 
}ewey, at the time of obtaining the judgment, had some real 
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estate which became bound by it, but not sufficient to indem- IN error 
nify this debt ; and that he did not know what was the value ALBANY, 
of the personal estate of Lyon or Dewey ; but whatever it might March, isn. 
have been, it would not have been a security, unless taken in ^^^^l^;J][^^ 
execution, or otherwise secured to the defendant. The de- v. 

fendant Dewey stated, that, on the 26th of Decembery 1814, in Tallmadoi. 
a conversation with LyoUy he informed the defendant, that he 
had got his affairs so fixed that he should not have his farm 
sold, and that he could get the money and pay it, provided, in 
the end, the judgment should go against him. The answer 
denied ail fraud and combination. 

The answer of the other defendants stated, that they have no 
personal knowledge of the matters contained in the bill ; never- 
theless, that they have been informed, and believe, and expect 
to be able to provQ, that the facts set forth in the answer of 
William S. Tallmadge, Richmond^ and Dewey ^ ai^ true, as 
therein stated. 

Joseph L. Richardson^ a witness for the plaintiff, stated, that 
the stipulation to confess judgment in the suit on the bond, for 
the liberties, was given on the express agreement of the attorney 
of Richmond^ that Lyon and Dewey Should have leave, at theii 
own expense, to turn the case in the suit of TaUmadge, Skniih / 
tf Co, against Richmond^ into a special verdict, and bring a writ 
of error thereon ; to all which Richmond assented ; and that 
they, Lyon and Dewey ^ employed counsel for that purpose : 
that they remonstrated with Richmond against his assigning the 
judgment, who gave as reasons for his doing so, that the judg- 
ment against him was large, that life was uncertain, and his 
family might be injured if he was taken off, and he had it now 
in his power to rid himself of trouble and responsibility^ by the 
measure proposed, and releasing the errors in the judgment 
against him, which he would do, unless they would either de- 
posit the amount of the ^judgment against him in money, or give [ * 508 ] 
satisfactory personal security for the amount : that Lyon after- 
wards informed the witness, that he had got Nathan Fish to 
give security to the amount of 1,800 dollars, (which Richmond 
had confessed to the deponent was true,) but that Dewey had 
not made an equally satisfactory offer, and that he was afraid 
that Richmond would assign the judgment, on which subject 
Lyon appeared to be much distressed : that Lyon stated to the 
deponent, that he consented to the execution being issued, 
upon Mr. Mumford^s representation of Dewey having Brock- 
way^s property in his hands sufficient to discharge the greater 
part of the judgment, which might, by and by, be withdrawn. 
Several witnesses testified that Fish was worth from 15 to 
20,000 dollars ; and the property of Lyon was variously esti- 
mated, from 5 to 8,000 dollars, and of Dewey ^ from 1 ,000 to 
4,000 dollars. Stephen Lombard^ also, a witness for the plain- 
tiffs, stated that, in conversation, in January ^ 1815, between 
Lyon and Richmond^ Lyon observed to Richmond that he had 
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JN ERROR, always opposed his making the assignment, and did all he 
ALBANY, could to prevent it, oflTering Fish as a security for 1,000 dollars ; 

Ma/eh, 1817. to which Richmond assented, but added, '^ You recollect that 

^^^^^^J^*^^ after the assignment, I asked you if you blamed me ;" hycn 
V. replied, " I cannot blame any man for wishing to get out of 

Tallmaoos. trouble, but I do not think you had any occasion to assign 
the judgment, for we oflered suflScient security :" that Richmond 
also admitted, in the same conversation, that Lyon consented 
that execution should be issued, because Mr. Mumford had in- 
formed him that Dewey had enough of Brockway's property in 
his hands to pay the judgment, which might be put out of the 
way, if execution should be delayed, and leave Lyon to pay 
the whole. Several witnesses testified to the hostility of Dewey 
towards Lyon. 

Bumhaniy a witness for the defendants, stated, that on its 
being proposed to Richmond to assign his judgment to Tall- 
mads^e, Smith fy Co., Lyon and Dewey strenuously opposed it. 
nhitney^ another witness, stated, that he saw Ijyon and 
Dewey together, when Dewey oflered to give security to the 
amount of 1 ,000 or 1 ,200 dollars, but that Lyon insisted on his 
securing 1,400 dollars, or that he, Lyon, would not have any 
thing to do with the business ; and that Richmond might take 
out an execution as soon as he pleased ; and, as his property 
was secure, he did not care any thing about the execution, or 

[ * 509 ] how quick it *came. Dewey, one of the defendants, who was 
examined as a witness, stated, that a day or two before the as- 
signment of the judgment, Richmond consented that Lyon and 
Dewey might make use of his name to bring a writ of error, 
provided tney would deposit a sum of money to the amount of 
the judgment, or give him additional security ; they declined to 
do either, and Richmond then informed them, that unless the 
money should be deposited, or security given, he should assign 
his judgment to Tatlmadgey Smith ^ Co,, and receive a dis- 
charge from them. The witness stated, that it was out of the 
power of Lyon and himself to deposit the money, and that be 
himself oflered to give Richmond additional security for a part 
of the judgment, if Lyon would give security for the residue ; 
but nothing further was done, in consequence of a disagree- 
ment between Lyon and the witness, as to the amount which 
each should secure : that a day or two after, Lyon and Rich- 
mond went with the witness to the office of Thomas Mumford, 
Where Lyon and the witness made several propositions to Mum- 
ford, to secure to Tallmadge, Smith fy Co,, the amount of the 
judgment against them, none of which were accepted ; where- 
upon he left Lyon and Richmond at the office, and after an ab- 
sence of about an hour, returned, and thereupon he saw ilivm- 
ford hand a paper to Lyon, and asked him to sign it ; that Lyon 
read it, and said that he agreed to it, but could not sign it, 
because he had promised his wife that he never would put his 
name to paper again : that the witness did not know that the 
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judgment had been assigned, until after the execution had been in error 
delivered to the deputy sheriff on the following day, at which albany, 
time Lyon professed a willingness to discover all his property, March, isn. 
without giving the sheriff any trouble to look for it, and pro- ^^"^T^roir*^ 
posed to give an account of it, so that he might take an inven- v. 

tory of it, which was accordingly done, and an inventory taken : Tallm adoe 
that after the execution had been levied upon the property of 
Lyon, he, together with the deputy sheriff, Richmond, and 
Mumford, came to the house of the deponent, and levied the 
execution on his property, which was pointed out to the deputy 
sheriff by Lyon : that the witness had frequent conversations 
with Lyon in relation to the subject, within two or three months 
after the assignment, and that he never heard from Lyon, that 
there was any fraud or misrepresentation, nor did he deny that 
the assignment and release of errors were made with his knowl- 
edge and approbation. The witness also stated, that *Lyon [ * 510 ] 
had conveyed his farm to Nathan Fish, which was not, on the 
death of Fish, divided among his heirs, who exercised no acts 
of ownership over it, and that the deed for it, after the death 
of Fish, was re-delivered to Lyon. Thomas Mumford, another 
witness for the defendants, testified, as to what passed at his 
office, substantially the same as stated by Dewey: that during 
the absence of Dewey, as before mentioned, but in the presence, 
and with the knowledge and approbation of Lyon, it was finally 
agreed that the assignment should be made by Richmond^ and 
that he should, also, release all errors in the judgment of Tall^ 
madge, Smith fy Co, against him : that Richmond then executed 
the assignment and release, and delivered to the witness an 
execution on the judgment in his favor against Brockway, Lyon, 
and Dewey : that the witness delivered to Richmond a release 
of the judgment against him, and drew up a written consent to 
the effect, that Lyon consented and agreed to the arrangement, 
and read it to Lyon, who declared that he fully agreed to it, 
but declined signing it : that Lyon then represented to the de- 
ponent and Richmond, that Dewey was unwilling to pay his just 
proportion of the execution, and requested the witness to aid 
him in having half the execution satisfied out of the property of 
Dewey, and said that he would turn out property to satisfy the 
residue ; to this the witness acceded, and Lyon agreed to go 
early the next morning to procure the attendance of the sheriff 
to receive the execution. The witness confirmed the statement 
of Dewey, as to the mode in which the execution was levied, 
and testified that the deputy sheriff made out the inventory of 
Lyon's property, from information given by Lyon, without 
going to his house, and that Lyon pointed out to the deputy 
the property of Dewey, in order to make the levy. It also ap- 
peared that Brockway was insolvent, and that Tallmadge, Smith 
fy Co, would lose the amount of t^e debt due them from him, 
unless they could obtain it by means of the judgment assigned 
to them by Richmond, 
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rs ERROR. The cause coming on to a hearing in the Court below^ tbe 

ALBANY, chancellor dismissed the bill as to all the defendants, with costs, 

March, 1817. and dissolved the injunction. An appeal was entered from 

^""^i^^^^!^"^^ tliis decree, and the cause being brought on to argument, the 

V. chancellor assigned the reasons for his decree, for which, see 

Tallmado.. 2 j^hns. Ch. Hep. 56. 61. 

[ * 511 ] •T. A. Emmet, for the appellants. 

RiggSf and iS'. Jonesyjun,, contra. 

Spencer, J. Before I enter on the merits of this cause, I 
shall briefly examine some preliminary objections. It appears 
from the chancellor's opinion, that a decree was read at the 
hearing, which had been given in the Court of Chancery in 
June, 1815, in a cause pending in that Court, between 2aff- 
madge and others against Lyon, setting aside a sale of the property 
of Lyon and Detvey, under a judgment in favor of Richmond^ 
and assigned to TaUmadge and others, on the ground that it 
was a fraudulent sale. That decree was taken by default, and 
the complainants in that suit were allowed to resell the prop- 
erty, thus fraudulently sold, on that judgment. His honor the 
chancellor considered this as a decisive objection to any relief 
to Lyon in this cause, on the ground that that decree, having 
never been questioned, remained good, and could not be im- 
peached in a collateral way. 

I cannot assent to this conclusion. The subject matter of 
the appellant's bill could never have been set up as a defence 
in that suit, for it was wholly a disconnected subject. If the 
sheriff's sale was fraudulently procured by Lyon, he could not 
defend himself from that fraud, by insisting on the matters form- 
ing the grounds of the present bill. This consideration would 
be sufficient to show, that the decree in the former cause cannot 
operate as a bar to this suit. But there is another answer : 
the decree in the former cause, to be available, should have 
been pleaded, or relied on in the answer, as a bar. It was not 
enough to read it at the hearing ; and I must doubt the pro- 
priety of its being read at all at the hearing. 

It is a well-established rule in equity, that a plea in bar of 
a former decree must state so much of the former bill and an- 
swer, as to show that the same point was then in issue. {Hind. 
176. 2 Atk. 603. 2 Ves. 577.) And, beyond all'controversy, 
the case stated in the appellant's bill was not, and could not 
have been, in issue in the former cause. It was then a mistake 
to suppose that the appellants sought to attack or impeach the 
former decree, in a collateral way, or in any shape ; and that 
decree does not stand in the way. 
[ * 512 ] It has been urged, and I think ungraciously, that the ^answer 

of all the defendants, composing the firm of TaUmadge, Smith 
fy Co., except one of them, adopts the answer of Richmond, 
and tliat no replication having been filed to their answer, it is 
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admitted to be true ; and, then, it is insisted, all fraud, collu- in error 
non, or oppression is disproved. Albany 

There can exist no doubt, that all the proof in the power of March, isii 
any of the respondents is before the Court. The firm of TalU ^'^'^Ty^^^ 
madge. Smith fy Co. appear to have had no personal concern v. 

in any of the transactions, and they admit their ignorance of Tallmadok. 
them ; but though their attorney, Mr. Mumfordy under these 
circumstances, having referred to Richmond's, Dewey's^ and 
fVilliam S. Tallmadge's answers, and stated their expectation 
of being able to prove the facts set forth by the other respond- 
ents, we ought to consider the proof given by them, as the proofs 
of the respondents ; thus adopting and referring to the answers 
of the other respondents. There is yet a more decisive answer. 
The fact is not made out that there was no replication to these 
answers. There appears to be a replication, and the Court is 
bound to intend it was filed in season, unless the contrary be 
proved. Besides, as this is mere matter of form, and all the 
evidence has been adduced which the parties, or either of them, 
can bring forward, the Court below would have permitted the 
replication to have been filed, nunc pro tunCy as both parties 
have proceeded on the idea that the cause was completely at 
issue. This appears by the commissions to examine witnesses, 
and the interrogatories. 

This brings me to the merits of the cause ; and af\er as full a 
consideration as I have been able to give, I am bound to say, 
that, in my judgment, the decree in the Court below ought to 
be reversed, on two grounds : 

First. On the ground that Richmond, if he, indeed, ever ob- 
tained Lyon's assent to the assignment of the judgment he held 
against Lyon, Dtwey, and Brockway, and to the release of 
errors in the judgment in favor of Tallmadge and others, against 
him, obtained it under circumstances of such fraud and oppres- 
sion as to render the assent nugatory and void. 

Second. Admitting all the facts set up by Richmond to be 
true, they form no defence to the appellant's title to the relief 
he asks. 

The object of the appellant's bill is to set aside the assign- 
ment of the judgment in favor of Richmond against the appel- 
lants and Dewey, and the release of errors executed by Rich" 
mond *on the judgment against him, in favor of Tallmadge, [*513] 
Smith fy Co., and to be permitted to make use of RichmoniPs 
name in prosecuting a writ of error on the latter judgment. 
And unless the appellants have forfeited the right to prosecute 
the writ of error, it appears to me there cannot be a doubt, 
that, upon principles, as well of equity as of justice, they ought 
to be allowed to exercise it. 

The question whether that judgment was erroneous, is not 
now to be considered ; the object of the bill is to get rid of 
these acts, which operate as a hinderance to the prosecution of 
the writ of error ; and the question before us is, whether the 
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IN ERROR, appellants are not entitled to the interposition of the Court of 
ALBANY Chancery, to enable them to proceed in the writ of error, by 
March, 1817. removing the obstacles which have been interposed. 

^"-'T''^'^^-^ It may be useful to ascertain under what circumstances of 
V. fraud and imposition a Court of equity will give relief; that. 

Tallhadge. having the principle, we may apply to it the fiicts of the case. 
Lord Hardwickcy (2 Ves. Aep, 155, 156.) specifies the kinds 
of fraud which a Court of equity will relieve against; and 
under his third head, he speaks of fraud which may be pre- 
sumed from the circumstances and conditions of the parties 
contracting ; and this, he says, goes further than the rule of 
law, which is, that it must be proved, not presumed ; but he 
adds, ^' it is wisely established in equity to prevent taking sur- 
reptitious advantage of the weakness or necessity of another, 
which knowingly to do, is equally against conscience as to 
take advantage of his ignorance ; a person is equally unable to 
judge for himself in one as the other." The same principles 
are maintained by Lord Erskine. (13 Ves. jun. 51.) He 
says, a Court of equity will prohibit a party from taking advan- 
tage of an instrument obtained by an advantage taken of men 
unguarded in particular situations, and under circumstances, 
where Courta of law cannot give adequate remedy ; though he 
says, fraud, according to the ordinary understanding of the 
term, is equally the subject of their jurisdiction. 

These are valuable and salutary principles, '^ coming home 
' to the bosoms and affairs of men ;" and it is for us now to con- 

sider, whether the facts proved warrant the application of 
them. 

I consider it to be immaterial whether Richmond did, or did 

[ • 514 ] not, agree, that Lyon and Dewey should have the right to *u«e 
his name in the prosecution of the writ of error ; for he had no 
right to withhold it, and if he had done so, a Court of equity 
would have compelled him to permit the use of his name, 
and would have restrained him from doing any act impairing 
the rights of Lyon and Dewey. Can this be doubted, when 
we consider, that the bond given by Lyon and Dewey to Rich- 
mond, was in the nature of a bond of indemnity ; that a final 
recovery by Tallmadge, Smith fy Co. against Richmond, for the 
escape of Brockway, was, in effect, a recovery against Lyon 
and Dewey, though nominally against Richmond ; that it fixed 
them, beyond controversy, for the amount recovered against 
Richmond; and provided they were able to respond, it was 
perfectly immaterial to Richmond, whether there was a judg- 
ment against him or not? Lyon and Dewey were to bear 
the burthen, and as sureties to the sheriff, they had a perfect 
right to contest, in the last resort, the right of Tallmadge, Smith 
fy Co. to recover against Richmond; for that was to be the 
basis of their liability. 

I shall not, therefore, stop to inquire, how the proof stands 
in regard to Richmond's assent to their using his name, to 
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prosecute the writ cf error, though I think the evidence per- IN error 
lectly clear tliat he did consent. My doctrine is, that he could albany"" 

not refuse. March, 1817. 

Again ; although I ht)ld it to be unimportant, whether Lyon ^^^'^7^^^^^ 
actually consented that Richmond should assign his judgment v. 

against the appellants, let us examine under what peculiar and Tallmadge. 
extraordinary circumstances this consent was forced from him. 
When Richmond required further security, under the threat of 
assigning the judgment, unless it was given, he had a judgment 
which operated as a lien on the real property of Lsyon and 
Dewei/y which is proved, without contradiction, to have been 
unquestionable security to a larger amount than the judgment 
of Tallmadgey Smith fy Co, Under the apprehension, however, 
that Richmond had it in his power, by assigning the judgment, 
to strip them of their right to proceed on the writ of error, 
Lyon offered the security of a Mr. Fish, for 1800 dollars, who 
is stated, by all the witnesses, to be worth 10 or 15,000 dol- 
lars ; and, in truth, it seems to me impossible to read the proofs, 
without being convinced, that Lyon did every thing in his 
power, and more than, in honesty, ought to have been required 
of him, to satisfy the demands of Richmond for security ; and, 
at length, believing himself at the mercy of Richmond, and 
without redress, yielded *a reluctant assent. To show this to [ • 515 ] 
be a case of complete oppression, let us examine the shallow 
pretences set up by Richmond, for further security. He alleges 
that he was alarmed at the information he had received that 
Lyon had conveyed, or was conveying his real estate to Nathan 
Fish, with a view to place the same out of the reach of the judg- 
ment he had, or was likely soon to obtain, by confession. I see 
no proof, that he ever received such information, or that the 
fact itself was true. Richmond does not specify the name of 
any person who gave such information, and there is not a par- 
ticle of legal proof, (hearsay there is,) that such information 
was communicated to Richmond, or that the fact was so. I 
put out of the question Dewey^s testimony, if he stood ever so in- 
different; he knows nothing himself; he speaks of deeds he 
never saw, and relates conversations with persons now alive, 
and who might have been examined. I reject the whole 
of this illegal and inconclusive evidence ; and I then perceive 
nothing to warrant the assignment, on the ground of appre- 
hension ; and must conclude, that the pretences set up to justify 
the demand for further security, evince a settled determination 
on the part of Richmond to oppress the appellant Lyon, by 
taking an unconscientious advantage of his situation, of his 
fears, and his ignorance ; and, consequently, I hold the assign- 
ment and the release of errors to have been given in bad faith, 
and, so far as they affect the appellants, null and void. 

The second proposition, that admitting all the facts set up 
by Richmond to be true, they form no defence to the appel- 
lants' title to relief, there will be no difficultv in maintaining. 
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JN ERROR. I have already noticed the relative situation of the parties. 
ALBANY '^^^^ Lyon and Dewey were sureties to the sheriff ; that their 

Much, 1817. bond was a bond of indemnity, and that they were liable to the 

^'^^Ty'^'^^ sheriff only in case there was an eventual and final recovery 
v^'' against him ; and that they, being fixed by such recovery, had 

Tallmadge. a natural and equitable right to contest, in the last resort, his 
liability for the escape. I now hold, that the assignment did 
not prejudice the appellants' right to prosecute the writ of er- 
ror, had their consent been fairly and fully obtained ; and that 
there is no legal proof before the Court, or which we can no- 
tice, that the release of errors was given with Lyon^s assent 
What rights did Tallmadge^ Smith fy Co. acquire in virtue of 

[*516] the assignment made hy Richmond 1 Certainly no other *or 
greater right than Richmond could confer. Richmond's right 
to enforce the collection of the judgment against Lyon and 
Dewey depended entirely on this, whether Tallmadgty Smith 
if Co. had a legal right to recover against him for Brockway't 
escape. And, although the Supreme Court had pronounced 
a judgment against Richmond^ a right had been reserved in the 
case before that Court, to test, in this Court, the correctness of 
that judgment, by turning the case made into a special verdict. 
The consent to the assignment of the judgment was no waiver 
of the right to prosecute the writ of error ; and TaUmadge^ Smith 
fy Co. acquired, by the assignment, the right to enforce the 
collection of the judgment, if it should eventually appear, on 
the decision of the writ of error, that they had just grounds of 
recovering against the sheriff for the escape. It is, therefore^ 
unnecessary to disturb that assignment ; it operates no preju; 
dice to the appellants. 

It has been insisted, that Richmond, having released the 
errors in the judgment against him, with the consent of Xryon, 
the very object of the bill is defeated, and that it would be nu- 
gatory to require Richmond's absent to using his name in pros- 
ecuting the writ of error, when his release would cure all errors. 
I have said, that there is no legal proof that Lyon did assent 
to the release of errors by Richmond, 

It is an incontrovertible rule in the Court of Chancery, that no 
interrogatories can be put to witnesses that do not arise from 
some fact charged and put in issue. This was the rule unani- 
mously adopted by this Court in the case of James v. M!Kenr 
non ; (6 Johns. Rep. 565.) and it is a rule so necessary and 
just, to prevent surprise upon either party, as not to stand in 
need of any argument to enforce or elucidate it. In the case 
referred to, the respondent had examined his witnesses to es- 
tablish a fraud not alleged in the bill; but this Court considered 
the proof inadmissible, irrelevant, and immaterial, and wholly 
rejected it. The same principle applies to a fact, not set up 
in an answer, and which is a material and independent fact, not 
arising from the bill : to such fact, which might have been set 
up in the answer, but is not, the defendant can adduce no 
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oroof; because it forms no part of the issue between the par- in error. 
ties, and it would operate as a complete surprise on the complain- albany 
ant, who could not foresee that proof of a fact not insisted on March, isn. 
in the answer, would be given. v—^j-v-^^^ 

•The only answer which states the release of errors, is that v?"* 

of Richmond^ and he does not allege, or pretend, that Lyon Tallmadob. 
ever assented to the giving the release ; all he says on that sub- [ * 517 ] 
ject is, that he released all errors in the judgment recovered 
against him, and that it was known to Lyon. Now, admitting 
that he did know it, his knowledge thai Richmond was about to 
release the errors is a very distinct thing from his actually 

Shoeing to it. All the proof in the case, that goes to show 
yon^s assent and agreement to the release of errors, is irrelevant, 
impertinent, and inadmissible, inasmuch as Jjyon^s consent to 
the release was not in issue, and he could not be expected to 
disprove a fact which none of the answers had alleged or set up. 
The Court is, therefore, bound, on the authority of the case of 
James v. M'Kennony to reject this proof, and then the case 
stands on Lyon^s consent to the assignment of the judgment 
only. It is true that the appellants' counsel did not take this 
point ; but it is the duty of a Court of justice, in giving judg- 
ment upon any case submitted to them, to give that judgment 
according to the justice and law of the case ; and when any 
point not urged by counsel, presents an important bearing on 
the cause, I hold it to be my duty to notice it, and be influenced 
by it. The object in employing counsel, and permitting them 
to argue before a Court, is to aid the Court in its investigations ; 
and it would be strange if the Court were bound to shut their 
eyes upon every point not suggested by them. 

In whatever light this cause presents itself to my view, I can 
perceive no solid ground for doubt, but that the appellants are 
entitled to relief. If Lyon consented to the release of errors, I 
am of opinion that his consent was obtained by imposition and 
fraudulent practices ; that an unjust and unconscientious ad- 
vantage was taken of him, under circumstances which entitled 
him to be relieved. I hold that the assignment of the judgment 
took away no right which the appellants had, and that it con- 
ferred none but such as Richmond could give ; that his judg- 
ment against Lyon and his co-obligors, was merely in the na- 
ture of an indemnity against the eventual recovery in this Court, 
by Tallmadge^ Smith fy Co,, against him ; but that it did not 
operate to deprive the appellants of their just, equitable, and 
inherent right to contest, in Richmond's name, the validity of the 
recovery against him, and that there is no proof before the Court, 
that Lyon ever *agreed or consented, that Richmond should [ * 518 J 
execute the release of errors. I am, therefore, for reversing the 
decree. 

Thompson, Ch. J. It will be necessary to a right under- 
standing and correct application of the testimony in this case, 
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fiv ERROR, to ascertain, from the pleadings, the grounds upon which the 
ALBANY ^PPcUi^nts placed their claim to relief in the Court of Chancery. 

March, 1817. The bill charges, that the appellants, after receiving notice 
that the cause of TaUmadge^ Smith if Co. against Richmond. 
for the escape of Brockway, was to be brought to trial, in order 

Tallmados. to induce R chnumd to place the further defence of that suit in 
their hands, proposed to confess a judgment on the bond given 
by them, as the sureties oi Brockioay^ to Richmond^ the shmff, 
and that it was thereupon agreed^ that they should confess a 
judgment on the bond, and that Richmond^ in consideraHoH 
thereof, should give up and relin<^ish to the appellants the fur- 
ther conduct and defence of the suit against Rtchmondy for the 
escape ; but that Richmond^ and the plaintiffs in the escape 
suit, in violation of that contract^ fraudulently combined to 
supersede any further proceedings, on the writ of error, by 
Richmond*t assigning to them the judgment, so confessed, upon 
the surety bond, and releasing all errors upon the judgment 
for the escape of Brockway, The substance of the allegations 
in the bill, therefore, is a fraudulent violation of a contract, in 
relation to the prosecution of a writ of error upon the escape 
suit of TaUmadge, Smith fy Co. against Richmond. Without 
particularly referring to the several answers of the defendants 
in the Court of Chancery, I am warranted in saving, that they 
contain a most direct and unequivocal denial of any such 
agreement or contract as is stated in the bill, and of the fraud 
and collusion charged against them.- 

Upon such a state of the pleadings, it is not disputed that the 
settled rule of the Court of Chancery requires more evidence 
than the testimony of one witness, to support the allegations 
in the bill. A recurrence to the testimony will, I think, war- 
rant the conclusion that, so far as relates to the agreement set 
forth in the bill, it is unsupported, except by the naked and 
uncorroborated testimony of a single witness. Richardson 
does state, that the confession of judgment by the sureties of 
Brockway was given on an ejcpress stipulation by Richmond's 

[ * 519 ] ^attorney, that Jjyon and Dewey should have leave, at their ex- 
pense, to turn the case made in the cause against Richmond^ 
for the escape, into a special verdict, and bring a writ of error 
thereon. But it is worthy of particular notice, that this witness 
sayS) that such confession was given on the plaintiflTs entering 
into a stipulation in loritingy which is referred to, and which 
contains no provision whatever in relation to the prosecution of 
the writ of error. It only relates to the amount for which an 
execution should issue, upon such judgment. Is it not reason- 
able to conclude, that when the parties undertook to reduce to 
writing the stipulation in relation to the confession of that 
judgment, the whole agreement would have been incorporated ? 
Instead of this, according to this testimony, the most essential 
and necessary part is omitted. I would not be understood as 
intimating that this witness has intentionally misstated an? 
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facts. There is no doubt, from the testimony of many of the rN error. 
witnewes, that there were various conversations between the albany ' 
parties in relation to the prosecution of the writ of error, and March, laii 
which may have occasioned some mistake or misapprehension, ^-^"^^'^^'-^ 
as to what did take place at the time the confession was given. v?' 

Rut admitting the agreement to have been precisely as stated Tallmadgb. 
Ity this witness, it is only one witness against the denial by the 
answer, and the allegation in the bill, of course, is not sup- 
ported. The testimony of Lombard does not at all disprove 
the answer ; he says Richmond admitted that Lyon always op- 
posed his making the assignment of the judgment, but, in the 
conversation alluded to by him, Lyon did not pretend, or even 
intimate, that such assignment was in violation of any agree- 
ment between them. Nor in all the various interviews and 
conversations between Lyon and Richmond, relative to the 
additional security required by Richmond, do we hear any 
intimation of a violation of an agreeme<it in relation to the 
prosecution of the writ of error. If an} such agreement had 
existed, we should most likely have heard of Lyon charging him 
with a breach of his engagement, and not of his endeavoring to 
procure additional security, so as to prevent the assignment. 
We must, therefore, I think, without doubt, assume, that there 
is no competent proof of any agreement between /iicAmoTuf and 
the suretic!^ of Brockway, to give them the control of the judg- 
ment against Richmond for the escape. 

*It was, however, urged on the argument, that the sureties, [ * 520 ] 
independent of any special agreement for that purpose, had a 
right to take the conduct and management of the suit against 
the plain tiflf for the escape,' and to prosecute a writ of error 
upon that judgment. Admitting this right, it must necessarily 
follow, that if the sure ties' were so far parties in interest, as to 
be entitled to bring a writ of error, they are competent to 
assent to a release of errors, and must be bound by such assent, 
if given. 

The next inquiry, therefore, is, whether the proof in the 
cause supports the allegation in the bill, that the assignment 
by Richmond of his judgment against Lyon and others, and the 
release of errors in the escape cause, were procured by a fraud- 
ulent agreement,, between Richmond and the house of TaU- 
madgCy Smith 8f Co,, to the oppression and injury of the sure- 
ties of Brockway, in depriving them of the benefit of a writ of 
error. The answer is equally explicit in the denial of the 
fraud, as it is of the agreement set up in the bill, and we must 
look to the proofs, to ascertain the truth with respect to this 
allegation. 

It was admitted on the argument, and indeed could not be 
questioned, that \i Lyon voluntarily assented to the assignment 
and release of errors, he has no cause of complaint, and is not 
entitled to any relief. 

The only ground of oppression or un&ir conduct, on the part 
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IN ERROR, of Richmond, that has been urged with any appearance ol 

ALBANY plausibility, is requiring of the sureties of BrocJcway additional 

March, 1817. security^ as the only terms upon which he would refrain from 

^"^^P^^^""^^ assigning the judgqient and releasing the errors. It cannot be 
V. pretended that Richmond was bound to prosecute a writ of 

Tallmadoe. error. He had, in good faith, and with the aid and assistance 
of counsel employed by the sureties of Brockway, defended the 
suit for the escape ; and the judgment obtained against him, 
thus defended, was all that was necessary to entitle him to a 
remedy over against the sureties. He could not be bound to 
incur the trouble and expense of prosecuting a writ of error ; 
and it was very reasonable for him to wish to exonerate himself 
from all responsibility, which he could do, by closing with the 
proposition made by Tallmadge, Smith fy Co., to assign the 
judgment he had against the sureties, and release the errors in 
their judgment against him. This proposition was not accepted 
hastily, and without notice to Lyon. Richmond repeatedly 
offered to permit the sureties to take the control and manage- 

[ * 521 ] ment of the suit, and *prosecute the writ of error, provided 
they would deposit the amount of his judgment against them, 
or give him additional security, to indemnify him in that behalf. 
Was there any thing unreasonable, or unjust and oppressive in 
this ? In our inquiries, whether Richmond had aiiy cause for 
alarm, we must look at the then state of things, and the in- 
formation he then had ; and not suffer our judgment to be 
influenced by any subsequent information he might have ac- 
quired, which ought to have removed his alarms. From the 
testimony, as it now appears before us, it is most likely that 
Richmond was amply secured by his judgment. The convey- 
ance given by Lyon to Fish of his farm, according to the pres- 
ent proofs, would be deemed fraudulent, and, of course, could 
not prejudice Richmond, or defeat his judgment. But Rich- 
mond's conduct is not to be tested by this rule. If he had then 
reasonable grounds for believing himself insecure, he was justi- 
fiable in requiring better security, or in relieving himself from 
all further risk and responsibility. Richmond, in his answer, 
says, he was alarmed as to his situation, in relation to his 
security, in consequence of information he had received, that 
Lyon had conveyed, or was about conveying away, his real 
estate to Fish, with a view of placing the same out of the reach 
of the judgment, which he had, or was likely soon to obtain, 
against him. The answer in this respect, it is true, is not evi- 
dence, but it is supported by the proofs in the case. Dewey, 
in his examination as a witness, says, he knew that Lyon con- 
veyed away his farm to FHsh about the time the suit was com- 
menced by Tallmadge, Smith fy Co. against Richmond, for the 
escape of Brockway, Although such evidence would not be 
competent proof of the transfer of the title, yet it afforded rea- 
sonable ground of suspicion, that Lyon was attempting to place 
his property beyond the reach of Richmond's judgment. Whit- 
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t«y, another witness examined in the cause, says, that in a con- jn error. 
veraation with Lyon, respecting Richmond's intention to assign "albany 
the judgment against him to Tallmadge^ Smith fy Co.^ Lyon March, isn. 
said, Richmond might take out an execution as soon as he ^^•^^^^^'"^^^ 
pleased ; as his, Lyon^s, property was secure, he did not care any ^y,^ 
thing about the execution, nor how quick it came. Richmond, in Tallmadck. 
his answer, does not say that these were the sources of the in- 
formation which occasioned his alarm. Yet it is reasonable to 
conclude, that they were. But if they were not, the case is 
still stronger in making out *cause of suspicion. These were [ * 522 1 
facts then existing ; and if Richmond's alarm arose from other 
information, his real cause for suspicion was much strengthened. 
This proof is, at all events, amply sufficient to show that Rich- 
mond's alarm was not a mere pretence, for the purpose of jus- 
tifying his demand of further security, and serving as a cloak 
for any collusion between him and Tallmadge, Smith fy Co. to 
dvade the writ of error. The proof in the case does not war- 
rant the conclusion that Richmond was unfriendly to Lyon ; 
but that his conduct proceeded from an honest desire to extri- 
eate himself from all further risk and hazard, on account of the 
escape of Brockway; and the very circumstance of Lyon's 
being unable or unwilling to give more satis&ctory security, 
was Qalculated to increase the suspicions of Richmond, as to his 
responsibilit<y. That Lyon had full and fair notice of Rich- 
mond's intention to assign the judgment and release the errors, 
unless further security was given, appears from the witnesses 
on both sides ; and that this was done with the knowledge and 
approbation of Lyon and Dewey, is very fully proved, by the 
testimony of Dewey and Mumford, and their evidence is strongly 
corroborated by other proofs in the cause. If this be so, what- 
ever might have been the previous right of Lyon, touching the 
prosecution of a writ of error, he waived and abandoned that 
right, by his consent to the assignment of the judgment, and 
the release of errors. 

Mumford, in his testimony, after stating the various propo- 
sitions and conversations between himself and Lyon and Dewey, 
relative to further security, and the proportion of the debt 
which each should pay or secure, all which failed of being ef 
fected, in consequence of a disagreement between Lyon and 
Dewey, as to the proportion which each one should assume, 
says, that, in the presence, and with the knowledge and appro- 
bation of Lyon, it was finally agreed between the witness and 
Richmond, that he, Richmond^ should assign his judgment 
against Lyons and others to Tallmadge, Smith ^ Co., and 
release all errors in the judgment for the escape, on Tallmadge, 
Smith fy Co., discharging him, Richmond, from all responsi- 
bility on that judgment ; and that the necessary writings to 
carry such agreement into effect were, then, drnwn and exe- 
cuted, and the negotiation completed, and that Lyon was 
present, and consented and agreed to the same. That he, the 
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TN ERROR, witness, drew a written consent to that effect, and read the 
ALBANY s&^6 ^o Lyoriy who declared that he *fully agreed to the same 

March, 1817. but that he never meant to put his name to any paper again. 

^^^^T^^^""^^ -As ^0 this fact, Mvmford is supported by the testimony of 
V. Dewey J who swears that he saw Mumford hand a paper to Lyon 

Tallmadoe. to sign, that he read it, and said he agreed to it, but could not 

[ * 523 ] sign it, because he bad promised his wife that he never would 
put his name to paper again. Dewey also states, that, in a 
subsequent conversation with Lyon, in which he, the witness, 
found fault with hyon iothjoy'mg consented to the assignment and 
release of errors^ Lyon did not pretend to deny that it was done 
with his knowledge and approbation. This testimony is 
strengthened by that of Lombard^ a witness on the part of the 
appellants, who says, that, in a conversation between Richmond 
and Lyon, relative to this assignment and release of errors, 
Lyon acknowledged he did not blame Richmond for wishing to 
get out of trouble ; and a like declaration of Lyon appears from 
the testimony of Richardson, Had Lyon considered Richmond 
as having violated any agreement, or practised any fraud or 
unfair conduct towards him, he would not have held such lan- 
guage concerning him : it amounted, substantially, to an un- 
willing approbation of Richmond's conduct, and is altogether 
inconsistent with the pretence now set up. Nor is there any 
thing in the testimony of Richard-son^ which goes to disprove, 
or render doubtful Lyon's assent to this assignment and release 
of errors. His testimony relates, principally, to transactions 
between the parties prior to the assignment, and whilst the 
attempt was making between Lyon and Dewey, to procure and 
arrange the additional security, and which is admitted, by all 
the witnesses, to have totally failed. Richardson was not pres- 
ent when the business was completed, and all that he afterwards 
heard from Richmond was, that Lyon had told him that he did 
not blame him for getting out of trouble ; that Lyon consented 
to, and urged, the issuing of the execution against himself, 
Dewey and Brockway, is a fact established beyond contradict 
tion. It was said on the argument, that this was done for the 
purpose of getting hold of the property of Brockway, id the 
hands of Dewey, as was alleged ; but this answer is altogether 
unsatisfactory. If that had been the sole objection, the pro- 
ceedings on the execution would have stopped them ; instead 
of which, it was not only levied on all Dewey's own property, 
but on Lyon's also ; and Lyon himself took an active part in 

{ * 524 ] aiding and assisting the sheriff; *all which is utterly irrecon- 
cilable with the idea, that Lyon still wished, or expected, to 
pursue the writ of error. This he had abandoned, and his 
object, then, was to compel Dewey to pay his proportion of the 

1'udgment. From all the testimony in the case, it appears, that 
le had been, for a long time, endeavoring to get Dewey to pay, 
or secure, a part of the judgment. But having failed in this, 
he had recourse to the execution, for this purpose. If Mumford 
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u to be credited, there cannot remain a doubt but that Lyon in error, 
a6^nted to, and approbated the assignment and release of ALBANY 
errors. His testimony is clear, plain, and unequivocal, as to March, isn. 
that fact, and given with such circumstantial detail, that utterly ^-•^^^s/'^^^^ 
precludes the possibility of mistake. If the fact was not so, he ^^" 
must have sworn false ; and is there any thing in the case to Tallmado*. 
justify such a conclusion ? He is corroborated by Dewey ^ and 
by Lombard y and even by Richardson, and by the strong and 
undisputed fact, that Lyon sanctioned and approved the issu- 
ing, and aided and assisted in levying, the execution. Nor is 
there any evidence contradicting the testimony of Mumford as 
to that fact. I cannot, judicially, know Mumford, except as he 
appears in this case. He was known, by the appellants, to be 
a witness in the cause, and is not impeached. If his character > 
was assailable, he should have been impeached in the Court 
below ; that has not been done, and there are no circumstances 
appearing, in this case, to discredit him. I am not, therefore, 
prepared to pronounce upon him the harsh and severe judg- 
ment, that he has sioorn false ; and without doing so, it seems 
impossible to deny the assent of Lyon to the assignment of the 
judgment and rehase of errors. 

In deciding on the merits of the present case, we must lay 
out of view, altogether, the question which would have been 
brought before this Court upon the writ of error ; for admitting 
the judgment to have been erroneous, it was competent for the 
parties to waive the error ; and if this has been done with the 
knowledge and assent of Lyon, he comes too late now to com- 
plain. It would, I think, be going a little too far, to say, that 
It was certain, at the time when this transaction took place, 
that the judgment would be reversed. The assignment and 
release of errors were given in the fall of 1812 ; at which time, 
according to what had been considered in the Supreme Court, 
for years, the settled construction of the act relative to the se- 
curity for gaol ♦liberties, there was no error in that judgment. \ * 525 ] 
It was not until after this time, that a different construction 
was adopted by this Court. If this release of errors had been 
given after the decision of a similar question in this Court, it 
would have afforded a pretty strong argument against the good 
faith of that transaction ; but, admitting it to have been a doubt- 
ful question, at that time, we must, in weighing the testimony, 
look at the then state of things, and not suffer ourselves to be 
influenced by any subsequent alteration or construction of the 
law. Judging, then, from the facts and proofs in the cause, I 
am not able to discover any well-founded doubt, but that the 
assignment of the judgment, and the release of errors, was a 
fair transaction on the part of Richmond, after due notice and 
warning to the sureties of Brockway, and claiming from them 
no more than reasonable additional security ; and I am satisfied 
that this was done with the knowledge and voluntary consent 
and approbation of Lyon ; and, if so, there is certainly no ground 
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IN ERROR, upon which he can claim the relief sought for. I am, accord- 
ALBANY ^^S^y^ ^f opinion, that the decree of the Court of Chancery 

March, 1817. ought to bc affirmed. 

Platt, J., and Yates, J., were of the same opinion. 
Van Ness, J., was absent. 

Allen, Cantine, Cochran, Hascall, Livingston, Stewaat, 
TiBBiTTs, Van Buren, and Van Vechten, senators, also con- 
curred in the opinion of the chief justice. 

Bates, Bicknell, Bloom, Crosbt, Elm^ndorf, Hart, Knox^ 
Mallory, Noyes, Prendergast, Ross, and Swart, senat >rs, 
concurred in the opinion of Mr. Justice Spencer, that the de- 
cree of the Court of Chancery ought to be reversed. . 

t Forreversm^, This being the opiniQ(^ of a majority of the Court, f the fol- 

]w'^i "•^""" lowing decree was, tliereupon, entered: "Ordered, adjudfed, 

ApHi iih. and decreed, that the decree of the Court of Chancery, /lis- 

missing the appellants' bill with costs, be, and the same is, h^re- 

by reversed, annulled, and vacated; and it is further ordered^ 

adjudged and decreed, that the release of errors set forth in th'W 

appellants' bill of complaint, and admitted, by the answer of 

the respondents, to have been given by Jonathan Richmond to 

[ * 526 1 ^Benjamin Tallmadge and others, releasing the errors in the 

4' ud^ment obtained in the Supreme Court, by the said Benjamin 
"^alTmadge and others, against the said Jonathan Richmond, for 
the escape of Edward BrocJcway, be, and the same is, hereby 
annulled and vacated, and shall, accordingly, be delivered up 
to be cancelled ; and it is further ordered, adjudged and decreed^ 
that the appellants be at full liberty to sue out, maintain and 

Erosecute a writ of error in this Court, in the name, and on the 
ehalf of the said Jonathan Richmond, upon the said judgment 
rendered in the Supreme Court, in favor of the said Benjamin 
Tallmadge and others, against the said Jonathan Richmond, for 
the escape of the said Edward BrocJcway ; and that a writ of 
injunction issue, restraining and prohibiting the said Jonathan 
Richmond, from intermeddling with, releasing or discontinuing 
the said writ of error, so to be brought and prosecuted ; and 
restraining and prohibiting the other respondents, or any of 
them, from pleading the said release of errors, hereby annulled 
and vacated ; and also, that a writ of injunction issue, re- 
straining, prohibiting and staying all and every execution issu- 
ed, or to be issued, on the said Judgment in the Supreme Court 
in favor of the said Jonathan Richmond, against the said Moses 
Lyon, Solomon Dewey and Edward BrocJcway, or any, or either 
of them, upon the bond given by them to the said Jonathan 
Richmond, for the gaol liberties, for the said Edward BrocJcway; 
and that such injunction be continued until the final hearing 
and determination of the said writ of error herein before men 
tioned, and allowed to be sued out and prosecuted in the name 
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of the said Jonathan Richmond; and in case the said judg- m ERROK. 
ment whereon the said writ of error is allowed to be prose- "albany ~ 
cuted, should be reversed, then, that a perpetual injunction be March, isii 
awarded, to restrain and prohibit such execution upon the said 
judgment against the appellants and the said Solomon Dewey; 
and it is further ordered, adjudged y and decreed, that the rec- Osgood. 
ord be remitted to the Court of Chancery, to the end that the 
'»rder, judgment, and decree of this Court may be executed." 

Decree of reversal. 



Frakklin 

V. 



•Abraham Franklin, John Franklin, Thomas Franklin, An- [ * 62T ] 

THONY Franklin, Walter Franklin, John Townsend and 

Rebecca his Wife, and others, appellants, 

against 
Walter F. Osgood, Edmund Charles Genet and Martha 

B. his Wife, Samuel Osgood and Juliana his Wife, and 

Susan K. Osgood, respondents. 

Walter F. Osgood, Edmund Charles Genet and Martha B. 
his Wife, Samuel Osgood and Juliana his Wife, Susan K. 
Osgood, De Witt Clinton and Maria his Wife, and John 
L. Norton and Sarah his Wife, appellants, 

against 
Abraham Franklin, John Franklin, Thomas Franklin, An- 
thony Franklin, Walter Franklin, John Townsend and 
^ Rebecca his Wife, and others, respondents, 

THESE were original and cross suits in the Court of Chan- ^cmon^iot^i 
eery. Samuel Osgood and Mary his wife, the sole surviving land, not ecu- 
executrix of the last will and testament of Walter Franklin, Pjfj}^,7'|J[ *jJJ 
deceased, her former husbanri, in November, 1808, filed a bill subject, is a 
in the Court below, in which they stated that Walter Franklin, ^^.^^ P^^f » 

J which must bo 

being the owner of a large real and personal estate, on the 21st executed by all 
of February, 1778, made a will, containing the following ***** executors 
•clauses : '* The whole residue of my estate I give and bequeath I • J[ 
as follows ; one eighth part I order put out on interest, as soon wnJ)andifoneof 
as can be done, or by degrees, as it is divided; and the interest Uwmdiesiidocs 
that is made therefrom, I order to be paid to my sister Sarah uTe others.^** 
Corsa, yearly, as long as she lives; at her death, I give the But where the 
whole of the interest and principal thereof to her daughter TIfary ETmerei/^a n" 
Corsa, to be paid her when she has attained to twenty-one ^^^ power, mia 
years of age, or is married and has a child or children, which ^isofthewfu 
child or children is to be her heirs, and to receive that eighth, «hc'e arc trusts 
if she dies before it's paid her; but if she dies and leaves posed upon tho 
none, then I give that eighth to my daughters, Maria and <Sa- ^®^"***"» ^. 
rah Franklin,or the survivors of them. One other eighth I give a "sale 'i<?"bo 
the use of to my sister Mary Wistar, as long as she lives, and ^^^' »» ^^^^ 
after her decease, I give it to her four children, Thomas, Cath- intenrof the 
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IN ERROR, arine, iSaraA, and Mary Wistar, or the survivors^ share and share 

ALBANY *>il'ke. And I give to my dearly beloved wife, Mary Franklin^ 

March, 1817. one eighth part. And to ray dear daughters, Maria and <Sb- 

'^•jf*"^''^*^^ rah Franklin, each one eighth , and if one dies without children, 

V. the survivor of them to have that one's eighth ; but if they both 

OtoooD. di^ in ^ij^jr nonage, and leave no children to receive their parts, 

tettator,tn8uch then I order their shares of the residue to be given my brother 

^vM ^7^' JohnU son, Walter Franklin; and to my brother Thomases son. 

The letuior Walter Franklin, or their heirs, share and share alike. And I 

hiswirBudB' 6*^^ ^^ brothers, John Franklin, Thomas Franklin^ and iSom- 

c.,aiidb.,eacfa', vel Franklin, the other three eighths, being each one eighth. 

Um miSuum of '^"^ ^ order that the money and effects be distributed and di- 

his real and per- vided, from time to time, as it can be raised from my debts and 

r"**inf(Si*'^ estates, by ray executors hereafter named ; but they are to be 

A, c, and D.] carefuI to keep a sufficiency undivided to pay off all legacies as 

and *** we^ed ^'^^^ become due, and to keep the estate as much on interest 

his execaton or rents as they, can, for the general benefit, and to be careful 

mi ^^ma-or *^ ^^^ ^^^^ sccuritics for the money as they think is certainly 

part of Hum, good, by mortgages or personal securities ; some security to be 

^rLfonftoseii ^^^^ ^^ every single person's bond. Item. I do hereby appoint 

and convey his my dear Wife, Mary Franklin, with my three brothers, John 

real estate, not franklin, Thomos Franklin, and Samuel Franklin, to be ex- 

belore disposed V- i • i -n i i i ■ 

ofiuihewiihthe ecutors of this my last will and testament, but on this express 
L'l^^authorized condition and proviso, that if they owe me any money at the' 
to lease the time of my decease, either by bond, note, or book-debt, that 
uTe^'his* effects^ ™y appointing them, and their acting as executors, shall no 
and one eif^hih Way clear them from paying said debts to my other executor, 
[ * 529 ] or executors, but the same by them shall be paid *for the gen- 
of his residuary eral benefit of my estate ; and if they, or either, do not act on 
ed I.) ho put on this coudition, then they are not to be my executors. I give 
*'"*u'3i*"1)'TJ^ *^ ""^ executors that may act, and to the major part of them, 

sister, S. C, 

and on her death, the principal and interest to be paid to her daughter. B. and C. only undertook ibe 
execution of the will ; and after both their deaths, A. qualified as executrix, and sold the land. Held, that 
the power was coupled with the interest which the executors had as devisees of one hair of the residnary 
estate; and besides, that being coupled with the performance of certain trusts and duties, and the inten- 
tion of the testator as collected from other parts of the will, being that it might, under certain circum- 
stances, be executed by less than the whole number of acting executors, the power, even had it beca 
aceomjMinied with no interest, would have survived j and that the survivor, or his neirs, or ezecutnfrs, miglii 
act, without the concurrence of the heirs or executors of the deceased acting executors, {b) 

Inadequacy of price, per sf , is no g^round to set aside a conveyance, tinless it be so gross as to be evi 
dence of fraud, (c) 

In judging of the adequacy or inadequacy of price, the condition and circumstances of the estate, at the 
time of the ule, must be regarded. 

It is no objection to a sale by a trustee, that it was made to his near relations. 

It is sufficient to support a sale by a trustee, that it was made bona Me and for a valuable consideratioi^ 
and that there was not supine negligence on bis part : it is not necessary to show that he acted with tlw 
utmost possible prudence and sagacity. 

A purchase from a trustee by one vo-cestuy que trust, without the consent or concurrence of the olhei 
itahnf que fnute, and in exclusion of them, is valid, (d) 

No relief can be granted, under the general prayer in a bill in chancery , which is of a nature distinct 
independent of the special relief prayed, (c) 

A point not raised in the Court below, cannot be noticed upon appeal. 

la) Vide supra, 901. Jackson v. Given, 16 Johns, Rep. 167. 

(b) Vide Bharpsteen v. TStUm, 3 Cow. Rep. 661. 

(ci Udall V. ICeniMy, 3 Cow. Rep. fiSO. 

(a) Vide Sinciair v. Jockson^ 8 Cow. Rep. 543. 

(e) Vide IVUkm v. WUtin, I Jtkm. Ch Rep. lii. 
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their heirs or executors, full power to sell, and to assign, and JN error . 
convey away any or all my houses, lands, and tenements, and albany, 
that forever, that are^not already given away, in this will fore- March, isn. 
going." The bill further stated, that the testator died on the 1st ^-^''"^^''^"^'^-^ 
o( August, 1780, leaving his will in force, of which Samuel and *'»^J»^"" 
John f*ranklin alone undertook the administration, and were Osgood. 
the only acting executors as long as they lived, respectively, 
the latter dying in September, 1801, and Samuel Franklin, in 
September, 1807; and during this time, from the personal ef- 
fects and sales of lands, they received very large sums of money, 
which they employed in trade; that the three executors named 
in the will, jointly, and John and Thomas Franklin, separately, 
were indebted to the testator in large sums of money, which 
are still unpaid ; that the plaintiff Mary, the widow of the 
testator, on the 24th oi May, 1786, married the plaintiff Sam- 
uel Osgood ; that after the death of Samuel Franklin, Osgood 
and his wife undertook the execution of the will ; that the debts 
of the testator had been paid, and legacies discharged, except- 
ing the residue of his estate ; that John and Samuel Franklin 
were, at the time of their death, indebted to the estate for 
money and property, received by them as executors, which 
debts were still unpaid ; that the complainants had endeavored 
, to convert into money all the remaining property and debts, in 
order to make a final distribution of the same according to the 
will ; that they had sold the residue of the real estate, not spe- 
cifically devised, and not before sold, for the sum of 25,000 dol- 
lars, which they had received; and which, with the sum of 347 
dollars, was all that they had received ; that Thomas Franklin 
was dead, and his executors made defendants ; that the other de- 
fendants in the bill stood in situations by which, under the will, 
and in consequence of births, deaths, and marriages, they claim- 
ed, or might be entitled to some share of the residue of the es- 
tate ; that the executors of Samuel Franklin were insolvent, and 
that some of the executors of John Franklin were also insolvent. 
The objects of the bill were a discovery and account from the 
executors of Samuel^ John, and Thomas Franklin, and for a 
distribution of the residue of the estate by a decree of the Court. 
The answers of the defendants, De Witt Clinton and Maria 
his wife, and of John L. Norton and Sarah his wife, admitted the 
*facts of the bill : the answers of the other defendants admitted [ * 530 ] 
the facts stated in the bill, excepting certain matters immate- 
rial to the questions discussed in this Court, but insisted that 
the sale mentioned in the bill of the residuum of the real estate 
was void for want of power in the executrix, and as fraudulent. 
The suit was afterwards abated by the death of Samuel and 
Mary Osgood, and was revived by the respondents in the first 
entitled cause. But previously to their death, viz. on the 7th 
of June, 1809, a cross bill was filed (most of the plaintiffs be- 
ing the defendants in the original suit) against Samuel Osgood 
and Mary his wife, De Witt Clintony and John L. Norton. 
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ALBANY, 

March, 1817. 

PRAVKLIN 
V. 

Ofgood. 



/iV ERROR, The cross bill stated the will of Walter FranMiriy by whim 
he appointed Mary Franklin^ now Mary Osgood^ and his three 
brothers, John, Thomasy and Samuely his ^executors, giving to 
his said executors, thai they might act, and to the major part of 
them, their heirs, or executors, full power to sell, and to as* 
sign and convey away, any, and all, his houses, lands or tene- 
ments, and that forever, not specifically devised in and by his 
said will; that he, likewise, gave to each of his said executors, 
who should act, to execute his said will, the sum of 200 pounds, 
then currency of this state, in lieu of all other commissions and 
rewards whatever, for executing his said wjll. I'be bill then 
stated several preliminary matters, relating principally to the 
administration of the will, and the rights and characters in 
which the complainants sued, and the intermarriage of Clinton 
and Norton with two of the daughters of the testator, and of 
Samuel and Mary Osgood, and that Clinton, Norton, and O*- 
good, had, in right of their wives, become respectively entitled 
to one eighth part of the residue of the testator's estate. The 
plaintiffs in the cross bill then proceeded to state, that among 
other tracts or parcels of land, part of the residue of the real 
estate of the testator, which remained unsold and undistributed, 
at the time of the decease of his executor, Samuel Franklin, 
were the following, to wit : 3,800 acres, or thereabouts, in one 
or all the counties of Otsego, Schoharie, and Montgomery; ' 
4,400 acres, or thereabouts, in the same counties ; 4,600 acres, 
or thereabouts, in one or all the said counties ; a tract of 
land on or near Lake George, the quantity of acres in which 
was unknown to the plaintifls ; 850 acres situate, as the plain* 
tiffs understood, in the town of Queensbury, in the county of 
Washington ; 12 lots of land situate, as they had understood, 
somewhere *on the Susquehannah, but they were ignorant of 
the quantity of acres ; also, a tract containing, as they had un- 
derstood, about 5,000 acres, situate, as they had understood, at 
or near Hillsborough, in the state of Vermont; one other tract 
of about 1,000 acres, situate, as they had understood, at or near 
Reading, in Vermont ; and one other tract of about 1,000 acres, 
situate, as they had understood, at or near Holton in Vermont; 
nine rights in the township of Cavendish, in the state of Fer- 
mont; and one other tract, containing, as they had understood, 
fourteen rights in the township of Draper, in the same state, 
but tl\ey were ignorant of the quantity of acres contained in the 
two last-mentioned tracts. That they had been informed, and 
believed, that there were other tracts of lands belonging to the 
residue of the testator's real estate, situate in different parts of ' 
the states of Nerc-York^ and Vermont, and others of the United 
States; and that the title deeds, &c., of the residue of the tes- 
tator's real and personal estate, were in the possession of the 
defendants, some or one of them, for which reason they could 
not give a more particular description ; and they stated, that 
the several tracts of land referred to, were of the value of 
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200,000 dollars, at a fair and reasonable valuation, and accord- ly error, 
ing to the prices the same would bring, upon a just and fair sale albany 
thereof to the best advantage ; and that that sum of money sianrh, isi?. 
might have been, and could then be obtamed for the same, if ^^rf^'^'^^^-^ 
reasonable pams, and proper and necessary measures, were v. 

taken for the disposal thereof. The plaintiffs then stated that o«oooo. 
they had been advised, that Mary Osgood had not any legal 
power or authority, under the will of the testator, as the sur- 
viving executrix thereof, to sell the residue of his real estate, 
and that, therefore, the sale made by Osgood and wife was 
void in law ; but that, should they be mistaken in this particu- 
lar, they contended and insisted, that the sale should not be 
carried into effect, inasmuch as Osgood smd wife, and Clintondind 
Norton, well knowing the value of the premises, had corruptly 
and collusively agreed among themselves, for the purpose of 
defrauding the plaintiffs out of their just proportions of the res- 
idue of the real estate, that Osgood and wife, under the sup- 
posed authority to her, should convey all the said residue to 
Clinton and Norton, for the inadequate and small sum, when 
compared with the real value of the property, of 25,000 dol- 
lars ; that in pursuance of such corrupt and fraudulent agree- 
ment, Osgood and wife executed a *conveyance or convey- [*532] 
ances, in fee, to Clinton and Norton, for the small and inade- 
<]uate consideration of 25,000 dollars, which sum they are de- 
sirous of distributing among the plaintiffs, and those interested 
in the residuary estate, as and for the whole value thereof; and 
they charged various corrupt motives, and secret and fraudu- 
lent trusts, against the defendants. The plaintiffs further al- 
leged, that the several tracts of land conveyed as aforesaid, 
and particularly those situated in the state of New- York, were 
in parts of the country thickly settled, and to which access 
could easily be had ; and that, therefore, the fraud practised 
upon them in the said state is the more palpable, as nothing but 
negligence so gross and wilful as to render the said Samuel 
Osgood^ and Mary his wife, responsible to the plaintiffs, for the 
whole value of the said lands, could have prevented them from 
ascertaining the real value thereof. The bill charged fraud or 
gross negligence in the sale, and prayed that it might be set 
aside, and that Osgood and wife might account, &c. 

The answer of Osgood and wife, filed the 29th of September, 
1S09, to the cross bill, stated the power in the will to be as fol- 
lows : " I give to my executors that may act, and to the major 
part of them, their heirs, or executors, full power to sell, and 
to assign and convey away, any, or all, my houses, lands, and 
tenements, and that forever, that are not already given away 
in this will foregoing ;" but the defendants had not the original 
will in their power or possession, and did not know where it 
was, unless it was in the possession of the representatives of 
Samuel or John Franklin. In the part of their answer which 
related to the real estate, and which is all that is necessary to 
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IN ERROR, be here detailed, they stated, that among the papers relative i 
ALBANY ^^^ estate of the testator, handed them by the plaintiffs, Ai c- 

Harch, 1817. ham and John Franklin, the executors of Samuel Franklin, vi ere 
certain deeds, to wit, a deed executed by Peter Dubois, Samuel 
Verplankj James Duane, Henry White, and Jacob Walton, to tlie 
Osgood, testator, Walter Franklin, in fee, dated the 3d of November, 
1772, for 12 lots of land, containing 3,800 acres, or thereabout, 
situated on the south side of the Mohawk met ; another deed 
between the same parties, of the same date, for 4,400 acres, 
or thereabout, situated on the south side of the Mohawk ; and 
another deed to the testator, in fee, executed by Verplank, 
Dunne, White, and Walton, bearing date on or about the 5th of 
January, 1775, for 14 lots in the county of Tryon, containing 

f • 533 ] *4,600 acres, or thereabout ; that the^ believed that considerable 
parts of these three tracts were sold by the testator, in his life- 
time, or by Samuel Franklin, as his executor, and that the con- 
veyances by Samuel Franklin, were either absolute conveyances 
in fee, or perpetual leases or conveyances in fee, charged with 
some small and nominal rent, or were agreements that the pur- 
chasers should take possession, and that, when a title should be 
given, the improvements should be valued by persons mutually 
chosen, and be allowed and paid for ; but the defendants had 
been unable to ascertain how much, and what parts, had been 
sold and conveyed by the testator and Samuel Franklin, and in 
what manner, and that Abraham and John, the executors of 
Samuel, had refused to give them any information on the subject ; 
and that the whole, or nearly the whole, of those tracts is covered 
^ with settlers, or actual occupants, who claim title, and refuse to 
exhibit their deeds, and to give any information in what manner 
they derive title. That Samuel and John Franklin, as exec- 
utors, some time between the years 1790 and 1795, offered 
these tracts, or so much as remained, unsold, for the original 
price given for them by the testator, being about 5,000 dollars ; 
and, in particular, offered them for sale to James Duane, late of 
the city of New- York, who refused to purchase them at that 
price, and that Samuel Franklin offered them to the defendant 
Sa^nuel Osgood for that sum, who refused to purchase at that 
price, thinking it too high, and beyond the just value of the 
land, though he supposed the title to be good ; and that the 
said Samuel and John could not procure the sum demanded by 
them ; that the defendants could not ascertain that the original 
grantors had any title to those tracts, and all that they could 
ascertain was, that they were purchased by the testator, at public 
auction, about the times when the deeds bear date ; that the 
executors of Samuel Franklin, on application for that purpose, 
gave no information, but said that they knew nothing about the 
subject, and had no deed or papers relating to it ; that Samuel 
and John Franklin, or their testator, never had any actual pos- 
session of the said three tracts; and that, according to the best 
of the information and belief of the defendants, the grantors 
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never had any possession ; and the defendants being unable, in error. 
after diligent inquiry and examination, to discover any title in albany. 
the grantors, or any thing to show that they had title, concluded, March, isn. 
and beheved, that they never had any right or title to the lands, ^"p^^kklik^ 
*or, if they ever had, that the muniments and evidence thereof v. 

had been wholly lost, which opinion and belief they entertained o«good. 
at the time of the sale and conveyances hereinafter mentioned, I ^^ 1 
and they still believe the same to have been correct ; that the 
whole of the said tracts were settled by persons who had been 
in possessicm for different periods, from nineteen to twenty-five 
years, and upwards, claiming title to the parts which they hold ; 
and the defendants said, that a great part has been lost by the 
adverse possession of the tenants, which was the real belief 
of the defendants, at the time of the sale hereafter mentioned, 
and was still their belief ; that they received from the executors 
of Samuel Franklin, a deed from John Brandon to fValterFrank- 
/»n, dated the 4th of July, 1771, for an island in Lake George, 
containing 100 acres; and another deed from Joseph Fairlie, 
dated the 4th of February, 1771, for 200 acres, on a neck of 
land on Lake George ; that if the title to those parcels were 
good, the land was poor, and not worth more than 300 dollars ; 
that they knew nothing of any land in ^ueeitsbury, in the 
county of Washington, belonging to the estate of Walter Frank- 
lin ; that they received from the executors of Samuel Franklin 
a deed to Walter Franklin, for 2,363 acres of land on the Sus- 
quehannah, in 12 lots, which land is rough and of no great 
value, and some^ of the settlers claim title by possession ; also 
deeds for lands in the state of Vermont, in Hillsborough, Read- 
ing and Holton, being 11,000 acres in the whole ; a deed for 
nine rights in Cavendish, and a deed for 14 rights in Draper, in 
the same state ; that several of the titles were under the state 
of New-York, and were lost when Vermont became an inde- 
pendent state ; that a considerable part of the lands has been 
sold for taxes, or lost by adverse possession, and for these causes, 
according to the best information and belief of the defendants, 
the title to all the lands in Vermont had become entirely lost 
and extinguished, excepting about 2000 acres in Cavendish, 
which was mountainous, and of little value, and the settlers on 
which dispute the title of Walter Franklin ; that, to the best of 
their knowledge and belief, there were no other lands belong- 
ing to the estate of the testator, and they were satisfied that 
there was no land of his in the county of Greene. The facts 
above stated, they said, were all the information they could obtain 
respecting the residuary real estate of the testator, but they 
considered the three tracts of land first mentioned as the prin- 
cipal, ^nd by far the most valuable part. The defendants fur- [* 535 ] 
ther said, that Samuel and John Franklin did not, while they, or 
one of them, were acting executors, take any care whatever of 
the lands composing the residue of the real estate of the testa- 
tor, or take any measures to preserve the title, or to obtain or 
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/JV ERROR, defend the possession ; that their only acts were sales and dib 
ALBANY pos-tions of sundry parts thereof, made to persons who came ti 

March. 1817. the city of New- Yqrky and applied to them for that purpose, ana 
the payment of some taxes, in ^ few instances ; that during a 
v?' *" period of more than 27 years, during which they jointly, or 
Osgood. Samuel alone, were acting executors, the lands were left ex- 
posed to intruders and settlers, were not in the possession oi 
* actual care of any person, on behalf of the estate, and became 
covered with settlers, or actual occupants, commonly called 
squatters, all of whom claimed title to the lands which they oc- 
cupied, and many of whom had probably acquired a good title, 
by lapse of time and length of possession ; and the defendants 
expressly alleged, and charged, that the largest and most consid- 
erable and valuable parts of the lands had been lost, and the title 
extinguished, by the gross negligence of Samuel and John Frank- 
lin; and they said, that they understood, and believed, that the 
whole, or a large part, of the lands situate in this state was sub- 
ject to the payment of quit rents, of which large arre€U*s were 
due. The defendants further said, that when they had obtained 
all the information in their power respecting the lands, and that 
no part could be recovered without litigation and expense, they 
considered and resolved, that it would be the most prudent 
course for them, and the most beneficial for the estate, to sell 
the whole residue of the real estate in a mass, if they could 
obtain a fair and reasonable price for the same ; and the de- 
fendants so being of opinion, and believing that it would l>e 
most proper for them, and most beneficial for ftll parties inter- 
ested, to sell the same together, also thought it expedient that 
the same should be sold as soon as might be, to prevent the in 
jurious consequences of further delays ; and they were also de 
sirous to discharge themselves wholly of the trust, and believed 
that it would be for the advantage of all concerned, that the 
unsettled affairs of the estate should be closed with all conve- 
nient expedition, and, for these reasons, proceeded to offer the 
residue of the real estate for sale, and about the 1st of June^ 
1808, agreed to sell the same to De fVitt Clinton and John L, 

[ * 536 ] ^Norton ; that on or about the 1 1 th of June^ 1808, in virtue of 
the power conferred upon the executors of Walter Franklin ^ 
they executed two deeds in, fee, one to Norton, for two third 
parts of all the residue of the lands and real estate of Walter 
Franklin, not before disposed of, and the other to De Witt Clin- 
ton^ for one third part of the same ; in the deed to Clinton, one 
third part of the sum of 25,000 dollais, and in that to Norton, 
two thirds of the same, being expressed as the consideration 
respectively, and that the whole of the consideration was paid, 
in cash, by Norton and Clinton, at the time of executing the 
deeds. The defendants, fully and absolutely, denied all fraud 
or secret trust in the sale. 

The answer of De Witt Clinton, filed 26th September, 1809, 
to the cross bill, stated, that all the title-deeds, &c. did not go 
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tnio the handij of Osgood and wife ; that the deeds from the rY ERROR. 
original patentees to Peter Dubois, through whom the title to a lean y 
the lands in Cherry Valley was derived to Walter Franklin, March, isii 
never went into the hands of Osgood and wife, the same being 
supposed to be lost, until the defendant recently discovered 
them in the hands of William North, Esq., which supposed loss 
tended very materially, in the estimation of the defendant, to 
diminish the value of the lands. He then stated, that in the f 
spring of 1808, Norton applied to him to be concerned in the 
purchase of the residuary estate of Walter Franklin^ at the price 
of 30,000 dollars, which the defendant thought so high that he 
would have no concern in it ; that some time after, he was in- 
formed, that it might be purchased for 25,000 dollars, and was 
offered an interest, and became purchaser with Norton, and 
their deeds were dated the 11th June, 1808. The answer de- 
nied any fraud, and stated, that under the circumstances, the 
1)roperty was not worth more than 25,000 dollars, and that a 
arger sum could not then have been obtained, and that the de- 
fendant, hearing that Osgood was desirous to rescind the bargain, 
offered to give it up, but that Osgood refused. The answer 
further stated, that the defendant believed, and had understood 
it to be the opinion of counsel, that Mary Osgood was author- 
ized to sell, as surviving executrix, and that the sale by Osgood 
and wife was valid, but that if the Court should consider her as 
unauthorized, it would confirm the sale, if found to be fair, bona 
fide, and for an adequate consideration, and that it would decree 
the plaintiffs, oi; those authorized, to execute conveyances to 
*him and Norton. It stated, that the only tracts of much value, 
lie in Sharon, Schoharie county, Canajoharie^ Montgomery 
county, and Cherry Valley, Otsego county ; but what portion 
was in each the defendant did not know ; that these lands are 
commonly called Cherry Valley lands, and were part of the 
patents to Philip Livingston ^ndotherSyand to Frederick Young 
and others, conveyed by Peter Dubois and his trustees, to Walter 
Franklin; the first of which tracts, in Livingston's patent, con- 
tained about 3,800 acres ; the second contained 4,400 acres, or 
thereabouts, and the third, 4,600 acres, both in Young's patent ; 
that these tracts lay in a hilly, rough country, and the soil was not 
of the first quality, but the country was considerably settled ; that 
the defendant had understood, that part of those lots was sold by 
Walter Franklin ; that the person in possession of lots 4, 7, 12, 
14, of about 400 acres each, claimed, under one Samuel Hake, 
who was said to derive his title from W. Franklin, but the de- 
fendant did not know whether the claim was good ; that he had 
understood that W. Franklin conveyed 160 acres to one Camp- 
bell, 128 to one Foster, and 400 to Dionysius and John Miller, 
and the persons in possession claimed, under him, adversely to 
the right of the defendant and Norton ; that the defendant had 
understood, and did believe, that Samuel Franklin, and his 
agents, authorized settlers to occupy the lands without rent, and 
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JN ERROR, promised to pay for the improvements, if they should not become 
ALBANY purchasers, which improvident and unauthorized arrangement, 

March, 1817. had diminished the value to the defendant and Norton, as some 

^J^*""^^^"*^*-^ occupants claimed high compensation therefor, or a conveyance, 
V. at the value when they entered upon it; that the defendant had 

Osuooo. understood, that a destruction of the timber had diminished the 
value ; that he had understood and believed, that almost all the 
lands were held adversely to him and Norton, as deriving title 
from Osgood and wife ; that he and Norton had been obliged to 
institute suits for the recovery of the possession of a large portion 
of these three tracts, the result of which he could not foresee, 
and that from his imperfect knowledge, he could not tell the value 
of the part of the three tracts conveyed to them. The de- 
fendant then stated his knowledge, in relation to the other lands 
of W, Franklin, conveyed to him and Norton, of which it is 
unnecessary to give a detail ; it, however, amounted to this, 
that the lands were, in general, either of little value, or the title 
bad or doubtful. The defendant stated, that he had understood 

f * 538 ] it to *be the opinion of eminent counsel, that Mary Osgood was 
entitled to her dower, in all the real estate of which Walter 
Franklin died seised, notwithstanding the specific devises in his 
will ; that she had actually insisted on her right, which had di- 
minished the value of the said residue, and increased the diffi- 
culty of forming a correct opinion of its value, and that no part 
of the residue of Walter Franklin^s personal estate was included 
in the purchase of the defendant and Norton. The answer of 
Norton was substantially the same as that of Clinton. 

Both causes being at issue, testimony was taken, under an 
agreement, that the depositions might be used in both ; and a 
release of dowerof JMary Osgood, "w^s given in evidence, dated 
the 1 1th May, 1786, whereby she released to John TAoma^and 
Samuel Franklin, executors of Walter Franklin, all her right, 
title, and claim of dower to the estate of the said Walter^ ex- 
cept such parts thereof, as were situate in the city of New-Yorkj 
and on Nassau Island, in the state of New- York. 

William T. Robinson testified, that about December, 1806, in 
conversation with De Witt Clinton, about the lands of W. Frafik- 
lin, Clinton told him, that they were worth 100,000 dollars : 
that there were numerous settlements on and near them, and 
eligible spots for public buildings, soon to be occupied for such 
purpose, which remarks, the deponent, a few days after, men- 
tioned to Osgood. Another witness stated, that he was at Cherry 
Valley, in July, 1808, and saw Norton there, who was then sur- 
veying the lands, and said that he would not take 25 dollars 
per acre, and that he should not be obliged to bring many eject- 
ments. Several witnesses, being persons living near the CAcr- 
ry Valley lands, deposed, that in their opinion, these lands were 
worth from 10 to 15 dollars per acre, in the year 1808. It was 
testified, that some of the land, lying on the turnpike road, was 
sold by the agent of Clinton and Norton, in 1809, for 15 dollars ; 
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Jiat in 1786, Col. Car^d, who was the agent of the executors of l\ error. 
fVaUcr Franklin^ left a paper at Cherry Valley, inviting settlers aliuny 
to go on the lands, and if the price could not be agreed for, then, March, isii. 
that the improvements should be appraised, and paid for ac- ''"tT"^^^^^' 
cordingly ; that many of the settlers were willing to purchase, ^akk^-*" 
if they were satisfied as to the title of Clinton and Norton, but Osgood. 
others refused to acknowledge any title in Walter Franklin, or 
Clinton and Norton, and that in 1808, Clinton and Norton said 
that their title was good. 

*John Lawrence, a witness for the defendants, testified, that [ * 539 ] 
some years ago, he passed through the lands in Cherry Valley, 
and was at the house of one of the settlers, who said, that they 
had gone on the lands under some agreement with the execu- 
tors of W, Franklin, but no title had been given them. That 
afterwards he was asked by Samuel Osgood, what he would 
give for these lands, and whether he would give 25,000 dollars ; 
and that the witness told him, that, considering all circum- 
stances, he would not give that sum in cash, for there might be 
trouble with the settlers. 

Another witness testified, that in 1786, Colonel Isaac Corsa 
was at Cherry Valley, and said that he was authorized to sell 
or lease the lands of W, Franklin, and left a paper containing 
the numbers of the lots and quantities, and inviting persons to 
settle oil the lands, and that if the lands were sold to any other 
persons, the settlers should be paid for their improvements, the 
value thereof to be ascertained by two persons mutually chosen 
by the parties ; the witness had lost the original paper, and had 
no copy ; that fifty or sixty persons, in consequence, settled on 
the lands, in expectation that the terms of settlement so held out 
would be fulfilled, and who claimed compensation for their im- 
provements. These terms were, afterwards, recognized, in a 
letter of Samuel Franklin, written to some of the settlers the 
25th of Jane, 1791 ; and again, the 27th November, 1193, John 
and Samuel Franklin gave a writing to the same eflect, saying, 
that the settlers should have a preference as purchasers or 
lessees. Samuel Campbell proved the agency of Colonel Corsa, 
by the acknowledgments of Samuel Franklin, who, with the 
other executor, in 1791, conveyed to the witness 150 acres at 
2 dollars per acre. 

Jabez D. Hammond, who was agent for Clinton and Norton, 
deposed, that in 1808, all the settlers, except a few individuals, 
refused to attorn to Clinton and Norton ; some of them denied 
their title, and others relied on their own adverse possession, 
and all refused to give up possession, unless paid for their im- 
provements according to the terms offered by Corsa. That 
several suits were brought and were still pending : that some 
of the settlers sold their improvements, for from nine to twelve 
dollars per acre ; that the value of their improvements was, at 
least, one half the present value of the lands, and that under 
these embarrassments, the value of the land was nominal *only : [ * 540 ] 
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I N ERROR, that the timber had been much wasted : that the average value 
ALBANY, of the lands in June, 1808, was not more than two dollars and 
March, 1817. fifty cents : that the whole quantity of the Cherry Valley lands, 
claimed by Clinton and Nlfrtoriy was about 12,000 acres, be- 
sides four lots which had been sold by Samuel Hake, and for 
which Clinton and Norton had brought suits, which were still 
pending; if these lots were included, the whole would be about 
13,000 acres. He stated that the tenants generally refused to 
acknowledge the title of Clinton and Norton; that the timber 
had been wasted, and that the compensation claimed for im- 
provements, in general, exceeded the price of the land- 

S. iitArcr deposed that 1,900 acres of land lying in Behidcre 
patent, in Otsego county, had been sold in 1809, at auctiou, 
in the city of JVcic?- Yor/r, at two dollars and fifty cents per acre, 
and, on being put up a second time, brought only two dollars 
per acre. It also appeared in evidence, that in the lifetime of 
Samuel Franklin^ in or about the year 1799, a suit in chancery 
had been commenced by the executors of Walter Franklin, 
against the trustees, or the surviving trustees of Peter Dubois , 
for the recovery of the title deeds of the residuary real estate of 
Walter Frankliny in which suit several of the title deeds had 
been brought into Court, and were by a decree of the Court 
delivered to Samuel Franklin ; but that the deed or ^eeds for 
the Cherry Valley lands were not among those obtained by 
that suit. 

In consequence of the deaths of parties, among whom were 
Samuel Osgood and wife, the cross suit was, also, at three dif- 
ferent times, revived against their representatives, the last bill 
of revivor and supplement being exhibited about the 1st Decern- 
her, 1814. It stated, that after the residuary estate of Walter 
Franklin had been sold to Clinton and Norton, they had sold 
certain parts thereof, amounting to more than 110,000 dollars, 
which had been paid to them partly in money, and partly se- 
cured by bonds and mortgages, bearing interest at seven per 
cent. ; that they then held a large and valuable part of the re- 
siduary estate unsold, and the plaintiffs, in and by their bill, 
offered to confirm the sale, on receiving their portions of the 
purchase money. 

In the several answers of Norton and wife, and of Clinton and 
wife, filed in September, 1815, they said that they did not be- 
lieve that Clinton and Norton had sold of the residuary estate 
^parcels, amounting to more than 110,000 dollars, but of this 
they could not speak with any certainty, as they had not re- 
ceived any recent accounts from their agents ; and they admit- 
ted that they had sold certain parts, and retained certain parts 
thereof. 

The causes came on to be heard in the Court below, in Sep* 
tender term, 1815, on the pleadings and proofs ; and it appear- 
ing to the chancellor that the sale and conveyance of the 
residuary estate to Clinton and Norton was not fraudulent, and 
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that SamlUel Osgood and Mary his wife, in right of the said IN ERROR. 
Mary, as surviving executrix of the last will and testament of ALBANY 
Walter Franklin^ deceased, had cj^mpetent power to make the March, isil 
same, it was decreed, that the bill in the cross cause of Abraham - - 
Franklin^ John Franklin, Thomas Franklin, and others, as 
against the defendants, De Witt Clinton and Maria his wife, Osgood, 
and John L. Norton and Sarah htis wife, be dismissed, with 
costs to be taxed. The olher parts of the decree related to 
the matters of account, which were ordered to be referred to a 
master, reserving the question of costs, (except as before de- 
creed,) and all further directions, till the coming in of the 
master's report. From this decree the defendants in the origi- 
nal suit, and the plaintiffs in the cross suit, appealed, and the 
cause coming on to argument in this Court, the chancellor 
assigned his reasons for the decree ; for which, see 2 Johns. 
Ch. Rep. p. 1 • 

If. Bleecker, for the appellants. The first question arising, 
in these cases, relates to the authority of ^Mrs. Osgood to sell. 
The power given to the executors, by the will of Walter Frank- 
lin, conferred on them a mere authority to sell, and invested 
them with no estate in the land. It was, therefore, what is 
technically called a naked power, a quality of which is, that it 
admits of no survivorship. It must be taken literally and 
strictly ; must be executed by all the persons in whom it is re- 
posed; and if any one of them becomes incapacitated to act, it 
can never be performed at all. If a man. devises that his two 
executors shall sell his land, if one of them die, the survivor 
shall not sell it ; but if he had devised his lands to his executors 
to be sold, there the survivor shall sell it.t It is immaterial, in t Co, iMt, i8i. 
this instance, whether the interest in the land passed to the ^ „ i /Hr. vn'. 
devisees of Walter Franklin, or descended to his heirs ;| it is a. pi. 32. 219. a. 
clear that *the executors had no interest. They were barely [*542] 
trustees for a special purpose, and among such there could be ^^^^'^^^ 
no survivorship.^ In the case of ionccr^ter v. Thomton,\\ the v«.79. 
testator devised his leasehold estate to his executors, in trust t Po», Dev. 
for the payment of debts, legacies and funeral expenses, and ?^^^^ k^ 
then devised that his executors should and might absolutely loe. 8^[ 
sell, mortgage, or otherwise dispose of his freehold estate, for ^^^i^^' * 
the payment of such of his debts, &c., as his leasehold estate 12 Burr. Rep, 
should not be sufficient to pay and discharge. It was held, lo^* 
that no interest in the freehold estate passed to the executors, 
and Lord Mansfield says, that the testator showed, by the ex- 
pression that he had used, that he knew the distinction between 
the devise of an estate to them, and giving them only a power 
to sell. In like manner, Walter Franklin, by the eighth clause 
of his w^ill, has actually given to his executors a house and lot 
for certain trusts ; thus clearly showing, that he also understood 
the distinction. Whatever interest the executors may have as 
devisees of the residuary estate, is not an interest to be coupled 
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IN ERROR, with the authority ; they take it in a character distinct from 
ALBANY ^^^ ^f executors ; it is intended for their own benefit, and not 

March, 1817. to be held in trust for others. ^< It is not a power with interest 

^"f^^^^i^^^^^ in the executors," says the present chancellor, in the case of 

V. Bergen and another v. Bennet^f " because they may derive a 

Osgood, personal benefit from the devise ; for a trust will survive, though 

HI Er!^' ^^ w^y beneficial to the trustee ; it is the possession of the 
legal estate, or a right in the subject over which the power is 
to be exercised, that makes the interest in question ; and when 
an executor, guardian, or other trustee, is invested with the 
rents and profits of land, for sale, or for the use of another, it 
is still an authority coupled with an interest, and survives." 
There can be no survivorship where there is no joint tenancy ; 
and here was no interest which could be held jointly. Nor 
does the authority to lease, and receive the rents, give the ex- 
ecutors an interest ; this was intended merely for the purpose 
of distribution, and gave them no benefit in their character of 
executors. The power was given them for the advantage of 
those beneficially interested, and they cannot destroy it to theik* 
injury. Neither did the charging the land with the payment 
of debts, confer an interest, which could be extended to au- 
thorize the sale to Clinton and Norton, for the debts were all 
paid before that sale took place. Their power to* sell was 

[ * 543 ] vested in them, in a different 'capacity from that of executors : 
they were to act therein as trustees, and no interest which they 
possessed in the one right, could be connected with the power 
which they held in the other. It was given to a major part of 
the executors who might act. This clearly shows that it was 
the intention of the testator to submit the propriety of any dis* 
position of his property to the judgment of the whole, leaving 
the determination to the majority or their representatives ; if, 
then, one of the executors may alien the estate without the 
concurrence of the heirs of the other acting executors, the de- 
sign of the testator is firustrated. It would be to allow one 
person to exercise an authority which he has confided to the 
discretion of several. 

His honor the chancellor rests his decision, in part, on the 
ground, that the executors had an interest in the residuum. 
This position has already been alluded to and answered. Their 
personal interest extended but to part : that is not sufficient. 
It must be an interest co-extensive with the power; and, for 
the same reason, the power to lease was not sufficient to clothe 
them with the necessary interest. The cases referred to by his 
honor, to show that an equitable interest is enough, do not 

X 3 Atk. 695. warrant the conclusion. In Hearle v. Greenbanki the ques- 
tion was, whether an infant could exercise a power of disposing 

tiCtdnet^tCM. of her own estate; and in Bergen v. Bennety^ the point was, 

m Er. 1. whether a power to sell, contained in a mortgage, expired on 

the death of the mortgagor. It is not correct, as stated by the 
"**' chancellor, on the authority of Eyre v. Countess of ShaftesJmryy^ 
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that a testamentary guardian may lease ; a guardian in socage iN error. 
Qnly has that power.f Again ; it was urged by the chancellor, " ALBANY 
that here was a trust charged upon the executors, which would March, isn. 
not be; allowed to become extinct by the death of a trustee.^ ^"f^"^"^""*^^ 
This principle, however, only governs where the cesiuy que trust v. 

himself applies to have the trust carried into effect, and not o«goou. 
where it is to be executed against his wishes. Barneses case,^ fs wn*, 129. 
reUed on by his honor, is clearly against law ; it is a decision, t 1 c/i. Caa. 
that a power to sell, coupled with no interest, survived: yet uh.a!^n!%^' 
the chancellor himself admits the doctrine of the common law, isirjv.jmu^, 
as stated by Coke^ wnich, notwithstanding the observations of ^ ^'^'*^"' 
Mr. Hargrave,\\ remains unshaken : besides, in that case, the g c*o. iju, a. 
power was not given to the executors, until after the death of «• ^ 
the widow of the testator. The distinction between a devise 
that executors should sell the land, and a devise of land to 
^executors to be sold, still continues part of the law, although [ * 544 ] 
it may, in one instance,1I have been overruled : it was fully recog- f Hard, 1I9. 
nized by Lord Mansfield, in Lancaster v. jyiorntoUy before cited. 
But admitting the trust to have survived, still a sale like the 
one in question ought never to be confirmed ; the near rela- 
tionship between the vendors^ who were trustees for the 
benefit of others, and the situation of the vendees themselves, 
in regard to their co-cestuy que trusts, whose rights they were 
compromising without their consent, and the gross inadequacy 
of the consideration, are conclusive against its validity. Courts 
of equity regard, with the utmost jealousy, the conduct of trus- 
tees. They are not allowed to derive a direct benefit from the 
trust. They are permitted to do no act wherein they may, by 
possibility, derive a benefit ; and the law sedulously guards 
against the operation of any motive which could tempt them to 
a violation of their duty. Hence, a trustee is not allowed to 
be a purchaser of the trust estate; the prohibition is absolute; 
whether the sale be fair or fraudulent, is not a subject of in- 
quiry ; it may, in any case, be set aside. It is true, that the 
rule, until lately, has not been carried to this rigorous extent ; 
but it is now fiilly settled, that a trustee shall not purchase.ff ttSE^. c«*. 
A sale to his own children, must equahy come within the rule ; Ve^. ^. *^' 
it is equally in violation of those principles of justice, policy ^"- 9- * .^«- 
and morality, on which the rule was established. The benefit 9 ve« SM. 6 
to Mrs. Osgood^g daughters was immense, and vastly greater '^<*- s^'^- 655. 
than if the sale had been to a stranger. What though she 3^0! ^ 10 ' Ve», 
aliened her own right, she did but anticipate the gift which 386. 4SX it 
she intended to make to her daughters : her maternal feelings vta, 96. ' 
prompted her to subserve their advantage, and she was willing 
to sacrifice a temporary benefit to herself, for the satisfaction 
of seeing them invested with splendor and wealth. The sale 
to the husbands of the daughters, was more to their advantage, 
than if it had been to strangers : in the one case, they would 
have been entitled merely to a portion of the purchase money, 
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IN ERROR, which, as personal property, at once belonged to them ; in the 
ALBANY ^^^^^ case, they are, at all events, entitled to their right of 
March, isii dower This, independent of all other considerations, furnished 
^-^•^^^^""^^ a motive for abusing the trust. If it were a motive at all: it mat- 
V. ters not whether it were powerful or feeble. " The distinction of 

Osgood, a weaker temptation is too thin to form a safe rule of justice."f 
[ * 545 ] There was a strong and obvious ^temptation to abuse the trust, 
f Per Lord El- but an inflexible rule of law intervenes, and avoids the whole 
,10 «,399. transaction. Asa trustee cannot purchase for himself, so he can- 
not buy for his relations, or for a stranger^ or employ a third per- 
son to make the bargain. The civil law prohibited a guardian, 
either by himself, or by the interposition of an agent, to pur- 
chase the property of his ward : he could not be at once buyer 
and seller; and if he made the sale to his own children, the 
tiuSf'i 1?* s*!' '^^ regarded it as a sale to himself.^ Devoe v. Fanning,^ de- 
s. 6. i boimu. cided by the chancellor, was a strong case to the same point. 
'^^' There the sale was made by the husband to a third person, in 

RepIvS,' ^^"^* f^'' **'* ^*f®j *"^ ^'^is was done to raise a legacy due to 
her ; but the sale was not supported, because the temptation 
was too great, and he was bound to act for the benefit of others 
as well as for his wife. There was no pretence of fraud, nor of 
inadequacy of price. Besides, the purchasers here were co- 
cestuy que trustSy and the sale was void on that account. The 
trustee is the agent of the cestuy que trustSy and they are to be 
presumed to have more information as to the state of the prop- 
erty. He is forbidden to purchase for himself or for a stranger, 
that he may not abuse the knowledge which he has acquired : 
nor shall one of the principals, one of the cestuy que irusUy 
having an interest, and consequently an interest in obtaining 
information, be permitted to avail himself of it, and become the 
purchaser, in exclusion of the others. Neither the assignee, 
nor the creditor of a bankrupt, nor their solicitor, has been al- 
I Fe/sob ^^^ lowed to become a purchaser. || It appears, upon the facts and 
pleadings, that the purchasers were co-cestuy que inistSy and, 
therefore, this question is properly before this Court, although 
not decided upon by the CV.urt below. 

There was either fraud, or gross and culpable negligence, on 
the part of the trustees. They were bound to make inquiry 
respecting the value of the land ; to gain all possible knowledge, 
and to exercise more circumspection than even in the manage- 
ment of their own affairs ; nor were they authorized to sell, 
V ^^^*io ""^''' ^^®y ^^^ examined into the state of the property.H [The 
Vet! 393. 386. couuscl entered into an examination of the pleadings and proofs, 
m, 1 Domat, to show thab there was a great and glaring inadequacy of price.] 
There is this distinction between the present case, and those 
upon which the chancellor relied, that they were questions be- 
tween vendor and vendee, and, therefore, not so open to the 
presumption of fraud as the present case. The dower of Mrs. 
[ * 546 ] ^Osgood had been released, and, therefore, could not tend to 
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diminish the value of the land. It is palpable, from all the in error. 
circumstances, that the trustees either were ignorant, and acted ai.banyT" 
without due inquiry, or were imposed upon, or that there was March, isn.' 
collusion between tliem and the purchasers ; and the evidence ^^"^^^^"^"^^^ 
fully warranted the conclusion, that the trQst was assumed by v. 

Mrs. Osgoody for the express purpose of making the sale. In Osgood. 
Chesterfield v. Jarwcn,f Lord Hardwicke says, that fraud may t 2 Ves. I66. 
be collected or inferred from the nature of the transaction, as * ^^- ^^• 
being an imposition and deceit on other persons not parties to 
the fraudulent agreement ; and that particular persons in con- 
tracts shall not only transact, bonajide, between themselves, 
but shall not transact, mala Jide, in respect of other persons, who 
stand in such a relation to either, as to be afiected by the con- 
tract or the consequences of it. A conveyance from persons 
ignorant of their rights, has been set aside, although there was 
no actual fraud or imposition.it [The following cases were also t < Bto, C4. 
cited by the counsel, as to the questions of fraud and inadequacy ^"* ^*^* 
of price. Rogers v. Cruger^ 7 Johns. Rep. 557. 3 Eg. Cas. 
Abr. 741. I Bro. Ch. Cas. 9. 2 Bro, Ch. Cas. 175. 177. n. 
10 Fes. 292.] 

Riggs, and Wells, for the respondents Clinton and Norton. 
Mrs. Osgood had power to sell the land. Had it been a me/e 
naked power, which, it is admitted, could not have survived, 
there would have been no necessity for coming into a Court of 
equity, and the cestuy que trusts should have brought their ac- 
tion of ejectment at law. This Court has no jurisdiction of the 
case, on the ground of a mere invalid execution of the power ; 
but if the power were accompanied with a trust, it was a case 
proper for chancery, and the law adopts the rule established in 
equity. Where the power is virtute officii, it always survives, 
and the trust survives with it ; and in this case, the estate is 
given to the executors quasi executors, and must therefore go to 
the survivor ;<^ for the office of executors is equivalent to a joint $ JetUt. Cwl 
estate at law, and is governed by the same rules as to survivor- ^ J>y'iT!.pL 
ship. In Zebach's lessee v. Sinith,\\ a power to sell, for the pur- g 3 Bmnetf, G9. 
pose of paying the testator's debts, was given to* three execu- 
tors, and no provision made by the will for its being executed 
by a less number ; two of the executors refused to act, and it 
was held, that a sale by the one acting executor was valid ; and 
the judge who delivered the opinion of the Court, says, that it [ • 547 ] 
is ^admitted, on all hands, that if the authority to sell was given ^ On JhoUu, 
to the executors, virtute officii, a surviving executor might sell. ..^^ j^^ jjj 
The question between Powells and Hargrave,ff does not touch a. n. 2. 
the present case : Here there was a trust accompanying the |M6 ^»- ^ 
power, and Powell does not deny the rule, that a trust shall v«/'' 67o. 1 
never fail for want of a trustee. A Court of equity will follow ^"- J^ *75. 
the land into whosesoever hands it may go, and may make the 538.129.2.8%! 
owner a trustee, or create a trustee to prevent the trust from ^^- ^S^^}{J 
«failing4t The intention of the testator^ Walter Franklin, is ca^ip!^ 

453 



647 CASES IN THE COURT OF ERRORS 

JN ERROR, clear, and the rule is well settled, in the construction of wills, 
ALBANY ^^^^ ^^^ intention must govern. In Jackson v. Jansen^f the 
March, 1817. Court says, " The intent is much regarded in the construction ot 
^*P^[^^^^^^^^ these powers, and from several of the cases, it would seem that 
V. the power was construed with greater or less latitude, as would 

Oboood. b^3f meet this intent." Unless the power be considered as 
i6 Johns. Rep. Surviving, the intent cannot be carried into effect. The resid- 
^' uary property was to be turned into money for distribution, and 

this could not be done without survivorsihip ; and the cases 
show, that a power to sell, for the purpose of paying debts or 
making distribution, is a power virtute oMcii, that being requi- 
IfffSSi iFZ' ^'^^ ^^ effectuate the intention 4 The case of Lancaster v. 
419! Cro, Car, Thomton^^^ cited by the counsel for the appellants, has no ap- 
881 Cro.EUx. plication ; for the question there did not relate to the execution 
4S Burr. Rep, ^^ ^ power, but whether a conditional fee vested in the execu- 
1(B7. tors under the devise. The power in the will of Walter Franks 

Kn is not given, nominatiniy to A., B. and C, but £0 his execu- 
tors ; and so if it were a naked power, being annexed to the 
office, it survives. 

But it was a power coupled with an interest, both legal and 
equitable, either of which is sufficient. 1. There was a legal 
interest. The power to lease gave the executors an interest in 
the rents : the estate was directed to be kept on rent for the 
general benefit, until distribution, and the executors themselves 
were entitled to one half of the profits. The case of £yre v. 
I ' P' WW. Countess of Shaftesbury, \\ shows, that a testamentary guardian- 
ship survives ; that it is coupled with an interest, and that the 
guardian may lease. The bare power of leasing gives him 
an interest : nor is this contradicted by the case of Roe v 
1 S iWit. 1J9. Hodgson,'^ cited by the counsel for the appellants. In thai 
case the guardian leased for 21 years, and the question was 
whether the lease were void or voidable. The general expres- 
sions there used would apply to a guardian in socage, as web 
[ * 548 ] as to a testamentary ^guardian, and there can be no doubt, bui 
that a guardian in socage may lease ; so that cannot be con- 
sidered as the question intended to be decided, but that a testa- 
mentary guardian cannot lease for a longer period than until 
the ward comes of age. In addition to the leasing pow*er, lh€ 
executors of Walter Franklin had themselves a fee in the prop- 
erty, as four of his residuary devisees. "When power is given 
to a person who derives, under the instrument creating the 
power, or otherwise, a present or future interest in the land, it 
ft Per iCwrf, J. is then a power relating to the land. "ft 2. There was an 
inJBm^fi^Co! equitable interest. The executors were entitled to a moiety ot 
JLttf.34S. b.n. the proceeds; they had an interest to superintend the land, 
'* and to receive and to distribute the rents and profits, and this 

Xi 3 Aik* 714. was sufficient.]:;]: The power was well executed in equity, if 
Pa». Deo. 301. j^^^ ^^ ^^^ , f^^ j^j equity, the executors would be considered 

as trustees, of which character survivorship is a necessary inci- 
dent, and they might have been compelled by the devisees to 
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lell. A Court of equity looks to the object intended, and en* IN ERROR. 
forces its accomplishment. ALBANY 

The sale to Clinton and Norton was bona Jide and valid. Mirch, isri.- 
The bill claims relief on account of fraud in fact, and fraud in ^pJ[][J)^J^^^ 
law, arising from inadequacy of price. Fraud in fact is de- v. 

nied by the answer, and there is no shadow of proof to repel Osgood. 
the denial. Fraud must be proved, and is never to be presumed.f 1 1 Madd. Ch. 
There, is not a case to be found which adjudges a contract or '^' 
sale fraudulent, because made to relations ;| and that b not a t Bug, Vend. 
circumstance to be laid hold of to prevent a specific performance. ^' ^ ^'"' 
There is no reason to believe that Mrs. Osgood would have 
favored the wives of Clinton and Norton more than her other 
children ; and she certainly could have had no inducement to 
sell the land for less than its value. The appellants come too 
late with their objection, futile as it is, that the purchasers were 
their co-cestuy que trusts. The question was not moved before 
the Court below, and therefore cannot be argued here.<^ That ^ s Beh. amd 
point was settled in this Court, in the case of Sands ^. Hildreth.\\ ^^' Jj^']^ 
Besides, there is no such rule as tliat contended for on the part Rep. 493 
of the appellants ; nor can relief on that account be granted 
them under the prayer in their bill. Where one co^estuy que 
trust purchases the trust estate, he, at the utmost, can only be 
deemed to take it subject to the trust ; but where the sale is 
pursuant to, and in fulfilment of the trust, the purchaser takes 
the estate unencumbered by the trust. How far the trustees 
may ^'be accountable for their negligence is no concern of the [ * 549 ] 
purchasers, and does not affect the validity of the sale : the 
breach of contract merely creates a simple contract debt, as 
against the trustee alone.lT If relief cannot be granted on any IT s Madd. 
of the special grounds stated in the appellants' bill, it cannot be Atk^iil, Bar^ 
given them under the general prayer, which is only to be resorted nard, sso. s 
to when it comes in aid of the special relief sought, and not ^"' *^* 
when it is inconsistent with it.f f The relief sought in this case ft s Adt, ui. 5 
is for fraud, and to that the appellants must be restricted. It J^J ju^j^r 9 
is true, as has been stated by the counsel for the appellants, 10. ' 
that the assignees of a bankrupt are prohibited from becoming 
purchasersjjj but the prohibition has not been extended to the U,s Vm^sso. 
creditor of a bankrupt ; and the reason for excluding a solicitor, 
is founded on the confidential relation between him and his 
client. A trustee, however, may purchase from the cestuy que 
tru^ty§^ and the rule to be equitable must work both ways. W 9 >^«- 2^. 

Since, then, Mrs. Osgood had full power to convey, and no Bro.'*Ch, Co*. 
actual fraud has been shown, and since the question of breach 400. 
of trust does not concern the respondents, Clinton and Norton^ 
the remaining point is, whether there was fraud by intendment 
and implication of law ; and this is the only question arising 
in the cause which can admit of discussion. The sale is im- 
peached on three grounds : 1 . The relationship between the 
parties, which, per se, can form no objection, and has already 
been refuted ; 2. Inadequacy of price ; and, 3. The knowl- 
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IN ERROtL edge which the purchasers, before the sale, possessed of the 
ALBANY value of the land. That mere inadequacy of price is insuffi* 
March, isif cient to induce the Court to set aside the sale, is shown by the 
^-^Ij^*^^"^*^ whole current of authority ;t it must be an inadequacy so gross 
V. and shocking, as to carry upon the very (ace of it, conclusive 

OfoooD. evidence of actual fraud. Inadequacy of price is not sufficient 
\iM€dd,Chan, to prevent a decree for a specific performance ;j: still less to 
??; ^^- ^^ set aside an executed contract. There must, in addition, have 
VtM. 292. 2 been some imposition practised upon Mrs. Usgooa, some un- 
clt'^at^^TS ^"^ advantage taken of her necessities and situation, by some 
11.2 Vet. ' person standing in a peculiar relation of confidence and influ- 
19 Fct. s«7.^ ence;<^ but nothing of the kind has been shown. The case 
J. i.c'^^if'? ^f ^og^^' V. Crugery which has been cited by the counsel for 
11,' ii and the appellants, if applicable at all, is in confirmation of these 
awf/>/:*308^** Positions. II It is there admitted that mere inadequacy is no 
ground for setting aside a contract. The proof of the value of 
[ * 550 ] the property lies *upon the appellants, and they should have 
.bL sa/^ATift' P"^ ^^^ subject beyond a doubt : but there is no evidence that 
^^ ' any person would have given more than was given by Clinton 

and Norton. The executors were not bound to sell in parcels ; 
the trust was well executed by selling in a mass. The prop- 
erty, besides, was encumbered with Mrs. Osgood* s claim of 
dower, which was never extinguished by the pretended release : 
it was a voluntary conveyance, and it was made to persons w ho 
had no previous interest in the land, and was, therefore, inop- 
erative. Samuel Frankliny himself, considered it as unfairly 
obtained, and it was in fraud of Osgoods marital rights. The 

Suit-rents were a further encumbrance; the title of Wahir 
\anklin to the land was doubtful, and was denied by the set- 
tlers, and had it been unimpeachable, still Corsa^s contracts ma- 
terially detracted from its value. It is not true, in point of 
fact, that Clinton knew the land to be worth the immense sum 
pretended on the other side. But, whatever knowledge he 
might have acquired, he was not bound to disclose ; the parties 
were dealing at arms' length, and there was no such confiden- 
tial relationship between them, as could render it incumbent 
1 2 Bro. Vh, on the vendees to communicate their information.? There 
would have been nothing immoral in the suppression ; refined 
notions of honor are not the criterion ; the question is, whetht r 
there was fraud : besides, the adequacy or inadequacy of price 
is not to be referred to the present value of the land, but to its 
H SH. Cat. in valuc Under the then existing circumstances.ff It has been 
Chan. 8. rendered more beneficial by subsequent events, but that is an 

advantage to which the purchasers are fairly entitled. The 
worth of Corsa^s contracts must be the rule for estimating its 
value ; they were binding, and a specific performance of them 
ScA. and^j. could have been enforced, although C^rsa may have had no 
31. 7^^«'» written authority to make the arrangement: his bargain w^as 
^aid^'chJu ^^ Compensate the settlers for their improvements; and a 
114. power even to demise land may be given without writing.JJ No 
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residuary legatee was ever permitted to pursue the subject into IN ERROR. 
the hands of a purchaser ; he must look to the executors, who ALBANY 

alone are responsible.f [The counsel, in the course of their ar- March, 1817. 

ffuments, entered into a lone and minute examination of the ^^tT"^^''^^^^ 
testimony, which it is necessary wholly to omit.] v. 

Osgood. 

S, Jones^ jun.^ and T. A. Emmei^ for the representatives of y}SrJ^^jz!^i 
Osgood and wife. The allegation of fraud is denied in the an- Madd. chm. 
swers, *and is unsupported by any evidence. Mrs. Osgood ^^' , -. - , 
acted under the directions of her husband; they had children, l ^^^ J 
and Osgood would never, had the land been worth as much as 
represented, have consented to give away, to the value of 15 
or 20,000 dollars, his own or his wife's property. The bill 
charges that Mrs. Osgood's eighth was to be reconveyed to 
her : this allegation is likewise destitute of foundation. It is 
said by Mr. J. Van Ness, in Rogers v. Cmger^X that " fraud J^''^*^- *^' 
is never to be presumed : it is always to be made out, either 
by positive proof, or by the disclosure of such facts and cir- 
cumstances as are irreconcilable with good faith, and the prin- 
ciples of morality. Many things may be illiberal, reprehensible, 
and, perhaps, even dishonorable, which will not, in legal sig- 
nification, be deemed fraudulent, so as to avoid a contract." 
Negligence, no more than fraud, can be presumed, and will be 
excused by the same circumstances which rebut the imputa- 
tion of fraud. [As to the duty of the executors the following 
authorities were cited: Anst, 219. 5 Ves. 443. 3 AtJc. 444. 1 
Vern. 144. 13 Ves. 410. 591. 2 Madd. Chan, 114. 121.] 
As inadequacy of price is the ground on which the appellants 
place their greatest reliance, it is necessary for them to show 
that the title was perfect, and what the soil itself was intrinsi- 
cally worth : for the goodness of the title, and the excellence of 
the soil, must be the criteria of the value. The witnesses, in 
their calculations of the value, evidently speak in relation to 
an unimpeachable title ; they are, therefore, to be disregarded. 
In estimating the worth of the land, all the then existing cir- 
cumstances must be weighed and considered. It is fairly to be 
intended, too, that when Clinton, in 1806, said the lands were 
worth 100,000 dollars, he supposed the title to be perfect. Os- 
good and wife took the management of the estate twenty-seven 
years after the death of Walter Franklin, and had every reason 
to presume that the previous acting executors had collected all 
the title deeds. They had never been in actual possession, and 
were, therefore, bound to deduce a regular title from the origi- 
nal patentees. If the title deeds might have been easily found, 
why had not the former executors, during the long period of 
twenty-seven years, succeeded in procuring them ? Mrs. O*- 
^ood and her husband had not the means to satisfy the claims for 
improvements, and pay the costs of suits ; the statute of lim- 
itations was soon to become a bar to their ^ghts ; it was neces- [ * 552 ] 
sary to sell to a person whose wealth might enable him to assert 
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IN ERROR, his title, and had they not sold, they would have been justly 

"Albany chargeable with neghgence and breach of trust. No other 

March, 1817. persons than those who actually did purchase would hare be- 

^"tT"^^'*''^^ come purchasers. Had the land been put up at auction, who 

V. would have bid, without requiring the title to be exhibited ? In 

Osgood, addition to all these embarrassments, Mrs. Osgood had a life 

estate in one third of the whole property. The release which 

she executed was totally void : the releasees had no antecedent 

interest in the land ; it was made but seven days'' before her 

t 2 Vea. jun. marriage with Osgood^ fuid was in fraud of his marital rights.f 

jEJ. Williams^ in reply. It is denied that the power survived 
to Mrs. Osgood : the fee descended to the heirs, subject only to 
be defeated by a sale by the executors. The power was vested 
in such of the executors as acted : Mrs. Osgood elected not to 
act, and, of course, renounced the legacy, and could not after- 
wards, when the other executors had collected money due to, 
and paid the debts of, the estate, for the first time, assume the 
office, and come in, at so late a period, to take the legacy. 
Where a power is given to a plurality of persons, they may act 
as long as a plurality continues to exist. In this case the tes- 
tator gave the powor to his executors, or the major part who 
might act, and to their heirs or executors ; and, unless a major 
part of his executors did join in the execution, the power could 
not be executed. A power coupled with a trust does not sur- 
vive. That is a new doctrine, unsupported by any authority ; 
but if it does, yet in this case, the power became extinct on 
the death of Mrs. fVisiar, in 1804. It must be executed m 
toto^ or not at all ; and after the death of Mrs. fVistar it could 
not be executed, as far as she was concerned. The case of 
i€ Jtihnt. Rep. JacJcson v. JansenX is a full authority to this point. Where a 
^' power to sell is given, in order to pay debts or legacies, and no 

such debts or legacies exist, the power becomes naked, although 
it might have been deemed to be coupled with an interest, had 
they existed. A sale to a co-cestuy que trust is void, as a con- 
sequence of the rule that a trustee cannot become a purchaser 
of the trust estate. [In support of this position the counsel 
cited the cases before referred to.] It is no objection to the 
relief sought on this ground that it was not urged in the Court 
[ * 553 ] below. The same law and the same facts are before •this 
Court as were before the Court below, and whether the same 
arguments or reasons were produred there, as are urged here, 
« 1 Johm, Ch. is immaterial. In Wilkin v. Wilkin,^ the chancellor states 
'^•"^' this as the rule, "that though the bill contain, as usual, a 
prayer for general relief, the plaintiffs may have other specific 
relief, provided it be consistent with the case made by the bill." 
iiJohnt.Rep, And in Beebe v. The Bank of NeW'York,\\ Mr. J. Thompson 
says, " According to the course of chancery proceedings, a 
party is not confined to the particular relief asked for in the bill, 
but under the general prayer is entitled to such relief as the 
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circumstances of the case may require. The reason of insert- in error, 
ing the general prayer is, that if the party mistake the relief to ALBANY 
which he is entitled, the Court may afford him that to which March, isrf. 
he has a right." [The counsel also examined the facts in re- 
lation to the question of fraud.] ««*»« 

Osgood. 

Platt, J. The sale to Clinton and Norton is attempted to 
be impeached on two grounds : 

First. That as surviving executrix under the will of Walter 
Franklin, Mrs. Osgood had no power to sell the real estate of 
the testator. 

Secondly. That the sale to Clinton and Norton vraa fraud" 
tdentj and, therefore, void, 

i. On the first point, it is clear that at common law a naked 
power gi\en to persons named as executors, to. sell lands, would 
not survive. It is like a naked power of attorney, to do any 
other act, given to several persons jointly ; and, if one die, the 
power expires ; for it is a delegation of power for private 
purposes, given generally to all the attorneys named in the 
power. The co-operation of all is necessary to satisfy the ex- 
press terms of the grant ; and fewer than all the attorneys do not 
represent their principal. (Co. Litt, 112. b, 113. a. 181. b. 
Shep. Touch, pi. 9. page 429. Powell on Dev. 292. 310.^ 

It is also well settled, that if the power to sell lands be 
coupled with an interest in the executors, or agents, so appointed 
to execute that trust, then, on the death of one or more of the 
executors, the survivor or survivors may lawfully execute the 
power. {Bergen v. Bennett, 1 Caines*s Cas. Er. 15. 3 Salk. 
277. 3 Atk. 714. 2 P. Wms. 102.) 

There is also another class of cases which clearly show that 
where the terms made use of in creating the power, detached 
♦from the other parts of the will, confer merely a naked power [ ♦ 554 ] 
to sell ; and, yet, the other provisions of the will evince a de- 
sign in the testator that at all events the lands are to be sold, 
in order to satisfy the whole intent of the will, then, also, the 
power survives. In this latter case, it is not a naked power, in 
the sense of Lord Cokeys general rule, but is coupled with other 
trusts and duties which require the execution of the power to 
sell. (Bairne^s Case, Sir IVm. Jones's Rep, 252. Cro, Car. 
282. Poioell on Dev, 297. 307. Hard. 419. Cro. Ch. 382. 
Cro. EHz. 26. Sugden on Powers, 141.) 

The case of lessee of Zebach v. Smith, &c. (3 Binney*s Rep. 
69.) is very analogous to the case now before us. In that case, 
ZebaMs w\l\ contained the following ^clause: ^'The executors, 
namely, George Wolf, Leonard Miller, and Godfrey Rohrer^ 
shall be impowcred to sell my lands. When my debts are 
paid, if any thing should remain, my wife shall keep two cows, 
&c," Miller and Rohrer, two of the executors, renounced, 
and Wolf, the sole surviving executor, conveyed, under that 
power, the lands of the testator to his own son-in-law and 
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IN ERROR, another. It was attempted to defeat this sale, first, on tbe 

' ALBANY ground that it was a naked power, and did not survive ; and, 

March, 1817. Secondly, because the sale was fraudulent ; being made to a 

^•jT**^'''"'^^ son-in-law for an inadequate price, in old continental money, 

Y. kc. The Court decided, that it was a power coupled with a 

Osgood, trust, to be executed for the benefit of others ; that although 

the power was given in the plural number, and a single executor 

did not satisfy the literal expression of the will, yet the power 

survived, and the conveyance was deemed valid. 

From a careful examination of the authorities on these points, 
I am satisfied this case does not fall within the rule which gov- 
erns naked powers ; on the contrary, this is a power coupled vntk 
interest, and connected with the execution of other trusts, which 
qualify and explain it. 

In this case, the persons appointed to sell were devisees of 
one half of the estate, and, therefore, had a certain and direct 
interest in the subject of the power ; and they had, also, as ex- 
ecutors, other trusts committed to them, the execution of which 
was connected with, and dependent upon, the execution of 
this power. If, then, the words used by the testator, in con- 
ferring this power, do not expressly, or by necessary implication, 
[*555] forbid the construction of survivorship in Mrs. O^ood, "^she 
had a right, on general principles, to sell the residuary lands. 

If the testator had used merely these words, " I give to my 
executors that may act, and to a major part of them, their heirs 
or executors, full power to sell my lands," without any (jfualify- 
ing words, or dependent provisions in the will, I should have no 
doubt that the authority ought to be construed strictly ; and, in 
such case, a single surviving executor could not sell, because, 
literally, a single executor would not satisfy the words, '^ my 
executors that may act, and the major part of them." 

Looking at the whole will, and construing this section, in 
connection with others, and in reference to all the provisions of 
that instrument, my mind is irresistibly led to the conclusion, 
that it best accords with the intention of the testator, that 
the power in this case should survive to the only remaining 
executor. 

Tliis construction is founded on the general structure of the 
will, and the duties which it enjoins on the executors. One 
eighth of the proceeds or avails of the residuary estate is given 
to Sarah Corsa, but under such special limitations, that if we 
admit the power to have expired with the three executors, who 
are dead, then the trust for her benefit can never be executed, 
unless a new trustee be substituted by the Court of Chancery ; 
and I am persuaded, that the testator did not mean that a stran- 
ger should be substituted in the place of one of the executors 
of his own choice. By a former clause of the will, the execu- 
tors were directed " to keep the estate on interest and on rents, 
as much as possible ; " and Mrs. Corsa was in no event to 
have any portion of the land as devisee. She (and her daugh- 
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tcr after her death) is entitled, under the will, to the interest of m error. 
one eighth of the residuary estate, and, of course, the testator's albanyT 
bounty, as to her and her daughter, would be defeated, unless March, isi?. 
the lands were either sold or leased. If the executors, viriute ^t^"^^^^"^^ 
officii f were to lease ^ (and that seems unquestionable,) it affords v. 

a strong presumption, that the power to sell, and the power to Osgood. 
lease, were intended to be vested in the same hands, because 
a different construction would introduce great disorder and con- 
fusion, arising from the exercises of conflicting powers by dif- 
ferent persons over the same subject. 

If it be said, that the execution of the power to sell, on the 
death of a mcgority of the acting executors, devolved upon their 
♦heirs or executors, that construction is liable to several objec- [ ♦ 556 1 
tions, and might produce consequences utterly inconsistent 
with the probable intention of the testator. First ; it is proba- 
ble that a leading motive in selecting persons to execute that 
trust, was, that they not only enjoyed the highest confidence of 
the testator, but that they had an interest in the estate to be 
sold, in common with the other devisees, which afforded a se- 
curity for caution and circumspection in discharging that duty. 
The heirs and executors of the persons first empowered to sell, 
could not be known to the first testator, and they might be per- 
sons who had no interest in the estate to be sold. Samuel and 
John Franklin might have died insolvent, or they might have 
devised their estates, as Walter Franklin did, in part, to per- 
sons who were not " their A««." 

Secondly ; it was manifestly the intention of the testator, 
and highly fit and convenient in itself, that there should be but 
one fund for distributing the avails of the whole estate, real and 
personal, which could not be, unless the office of executor, and 
that of trustee to sell, were united in the same person. 

That Mrs. Osgood has rightfully assumed the office of ex- 
ecutrix, after the death of Samuel Franklin, cannot be disputed. 

In seeking for the intention of the testator, on the point of 
survivorship, a strong inference arises, from an express pro- 
vision in the will, that if his brothers, Thomas, John, and Sam- 
uel, did not waive their claim of being discharged from debts, 
which they might owe his estate, they should not be his execu- 
tors, plainly showing that the testator expressly contemplated 
an event, in which his widow would be sole executrix for all 
the purposes of the will. She was, in fact, the sole executrix, 
absolutily appointed. The brothers were appointed condition- 
ally only. 

Suppose that contingency, in regard to the brothers, had hap- 
pened ; or that, from any cause, they had neither of them ever 
become an acting executor of this will, will it be contended, 
that in that event, the power to sell the lands would have been 
extinct? Were Sarah CorsannA her daughter to lose the boun- 
ty of the testator, which could accrue only from that fund? If 
the widow alone was not to sell, who could execute that 
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tN ERROR, power ? For in the case I have stated, there could not be " eo^ 
ALBANY ^cu^ors or *heir$ of a major part of the executors that may act^^ 

March, 1817. according to the terms of this will. 

^-j^""*^^^"^^ I know it may be said, that a trust shall not fail, for the 

^v. want of a trustee ; and that the chancellor could interpose and 

Osgood, appoint a trustee for that purpose. But can it be believed, that 

[ * 557 ] the testator intended that his widow, in such event, should be 
superseded in the execution of the most important duty enjoin- 
ed by the will, and that a stranger should be substituted in her 
place? 

In limiting the power to the executors that may act, <&c., their 
heirs or executors, the words, '< their heirs or executors," are to 
be understood distributively, as in all other analogous cases ; 
that is, the heirs and executors of the longest liver. '^ Their 
heirs and executors" do not mean all the heirs and executors of 
all the acting executors of this will ; but the heirs and execu- 
tors of the longest Uver. So that if Mrs. Osgood had died 
without exercising this power, it would have devolved upon 
her heirs or executors. Those words, their executors ^ &c., have 
received a fixed and determined meaning ; and are to be con- 
strued, as in the case of a bond to several persons, and '' their 
executors^ administrators and assigns ;" meaning, undoubtedly, 
the executors, administrators and assigns of the sole surviving 
obligee. 

The power to sell is given, in this case, to the executors " that 
may act/^ &lc. It is given to them as txecutors^ and not in their 
individual names ; and there can be no ground to contend, that 
the persons named in the will as executors, but not acting as 
such, could execute the power to sell. 

There may, no doubt, be cases where the persons appointed 
by a will, to sell lands, and also named as executors of the 
same will, may renounce the executorship, and still legally 
execute the power to sell; {Powell on Dev. 294.) but not so 
in this case ; for the will expressly restricts the power to the 
acting executors ; thereby evincing the intent of the testator, 
that the duty of selling the land, and distributing that fund, ot 
the interest of it, and the general duty of administering the per- 
sonal estate, should be performed by the same persons. The 
injunctions in the will, to keep the estate on lease, and to sell real 
estate, have the same object in view, to wit, that the testator^s 
bounty might be dispensed, by his acting executors ; and the 

[*558] ^harmonious execution of the whole will requires, that those 
powers should be vested in the same agents. 

It is important to consider, that the portion of the estate 
given to Mrs. Corsa, was a mere legacy of the interest of one 
eighth of the residuary estate, persona); as well as real. If this 

f>ower had never been executed, Mrs. Corsa would have utterly 
ost the testator's bounty. She could in no event have the 
land itself, as devisee ; and I think there cannot be a doubt, that, 
at her suit, the Court of Chancery would have compelled the 
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execation of this power. After the death of Mrs. Corsa, the in error 
will directs the executors to pay to her daughter the one eighth albany 
of the principal and interest of the residuary estate. It was March, isvi. 
not optional with the executors to sell or not ; and all the pro- ^^fT*^^*"^*^ 
visions of the will manifest an intention, that, at all events, thb v. 

lands should be sold ; for, otherwise, the will could not be ex- Osgood. 
ecuted. The amount of the personal estate, as well as that of 
the real estate, was uncertain and contingent ; and if the avaib 
of these funds are to be placed in different hands, for distinct 
and separate distribution, there will be a clashing interference 
of rights and duties, that mars the plain and simple meaning 
of the testator. 

It may be said, that if the execution of the power is not 
confined to a '^ major part" of the acting executors, then those 
important words, ^^ major part,'' are rejected as senseless; and 
that the sound rule of construction requires, if possible, that no 
expressive words shall be rejected as surplusage. 

To this rule I subscribe ; and I impute to those words, '* major 
party'' of the acting executors, a very expressive meaning, con- 
sistent with my construction of the power. 

The testator clearly contemplated two distinct cases: the 
one was, that all, or several of the executors appointed, might 
act ; and in that event, he intended to authorize a *' major part" 
of them to sell lands ; and if he had not, in that case, expressly 
authorized a majority to execute the power, there might exist 
a serious doubt whether the concurrence of a// would not have 
been necessary. In removing that doubt, the words '* major 
part " have an important meaning. 

But the testator also clearly contemplated another case, to wit, 
that the widow alone might execute the will ; and then the words 
^* major part" have no application. 

*My opinion, therefore, is, that upon the death of Samuel [ • 659 ] 
Franklin^ Mrs. Osgood rightfully assumed the office of exec- 
utrix ; and that the power to sell the real estate legally devolved 
upon her, in connection with all the other duties enjoined by 
the will. 

2. As to the second point in this cause, I have scrutinized 
the evidence with careful attention ; and my mind has arrived 
at the satisfactory conclusion, that there is no evidence of either 
actual or constructive fraud, to impeach the conveyance from 
Mr. and Mrs. Osgood to Clinton and Norton. 

There is no doubt that inadequacy of price, per se, is no 
ground to set aside a conveyance ; unless it^be so gross and 
shocking as to be evidence of fraud. 

In judging of the inadequacy of price, in this case, we must 
look at the condition and circumstances of the estate, at the 
time of the sale. 

Through the neglect and mismanagement of the former exec- 
utors, the Cherry valley lands, which form the fairest portion of 
the estate, were chiefly possessed by persons who either pro- 
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IS ERROR, fessed to hold adversely, or who claimed the benefit of a very 
onerous and imprudent agreement made with the settlers by 
Colonel Corsa as agent for John and Samuel Franklin — an 
agreement which, if rigidly enforced by the tenants, would have 
essentially reduced the value of the estate, for the purposes 
required by the will ; for, instead of leasing or selling the lands, 
the former executors, by that unfortunate agreement, put it in 
the power of the occupants to set their own pry^e for the pur- 
chase, or to demand prompt payment for their improvements, 
and thus Samuel Franklin, at his death, surrendered the estate 
to the surviving executrix, without any personal fund remaining, 
(except 347 dollars,) to redeem those lands, by paying for im- 
provements. 

But another and more insuperable obstacle to an advantageous 
sale w*as, that the evidence of title to those lands was defective. 
The only reason or apology, why the former executors did not 
sell or lease these lands, was, because they could not find an 
essential deed, on which the title of Walter Franklin depended. 

Under these circumstances, it became the duty of the surviv- 
ing executrix to complete the settlement of the estate; and 
for that purpose, it was indispensably necessary to sell the lands, 
♦for the will, in regard to Mrs. Corsa, could not be executed 
without such sale. 

What mode of sale, then, was most discreet, and best calcu- 
lated to produce the largest price .' It has not been contended 
that the executrix was bound to sell in parcels ; but it has been 
insisted, that instead of selling to her sons-in-law, at private sale, 
she ought to have offered it to strangers, or sold it at auction. 

Under the Y>eculiar embarrassments of the title, I incline to 
the belief, that a sale could not have been made to any othei 
persons or in any otiier mode, for a larger price than was ac- 
tually given in this case. 

Sup[)ose the lands had been offered for sale to a stranger, or 
at auction ; as trustee, Mrs. Oss^ood could not be expected to 
warrant ihc title; but she undoubtedly would have been re- 
quired to exl)il)it the evidence of title; and if, on such inquiry, 
^he had disclosed the whole truth in regard to the title-deeds, 
and the as»re(*ment of Colonel Corsa, and the claims of the 
tenants, wliat person could have been found, at that day, to 



[•560] 



give 25,000 dollars for such a title? 



It was an adventurous and hazardous speculation on the part 
of Clinton and j^orton, and it is only by diligent and active ex- 
ertions, by great prudence and address in effecting compro- 
nii.^es with the tenants, and by expending large sums of money 
in litigation, that it has proved to them a profitable bargain. 

But to uphold the sale, and to excuse Mr. and Mrs. Osgood 
for the manner of executing this trust, it is not necessary to 
show that the trustee acted with all the prudence and sagacity 
that might have been used. It is sufficient for the buyers, that 
the purchase was bona Jide, ^nd for a valuable consideration on 
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their part ; and it is suffident to justify Mr. and Mrs. Osgood^ IN ERROR 
that the sale was without frauds or iupine negligence, on 
their part. 

Many other considerations arise upon the evidence, which 
repel the imputation of fraud in this transaction ; but I cannot 
deem it necessary to dwell longer upon the discussion. 

Whether there be any rule of law or equity, which forbids a 
co-cestvy que trust from purchasing, in such a case, for his own 
exclusive benefit, is a question which does not arise upon the 
pleadings in this cause. The bill is not adapted for relief on 
that ground. It is presumed, therefore, according to the opin- 
ion of the chancellor, that point was not raised for his decision 
*in the Court below ; and if so, it is well settled, tW this Court 
cannot regard it, on appeal. 

But as we permitted an argument, m6 modoj on that point, I 
take occasion to observe, that I have not been able to perceive 
any foundation in reason or authority for that objection. 

My opinion, therefore, is, that the decree be affirmed. 

Van Ness, J., and Yates, J., concurred. 

Spencer, J., being related to one of the defendants, did not 
hear the cause or give any opinion. 

Thompson, Ch. J. The conclusion to which I have arrived, 
on a careful examination of this case, renders it unnecessary for 
me to ngtice all the questions that were raised and discussed 
on the argument. I shall confine myself to that which relates 
to the authority of Mary Osgood, alone, as sole surviving ex- 
ecutrix of Walter Franklin, deceased, to sell and convey the 
lands in question to Clinton and Norton. The decision of this 
point depends upon the construction to be given to that clause 
in the will of Walter Franklin, under which the authority to 
sell is claimed. 

The testator, after sundry specific devises and bequests, gives 
the whole residue of his estate to his wife, his two daughters, 
three brothers, and two sisters, each one eighth ; and appoints 
his wife, and three brothers, executors. Then comes the fol- 
lowing clause : " I give to my executors that may act^ and to the 
major part of them, their heirs or executors, full power to sell 
any or all my real estate not already devised," 6lc. The plain 
and obvious meaning of this power, as well as the grammatical 
construction to be given to the words, is, that the authority to 
sell is given, in the first place, to all the acting executors, and 
for the pur]x>se of preventing any one of them from defeating a 
sale, he declares that a major part of them may sell. St*li 
further, to uphold the power, and guard the sale, and prevent 
an improvident disposition of his property, he provides that in 
case of the death of any of his acting executors, their heirs or 
executors shall be substituted as trustees in their places. No 
other interpretation, in my judgment, can be given to this 
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IN ERROR, power, without rejecting some words altogether^ and rendering 

' ALBANY <^tl^6rs useless, and without meaning. If so, Mrs. Osgood alone 
March, i8ii had no power to sell. On the death of the testator, Walitr 

^^;J^2^j^^^^-^ Franklin^ *in the year 1780, two only of his executors, Samuel 

V. and John Franklin^ qualified, and took upon themselves the ex- 

Osgood, ecution of the will. After a lapse of tweniy-seven years, and after 

[ * 562 ] the death of the two executors who had acted, Mrs. Osgood 
qualified as executrix, and, soon after, executed the deed to 
Clinton and Norton, who had married her two daughters, being 
two of the eight residuary devisees named in the will. 

It is an incontrovertible rule, running through all the cases, 
on the construction of wills, that the intention of the testator is 
much regarded, and ought to have a controlling influence in 
construing these powers ; and that a greater or kss latitude is 
^ven to them, for the purpose of carrying into execution such 
mtention. This rule is noticed and recognized by the chan- 
cellor, in his opinion in this case. We find in the books ^reat 
subtlety in many of the distinctions that have been attempted 
to be made, between what is called a naked power or authority, 
and a power coupled with an interest or tr*ist. It is admitted, 
as a general rule, that with respect to the former, it must be 
executed by all to whom it is delegated. But where the au- 
thority is connected with an interest or trubt, and is delegated 
to several, it does not become extinct by the death of one or 
more as long as there is any one remaining to execute th«. 
power. It then devolves upon the survivor, unless tjie testa 
tor, or person from whom the power emanates, has provided 
for the event of the death of one or more of the executors or 
trustees, and has appointed a substitute in their place ; in nich 
case the substitute becomes vested with all the power and au- 
thority of the first trustee ; and the case before us is one of (his 
description. On the death of Samuel and John Franklin, their 
heirs or executors are, by the express terms of the will, to be 
substituted in their place, and intrusted with the execution of 
this power, and ought to have united with Mrs. Osgood^ in 
order to pass a valid title. 

According to my view, therefore, of the authority to sell, 
given by this will, it will not be necessary for me tb enter into 
an examination of the nice and refined distinctions between 
naked powers, and powers coupled with an interest. For, be- 
yond all question, it was a matter resting altogether with the 
testator, to limit and guard this power, in such manner as 
he thought proper ; and if not only the necessary construction 
of the words which he has used, but his plain and obvious 

[ * 563 ] meaning, ^ collected from the whole will, was, that this power 
should not be exercised by on^ executor alone, we cannot sanc- 
tion and confirm the deed firom Mrs.^ Osgood. The power 
here given is, in the first place, to such of his executors as may 
act, and to the major part of them. Three out of four of the 
executors have acted. But the deed was not given by ail, or 
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by a major part of those who did act. The power, therdfore, /jy ERROR. 
in this respect, has not been pursued. The testator, with un- ALBANY, 
common caution and circumspection, (and doubtless, if we M«'c*"» *8i7. 
look at the provision in the will, and the disposition of his ^pJlIi^^IlT^ 
property, for the very purpose of preventing an injudicious sale v. 

of his lands,) provided for the event of the death of one or more ■«<><>»• 
of his acting executors, and substituted in their place, their 
heirs or executors, the very persons to whom the estate would ^ 
doubtless pass; and no one can question the right or legal 
power of the testator so to do. The books furnish us with a 
variety of cases of this kind. An example may be seen in 
Moare^ 61., where the testator directed, that his lands should 
be sold by his executors, or the executors of his executors, and 
one of his executors dying intestate, the question was, whether 
the executors of the other executor could sell ; and it was held 
that they could not, because the authority was joint to the ex- 
ecutors of both executors, and, therefore, if one failed, the other 
could not execute it. (See also other cases collected by PotC' 
eUf on Devisesj 296.) 

In the cases, generally, in the books where this question is - 
examined, we find the power given to the executors, without 
any provision for the event of their death. The reason why 
the power is held to survive, is to prevent the failure of the 
trust for the want of a trustee. But no such failure could occur 
here, because the testator has expressly designated the persons 
who may execute the trust, on the death of those first named. 
Had he barely given to his executors a power to sell, and ac* 
companied such power with a trust, the law might cast that 
power upon the survivor, to prevent its becoming extinct, and 
the trust failing. But the testator had a right to control this 
legal effect, by an express appointment, by himself, of a trustee ; 
and this he has done, by substituting the heirs or executors of 
the first trustees. The objection, that this would produce in- 
congruity and confusion, is no satisfactory answer. If the 
meaning of the testator was lefl doubtful, we might have *re- [ * 564 ] 
course to considerations of inconvenience, if any existed, for 
the purpose of ascertaining the probable intention. But where 
words are so plain and explicit, as not to admit of doubt, we 
are not at liberty to indulge in objections, on the ground of 
inconvenience. Whatever weight such objections might be 
entitled to, where the executors were not beneficially interested 
m the land over which the power was to be exercised, they do 
not exist here. The executors appointed in the will, were four 
of the residuary devisees, and entitled to their share, either of 
the land or the avails thereof, upon the sale. It was not a 
trust exclusively for the benefit of others, nor could the execu- 
tors have been compelled to execute it ; they are not ordered 
to sell, but simply authorized so to do ; it was, therefore, left 
in their discretion y whether to sell or not. The other residua- 
ry devisees might, probably, have called upon them in a Court 
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f\ ERROR, of thfinccry, cither to execute or renounce the trust ; so that 
ALBANY, ^'^^y ™'ght take the estate devised to them, stripped of this 

March, 1817. power of Sale suspended over it. 

"jtJJ^^J^^^^ Under such circumstances, there was a peculiar fitness in 
v. the testator's giving the direction to this power which he has 

OscooD. done. As the four executors named in the will were entitled 
to one half df the property on which the power could operate, 
they were very much interested in the due execution of it, if it 
was at all to be executed. It was, therefore, proper that theit 
judgment, or that of the major part of them, should be exercised 
as to the sale, and if they should die without executing the 
power, or disposing of the property, it was very reasonable that 
the authority should accompany the estate when it went into 
the hands of their representatives. As to one half of the loncl, 
it was a mere question of judgment with the executors, whether 
or not, to sell their own property. There were no debts oi 
legacies to be paid, and no necessity for selling. The testator, 
therefore, left it in their discretion, whether to sell, or not, as 
they should judge most for the benefit of the estate ; and the 
two acting executors not having, for twenty-seven years^ thought 
proper to sell, the inference is irresistible, that in their judgment 
no sale ought to be made. To ratify and confirm a sale made 
by one, would not only be directly repugnant to the words of 
the will, but would be depriving others, who were interested in 
the lands, of the guards and checks wisely provided by the 
testator against an improvident sale. If the testator had in- 

[ * 565 ] tended *this power should devolve upon, and be exercised by, 
any one executor, his language would have been, I give to my 
executors, who may act, and the survivor of them, his heirs or 
executors ; instead of which, the power is given to the major 
part of the executors who may act, and to thtir heirs or execu- 
tors. This is a limitation of the power to a majority of the ret 
ing executors, and is equivalent to laying, It shall not be ex 
ercised by a less number. The question is not, therefore, on 
whom he does the law cast the power, where the testator has 
not expressly provided. The case did not occur under this 
power, when there was no other trustee to execute it but Mrs 
Osgood; for there were both heirs and executors of the de 
ceased executors, who could have joined in the deed, at tho 
time Mrs. Osgood gave it. 

Had Samuel and John Franklin been living, no one will pre- 
tend, that the deed of Mrs. Osgood would have been valid ; 
and why should it be when those whom the testator has 
substituted in their place are living ? If it was not intended 
by the testator, that, in case of the death of all or any of his act- 
ing executors, their heirs or executors should be the substitutes 
charged with the trust, why were they all named ? No possible 
reason can be assigned for it. 

It ought to be kept in mind, that the executors are not or- 
dered or required to sell, but are barely authorized so to do. 
468 



OP THE STATE OF NEW-YORK, 565 

The legal estate, whether vested in the devisees, or in the heirs in error, 
at law, was subject to be devested by a sale, if, in the judgment albany 
of the major part of the acting executors, it should be thought Marcb, isii 
most for the general benefit of the estate ; nor can it alter the """tf^^^'^"*^^ 
construction of this power, if the legal estate should be deemed y. 

to be vested in the executors. So far as the executors were Osooo^ 
charged with any trust in the management and disposition of 
the estate, it was the same, whether the land remained unsold, 
or was converted into money. It was to be applied to the 
benefit of the same eight residuary devisees of whom the ex* 
ecutors themselves were four. If, then, the intention of the 
testator, collected either from the words he has used, or from 
the general scope and object of the will, is to govern in the 
construction of the power, it appears to me very obvious, that 
such intention has not been pursued. When he has limited 
the exercise of this power to a major part of his acting executors, 
and in case of their death, substituted in their *place their. [*566] 
heirs or executors, it cannot be^ that such power is duly exe- 
cuted by a single surviving executor. The testator has expressly 
guarded against such an execution, by providing a substitute, 
in case of the death of any of the acting executors. And, until 
there be a failure of the trustees expxemj provided by the tes- 
tator, tliere is no ground or principle on which the law will 
step in, and arrest the power from the hand to which it has 
been committed by the testator. It was very much pressed on 
the argument, that it is fairly to be presumed, from the provisions 
in the will, that the testator, in the appointment of his ex- 
ecutors, contemplated the event of none of them qualifying, ex- 
cept his widow ; but I can discover nothing to justi^ such a 
conclusion. Where executors have no interest or benefit 
growing out of the* will, and are barely acting for others, 
it is not unreasonable to suppose, they will reluctantly take 
upon themselves the executorship. But, when they are so 
deeply interested as these executors were, it is unreasonable 
to conclude, that they would not qualify. They would very 
naturally wish to take the care and management of their own 
property^ and prevent its being sacrificed. But, independent 
of this, the supposition that the testator contemplated, on any 
event whatever, that his widow was to execute this power 
solely, is repugnant to the very terms of the authority. The power 
is given to the major part of his ^ acting executors; and these 
words, major part, can have no application, whatever, to a sin^ 
gle executor, and are, indeed, entirely senseless. It is an in- 
variable rule, in the interpretation of writings, that, if possible, 
they must be so construed as to give efiisct and meaning to ev- 
ery part; and no words are to be rejected unless they are re- 
pugnant to, or inconsbtent with, other parts of the same instru- 
ment. Upon this rule of construction, how can we entirely 
reject the words, tkeir heirs or executors 1 The testator has 
thought proper to direct, that if any of his acting executors 
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IN ERROR, should die, their heirs or executors (as it respects the execution 
ALBANY, ^f ^he power) should be substituted in their place; and in 

March, J817. this there is nothing repugnant to any other part of the wilL 

^^"^^^^^^^^^^^ It is a plain, simple, and intelligible provision, and, in mj 

V. judgment, a wise one, if we look at the disposition which the 

Osgood, testator has made of his property, and allow him the right of 

making his own will. He has seen fit to give five eighths of 

the property now in question to his brothers and sisters. 

[ * 567 J Whether this was a wise, or discreet measure, or not, *I do 
not feel myself at liberty to inquire. It is enough for me, that 
he had a right to do so, and has so done. This disposition 
ought not to be defeated by giving to his widow, solely^ a power 
which he never intended she should have, of thwarting his will, 
and throwing the property into the hands of her dau^htera. 
This power had lain dormant for twenty-seven years. Neither 
Mrs. Corsa nor Mrs. ffistar, nor any other of the eestuy que 
trustSy had asked for an execution of it. It was voluntarily as- 
sumed by Mrs. Osgood^ after a lapse of time sufllcient. and 
more than sufficient, to presume an extinguishment of the 
power, if the cesiuy que trusts had been in possession of the 
land, and we are warranted in saying, it was assumed for the 
eatress purpose of executing this deed, as we cannot reasonably 
suppose that the business appertaining to the settlement of the 
estate remained open for such a length of time ; but this does 
not rest on presumption. Mr. and Mrs. Osgood^ in their bill, 
state, that all the debts of the testator have been paid, and all 
legacies and bequests of his will discharged, excepting the res- 
idue of his estate, as disposed of in the 14 th clause of the will, 
being the estate now in question ; and this supposition is much 
strengthened by the fact, that the sale was made very shortly 
after Mrs. Osgood took upon herself to act as executrix, and 
with little or no examination into the situation or extent of the 
property she undertook to sell. If it was necessary or advisa- 
ble, for the benefit of the estate, that these lands should be 
sold, Mrs. Osgood^ together with the heirs or executors of iSam- 
uel and John Franklin^ or, at least, of one of them, were the 
persons on whom the power to sell devolved, at the lime the 
sale was made. Those interested in these lands had a right to 
have the judgment and advice of those persons, upon the ex- 
pediency of a sale and the price to be demanded, so as to guard 
against their being converted, by Mrs. Osgood , to the benefit 
of her children, to the injury and prejudice of the other resid- 
uary devisees. 

I have not deemed it necessary to go into an examination of 
the question, whether this is a power coupled with an interest 
or trust, and would have survived to Mrs. Osgood, if the testa- 
tor had not himself expressly provided for the event of the 
death of one or more of his acting executors ; because I am per- 
suaded, it is perfectly immaterial whether it be a power coupled 
with an interest, trust, or a mere naked power. If there are 
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*other trustees appointed by the testator, who are still living in error, 
and capable of uniting in the execution of the trust, all must ALBANY 
join, whether it be a power of the one description or of the other. March, isn. 
That there are such other trustees living:, cannot be denied. ^tT"'*^^^'^^ 
Nor have I found it necessary, particularly, to touch the ques- y. 

tion relating to the consideration paid by Clinton and Norton. o»aoo». 
It must, however, strike every one who has examined the case, 
that, to say the least of it, they have made an enormous profit 
upon the purchase, and that such profit is taken out of the 
pockets of their co-cestuy que trusts. Under such circumstances, 
every consideration of justice and equity ought to induce us to 
pause, before we sanction the sale, unless imperiously called 
upon so to do, by the most stubborn rules of law. But that no 
such rules of law obstruct our course, or impede the path to 

i'ustice, I have the most perfect persuasion and firm conviction, 
ndeed, 1 cannot but think, that the upholding and maintain- 
ing this sale, if it can at all be done, must be by applying 
technical rules of law, which have in truth no application to 
the case, and thereby defeating the clear and obvious intention 
of the testator. 

The broad and enlarged principles which govern Courts of 
equity on the subject of trusts^ are amply sufiicient to enable 
us to do justice to all parties, without confirming this sale, in 
its full extent. Mrs. Osgood was the owner, in her own right, 
of one eighth of the residuary estate sold by her ; and so far, 
the deed to Clinton and Norton may be considered valid. We 
have before us all the parties in interest. Mr. and Mrs. Os" 

foody in their answer, admit that they had received the twenty- 
ve thousand dollars from Clinton and Norton, and the object 
of their bill was to obtain a decree of the Court of Chancery to 
protect them in the distribution of the trust fund among those 
entitled to it, under the will of Walter Franklin. Seven 
eighths of this fund may be decreed to be repaid to Clinton and 
Norton; and, for the purpose of protecting the purchasers un- 
der Clinton and Norton, all sales made by them may be con- 
firmed, and conveyances directed to be given by proper parties ; 
and Clinton and Norton be decreed to account to their co-ce«^y 
que trusts for their distributive shares of the proceeds of such 
sales. • 

I am, accordingly, of opinion, that the decree of the Court 
of Chancery, so far as it confirms the sale to Clinton and Nor* 
ton^ ought to be reversed ; and a decree entered conformably 
to the principles I have mentioned. 

•Cantine, Crosbt, Dayton, Elmendorf, Ketes and Liv- [ • 569 ] 
iNosTON, senators, were of the same opinion. i 

Bates, Cochran, Hascall, Hart, Prendergast, Ross, 
Stranahan, Stewart, Tibbits, and Van Vechten, senaiorsy 1 

concurred in the opinion delivered by Mr. Justice Platt. ' 
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IN ERROR. A majority of the Courtf being of opinion that the decree of 

jOMLHY ^® Court of Chancery ought to be affirmed, it was, therefore, 

March, I81I ordered^ adjudged, and decreed^ that the decree of the Court of 

^pJ[21li7Ilr' Chancery, appealed from in this cause, be affirmed, and that 

▼. the appellants pay to the respondents tlieir costs to be taxed, 

2^2?"" and that the record be remitted, <tc. 

iaJS^, iS^i Decree of affirmance. 



The Court made the following General. Rule : 

£ iff orderedy that, hereafter, it shall be the duty of the appel- 
lant or plaintiff in error in this Court to deliver a copy of the 
opinion of the chancellor, or Supreme Court, to each member, 
aa an appendix to his case, previous to the argument there- 
of, except where such opinion has been previously published 
by the reporter. 
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rHE PRINCIPAL MATTERS 



IN THE FOURTEENTH VOLUME. 



A. 



ABATEMENT. 

1. In an action, in form ez delicto, for a tort, 
committed by several, the plaintiff may, in 

Stneral, sue any of those who committed 
e tortf and the non-joinder of the others 
cannot be pleaded in abatement. Lno t. 
Mumford and Mumford, 426 

S. Bat where the parties committing the tort 
are the ioint owners of land, and the tort 
consisted in the omission of some act 
which, as such owners, they were bound 
to perform, then all must be joined in the 
action, as in such case the title to reidty 
will come in question ; that is, whether 
the defendants, by reason of their owner- 
ship, were bound to perform the act, for 
the omission of which the action is 
brought. i6. 

3. If, however, the act complained of consist 
in a malfeasance, as if the defendants have 
erected a nuisance on their land, no ad* 
vantage can be taken of the non-joinder, 
for in such case their title cannot come in 
question, and they are equally liable 
whether they have a right in the land or 
not ib. 

4. In an action for a nuisance to land, all the 
co-tenants must join as plaintiffs. ib. 



ABSENT AND ABSCONDING DEBT- 

ORS. 

An attachment under the act for relief againtt 
absent and absconding aebtors, may issue 
against the property of one of several 
partners, who absconds, for a debt due by 
the co-partnership, although his partners 

Vol. XIV.— 60 



are resident within the state, and capable 
of being arrested. Matter of Chipmanf 

217 

ACCORD AND SATISFACTION. 

1. A receipt by a seaman in full of all de- 
mands against the ship, her officers and 
owners^ for vxtges^ '' and also one dollar^ 
as a full compensation for any thing elscj** 
ia not sufficient evidence to support a plea 
of accord and satisf actum ^ in an action of 
assault and battery brought by the seaman 
against the master of the ship, especially 

. wnen the master withheld the wages until 
. the seaman would sign tlie receipt, which 

he had at first refused to do. Ttiomas v. 

M" Daniel, 185 

2. Whether accord and satisfaction can be 

? leaded in bar of a writ of error ? Quare, 
'otter V. Smkh, 444 



ACTION. 

1. Courts of tills state have jurisdiction of 
actions brought for torts committed on 
board of a foreign vessel, on tlie high seas, 
where both parties are foreigners; for 
actions for personal injuries are of a tran- 
sitory nature, and follow the person or 
forum of the defendant. Gardner v. 

Thomas, 134 

2. But it rests in the sound discretion of the 
Court to exercise jurisdiction or not, ac- 
cording to the circumstiAices of the 
case. ib. 

3. A mere liability to pay, without actual 
payment, gives no right of action. Piatt 
Y. Smith, 3GS) 

4. Matter which was properly oiiered as a 
defence in a former action, and rejected, 
cannot be made the subject of a new suit. 
Grant t. Button, 377 
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Actions local and tranutoiTy vide Jitrisdic- 
TioHy 2, 3, 4, 5. 7. 

Parties to the action, vide Plkaduto, 1 



ACTION ON THE CASE. 

1. An action on the case lies against an inn- 
keeper, for goods lost or stolen out of his 
inn, without proving negligence. OmU 
V. Wiggins, \Tb 

2. Where a party brings a certiorari to re- 
verse a judgment in a justice's Court, and 
the judgment is affirmed, by deftult of the 
plaintiff in error in not appearing when 
the cause is called on the callendar, he 
may, notwithstanding, bring an action 
against the justice for a false return, who 
cannot plead that the judgment was affirm- 
ed by the default of Uie plaintiff. Kidxie 
y. Saekridtr and otkerSj 196 

3 In an action by an assignee of a 
mortgagee against a purchaser from the 
mortgagor, subsequent to the execution 
of the mortgage, for removing buildings 
from tlie premises afler they had been 
advertised for sale under thie power in 
the mortgage, and before tne sale, 
whereby the premises were rendered 
inadequate to pay the money due, and 
were sold for a less sum than they other- 
wise would have brought; it must be 
averred in the declaration, and proved on 
the trial, that the mortgagor was insolvent, 
and had no other property than the mort- 
gaged premises, out of which the debt 
could be satisfied; and without such 
averment in the declaration, no proof of 
these facts can be introduced. Ca,nB and 
vtfe V. HiUhcockf 213 

4. Negligence is a mixed question of law and 
fact: where the facts have been ascer- 
tained by the jury, whether they warrant 
the charge of negligence or not, is matter 
of law. Foot and Reynolds v. Wiswallj 

5. The proper form oi action against a per- 
son using a private road, b^ the party at 
whose application it was laid out, is tres- 
pass on the case, and not trespass. Lam' 
hcTt V. Hokty 383 

G. Wliere a summons was issued from a 
justice's Court against j9., which the 
constable, by mistake, served upon B., 
and returned the summons personally 
sirvrd, and judgment was rendered against 
^. for a penalty alleged to have been in- 
curred by the violation of a statute ; in an 
action brought by ji. against the constable 
for a false return, the defendant may show, 
in mitigation of damages, that J3. haa 
actually been guilty of the offenoe for 
which judgment was rendered against 
him : for, as the defendant acted in good 
faith, the plaintiff ought not to recover 
more than his actual damages ; and having 
alleged in his declaration, that, by the 
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ftlse return, he was prevented from mak- 
ing a defence, when he had a good and snb- 
stantial one on the merits, the evidence in 
question is a proper answer to this aver- 
ment. Green v. Ferguson, 389 

7. in an aetion on the case, the plaintiff 
under the general issue, is bound to prose 
the whole cku^ in his declaration. U. 

8. Where there is an immediatp injury at- 
tributable to negli^noe, the partv injured 
has an election either to treat tne negli- 
genoe of the defendant uiiW canse of 
action, and to dedaie ia case, or to 
consider the act itself as the injury, and to 
declare in trespiM. BUn. v. CampkeU, 

432 

Pazties to the actMUi, vide AsATBiuirr, 2, 3, 4. 



ADMINISTRATION. 
"Where an inhabitant of this state went into 




ceased to be an inhabitant of this state, 
(there being no evidence of an mnimmt 
revertendij) and the judge of the Court of 
Probates only, and not a suxrosate, has 
power to grant administtetion of nis goods 
and chattels within this state. Weston ▼. 
Weston, 



ADMIRALTY. 
Fids JvRiBOicTioir, 6, 7, 8. 

AGREEMENT. 

1. Where Jt., a merehant in Gresf Brittim^ 
by lus agent, charters a vessel of B., a 
merehant in J^ew-Yorkf during the con- 
tinuance of the non^intercourse law of the 
United SMes, for the purpose of transport- 
ing goods from JfetO'VorK to Fayal, there 
to DC transferred to another vessel to be 
conveyed to England, A. can maintain no 
action against a. for any balance of ac- 
counts due to him upon this transaction, 
the whole being illegal and void ; and B. 
cannot set off oemands arising oul of the 
same transaction. Graves and oUurs v. 
Ddaplaine, U\\ 

2. A release, by parol, of the parties of or«. 
part to a contract under seal, to perform 
certain work, from a further perlbrmanco 
ol their agreement, made by one only of 
the parties of the other part, is vali«t. 
LaUunore and others v. Harsen, 330 

3. Where the plaintifis had entered into an 
agreement under seal, to perform certain 
work under a penaltv, and were after- 
wards released by the defendant, by parol, 
from a further performance under the 

.agreement, but wno promised them, that 
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if they would go on and complete the 
work,ne would paj them for their labor by 
the day ; it was held that, as the plaintimi 
might have released themselyes rrom the 
agreement by incurring the jyenalty, there 
was a nafficient consideration for the 
promise of the defendant, and that the 
plaintiffs might recoyer under the substi- 
tuted agreement. ib. 

4. Where ^. agrees to become security for 
B., on the purchase of goods from C, and 
B. makes a note to C. for the amount, 
payable to him or order, on which ^. en- 
dorses his name in blank, C. may fill up 
the blank with an express guarantee or 
undertaking, for yalue received, so as to 
make the endorser liable, as on an original 
promise to pay the money. Campbell y. 
Bulier, 340 

5. E. coyenanted to conyey to H. n. lot of 
land, on condition that H. paid him 500 
dollars, in several instalments. H. paid 
the first instalment, and oifered to pay the 
secondf if E. would give him security 
against a certain mortgage, which was a 
lien on . the premises, at the time of the 
purchase. E. refused the security, but 
offered to receive the money and perform 
the contract, and H. refused to pay any 
more money ; and having gone into pos- 
session at the time of the purchase, E, 
brought an action, and ejected him, and 
H. brought an action against E. to recover 
back the money he had paid. It was held, 
that H. had no right to rescind the con- 
tract, and bring his action to recover back 
the money, there being no fraud on the 

Eart of E., and H. not haying entitled 
imself to demand a deed for the lot. 
Ellis y. Hoskins, 363 

C. The defendants and A. a constable, exe- 
cuted an instrument in writing, by which 
they agreed to pay such sum of money as 
A, should become liable to pay on account 
of executions delivered to him. The 
instrument was in every respect conform- 
able to the act, (sees. 36. c. 35. sec. 1. 2 
R. L. 126.) except that it was not sealed 
by the parties. A. having become liable 
to the plaintiff for executions placcm in 
his hands, absconded, and the defendants, 
supposing themselves responsible to the 
plaint^, gave him their promissory notes 
for part of his claim against A : Held, that 
the defect in the original security was no 
defence in an action on the notes ; that, 
having signed the instrument, the defend* 
ants must be presumed to have known 
that it was not under seal, and with a 
knowledge of the fact, they cannot allege 
their ignorance of the law; and that, 
having given the notes voluntarily, they 
must be presumed to have waived all o^ 
jections to the form of the security. ^]h 
mond y. Lent ^ Lentf 401 

7. When the plaintiff, who had recovered 
judgxnent in a justice*s Court, and taken 
out execution, directed the constable to 



take security from the defendant, rather 
than carry mm to gaol, and the constable 
took, as security, the undertaking of A., 
endorsed upon the execution, by which he 

Sromised to pay the debt ana costs in the 
fe of the execution, for yalue received ; 
in an action by the plaintiff" in the execu- 
tion, against Jl. on his undertaking, it was 
held that this was a promise to the plain- 
tiff himself, whether A. knew of the con- 
stable's authority to take security or not ; 
that it was a valid security, and not for 
ease and ftivor ; that there was a good 
consideration in fact, the release or the 
debt, by discharging the defendant from 
anest; and that the words value received, 
were a sufficient consideration expressed, 
at least, prima facte. Hinman v. Moulionf 
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AMENDMENT. 

A judgment record was amended hj adding 
the name of another defendant, saving toaU 
persons the rights they may Yiewe, bona fide, 
acquired in the estate of such defendant, 
since the docketing of the judgment so 
amended. President, i^. of the Bank of 
Jfewburgh v. Seymour ^ Smith, 219 



ANSWER. 
Vide Chancery, II. 12, 13, 14, 15, 16 



APPEAL FROM CHANCERY. 

1. A respondent may set down a cause for 
hearing ex parte, and need not give notice 
of the order for that purpose to the appel- 
lant; and if the appellant does not appear, 
at the day, or is not ready to proceed to 
the hearing, the appeal may be dismissed. 
Bissell V. Vennison, 483 

2. A point not raised in the Court below, 
cannot be noticed upon appeal. Franklin 
and others y. Osgood and others, 527 



APPRENTICE. 

Where an indenture of apprenticeship, in the 
introductory part, states that jJ., by and 
with the consent of B. his guardian, hath 
bound himself apprentice unto C, and, 
after stating the respective duties and 
obligations of the master and apprentice, 
concludes. In witness whereof, the said 
parties have hereunto set their hands and 
seals, and is signed and sealed by A., B,, 
^d C, B., the guardian, is not liable to 
an action of covenant, by A,, the master, 
for a breach of the indenture on the part 
of the apprentice, as it contained no cove* 

475 



574 



INDEX 



nants on his part, and the intention is ap- 
parent, that B. only became a party, to 
render tiie binding valid under the act, 
seaa. 24. c. 11. sec, 2. (1 R. L, 135.) which 
requires the assent of the guardian to be 
expressed in the indenture, and signified 
by his scaling and signing the same. 
Acklty y. Hoskina. 374 

ARBITRATION. 
Vide Award. 



ARREST. 
Vide Bail. 

ASSAULT AND BATTERY. 
Vide Skameh. Set-off, 1. 

ASSETS. 

Vidk CXKCUTOR AND ADMINISTRATOR, 6, 7, 

8,9. 

ASSIGNMENT. 
AMlgnment of a judgment, vide Chancbxt, 

Ajsigiunent of a debt, vide Foreign Laws, 1. 

Asngnment, fraudulent, vide Fraudulbrt 
Sales and Conveyances, 3. 

ASSUMPSIT. 

1 Jtsntmpsit lies on an implied jpromise 
against a corporation. Dunn v. The Rec- 
tor, ^. of St. Andrevo's Church, 118 

2. A discharge under an insolvent act does 
not bar a previous contract, but only sus- 
pends the remedy, and the previous con- 
sideration is sumcient to support a new 
contract. Skippey v. Henderson, 178 

3. A request, in order to support a promise, 
may be inferred from the beneficial nature 
of the consideration, and Uie circumstances 
of the transaction, and it is the province 
of the jury to determine from the evidence, 
whether a request can be inferred or not. 
Oa^eld v. Waring, 188 

4. Assumpsit will lie to recover the consid- 
eration money of land sold. Skephard v. 
LUtle, 210 

S. P. Per Thompson, Chitf Justice, Velie and 
another v. Myers, 165 

5. And the acknowledgment of payment 
contained in the deed is not conclusive 
evidence to defeat the action. Shephard 
Y. IJUle, 210 
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G. A person becoming a stockholder of an 
incorporated company, by signing an 
sgreement by whicn the subscxiben 

{tromise to pay the company 100 doUaxs, 
or every share set opposite their names, 
tA such manner and proportion, and at 
such time and place, as shaU be deUrmaud 
by the trustees of the said company y is liable 
in an action of assumpsit^ at the rait of 
the company, for the mstalments directed 
by its trustees to be paid. Duchess Cottem 
Manvfiictory v. Dazis, 238 

7. When a party has paid a judgment recov- 
ered i^inst him, for an entire demand, to 
which a p<.*rson not party to the suit was 
jointly liable with himself, he canmit 
maintain an action against that person for 
contribution. Murray v. Bogert and 
Kneeland, 318 

6. Where a special contract is still subsisting 
unrescindcd, the remedy of the party must 
be upon the conlract ; and lie cannot re- 
cover, under tlie common counts, compen- 
sation for the work and labor which he 
performed under tlie special agreement. 
aurhe v. Smith, 3A) 

0. Where the plaintiffs had enticed into an 
agreement under seal, to perform certain 
work, under a penalty, and were ailer 
wards released by the defendant, by parol, 
from a further performance under the 
agreement, but wlio proiiiis(.*d tliem thai 
if tliey would go on and complete the 
work, he would pay them for tlieii^ labor 
b^ the day ; it was held that, as the plain- 
tiffs might have released themselves from 
the agreement by incurring tlie penalty, 
there was a sumcient consideration for 
the promise of the defendant, and tliat the 
plaintiffs might recover under the substi- 
tuted agreement. Lattimore and others v. 
Harsen, 330 

10. Where a defendant taken on a ca. sa. was 
allowed to co at lar^ by the deputy 
sheriff, and, ue plaintiff in tlie execution 
having recovered judgment against the 
sheriff for the escape, the amount of which 
was paid by the sheriff, the defendant 
afterwards promised to pay the same to 
the sheriff, such promise will support an 
action, there beinf a moral obligation on 
the part of the defendant, accompanied 
with an express assumption ; and he had, 
besides, received a benefit by being exon- 
erated from his liability to the original 
plaintiff, which is not Uable to the oDjee- 
tion that it was a past consideration with 
out a previous request ; for, the benefit to 
the defendant, connected with his subse- 
quent express promise, is equivalent to a 
previous request Doty v. Wilson, 378 

11. A past consideration, beneficild to the de- 
fendant, to which he afterwards assents, is 
sufficient to support an action. ib. 

12. Where monev tias been paid,^nd a receipt 
taken, and afterwards the party to whom 
it was paid brings an action for the same 
money, and recovers, through the omianoo 
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of the defendant to produce the receipt in 
his defence, a subsequent promise by the 
plaintiff in that action, that if the defend- 
ant had the receipt, he would refund the 
money, is a valia promise, of which the 
monu obligation to repay the money is the 
consideration. Bentley v. Morat^ 468 

Vide Gift, 1. Plkadiko, II. 8. IV. 20,21. 



ASSUMPSIT FOR WORK AND LABOR. 

In an action to recover the price of work and 
labor, the defendant, to reduce the amount 
of the plaintifTs recovery, may show that 
the work was not done faithfully, and in a 
workmanlike manner. Grant y. Button, 

377 
Vids Assumpsit, 8. 



ASSUMPSIT FOR MONET HAD AND 

RECEIVED. 

Wliere land has been sold by the loan officers 
for the arrears due on a mortgage, the 
property of the owner is altogether de- 
Tested ; and he cannot, aflerwazds, compel 
the purchaser to reconvey the land to him. 
on repaying the purchase money; ana 
where there has been no previous agree- 
ment between the owner and purchaser, 
the latter cannot be deemed to have pur- 
chased as trustee for the former ; and even 
if there were a ^rol agreement to that 
effect, it would still be void by the statute 
of frauds ; and, therefore, where the owner 
of land sold by the loan officers, paid the 
purchaser a sum of monej'to release his 
interest, he cannot maintain an action for 
money had and received to recover it 
back, as received unconscientiously, 
whether there was a previous parol agree- 
ment or not in relation to tne subject. 
SheriU and SktriU v. Crosby, 358 

Action to recover back money paid on account 
of an agreement afterwards rescinded. 
Vide AoRKBM BUT, 5. Salx. 



ASSUMPSIT FOR MONET PAID. 

1. Where a collector of taxes, voluntarily, 
and without the request of the defendant, 
pays his tax, he cannot afterwards main- 
tain an action against him for the money 
so pad. Overseers of WaUkill v. Over- 
seers of Mamakating, 87 

2. Where a party has paid a judgment re- 
covered against him, tor an entire demand, 
to which a person not party to the suit 
was jointly liable with mmself, he cannot 
maintain an action against that person for 
contribution. Murray v. Bogert and 
Kneeland, 318 



ATTORNET AND COUNSEL. 
Vide EviDXirox, II. 12. 

AWARD. 

1 . By an act of the legislature passed the 8th 
or Jims, 1812, commissioners were ap- 
pointed to settle disputes and controversies 
between persons claiming land under the 
patent to De Brvyn, and the possessors of 
land within that patent, who having 
made their award as directed by the act ; 
it was held, that the award could not be 
invalidated as against law, because a pre- 
vious decision of the Court of Errors had 
fixed the boundaries of the De Bruyn 
patent difierently from the commissioners, 
this bein^ within the scope of the au- 
thority given by the act; or because it 
was not co-extensive with the submission, 
which empowered the commissioners to 
award upon other claims than those de- 
rived from the patent, as it did not appear 
that such other claims had been brought 
before them ; that it was not uncertain in 
awarding lauds to the parties, according 
to their respective possessions, without 
further defining them, this being capable 
of being reduced to certainty ; that it was 
not uncertain in the statement of the 
bounds of the patent, no uncertainty in the 
lines run having been made affirmatively to 
appear, and the commissioners having 
viewea the land, and annexed a map of it 
to their award, which might be referred 
to, to elucidate any obscurity; and that 
although the commissioners had exceeded 
their powers by awarding as to lands 
without the De Bruyn patent, yet, that 
this did not vitiate the whole award. 
Jackson, ex dem. Van Men and Allen, v. 
Ambler, 96 

2. An award cannot be impeached on the 
ground that it is agi^inst law, especially 
when the question has been referred to 
the arbitrators by an act of the legislature. 

i6. 

3. An award must decide on all the questions 
contained in the submission, otherwise it 
will be void ; but then it must appear that 
the points not decided upon were actually 
in controversy betwp<?n the parties. it, 

4. Where part of an award is void, by reason 
of the arbitrator having exceeded his 
power, it does not vitiate the residue. t6. 

5. Certainty to a common intent is sufficient 
in an award. ib, 

6. An award referring to certain extrinsic 
circumstances is sufficiently certain, ib. 

7. Where a submission has lieen sanctioned 
by an act of the legislature, it cannot be 
drawn in question, unless the arbitrators 
have exceeded their powers, or executed 
them imperfectly. ib. 

8. Under a genera] submission, in which 
there is no mention of the costs of the 
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arbitration, the aibitratort may, notwith- 
stondingy award as to thoae costs. Strong 
Y. Ferguson, 1^ 

9. Where ^. and B. submit to arbitration a 
suit between C. and D., an award in that 
suit is not biodinff upon the parties to the 
submission. Vogburgh v. Banu, 302 

10. Where a suit is submitted to arbitrators, 
it is not sufficient that the arbitrators de- 
termine the damages to be paid by the 
defendant to the plaintiff with costs, or 
award in favor of the defendant with costs 
to be paid bj the plaintiff; they must also 
direct the suit to be discontinued or re- 
leased, otherwise the award is not final. 

ib. 

12. Words written in the margin of an award 
by the arbitrators, in a distinct sentence, 
are to be considered as part of the award, 
and to receive the same construction as if 
inserted in the body of it. Piatt v. Smith, 

968 

13. Where, in a copy, or counterpart of an 
award, delivered to one of the parties, the 
word dollars was omitted ; but in the 
otlier part, which was shown to the par^ 
at the same time, it was properly inserted, 
the omission in the copy was held to be 
immaterial. ib, 

H. Where fees are awarded to be paid by 
one of the parties to the abitrators, the 
other party, it seems, cannot xecover them 
in an action on tlie award, at least, with- 
out actual payment. ib. 



B. 



BAIL. 

1. A person who had been arrested in an- 
other state, and discharged from imprison- 
ment under an act of the legislature of 
that state, may be arrested and held to 
bail here, for the same cause of action, at 
the suit of the same plaintiff. Peek v. 
Hazier and Murlock, 346 

2. Where the plaintiff is non-prossed for 
want of declaring, or discontinues his suit 
on payment of costs, he may arrest the 
defendant de novo, S. C. 347 



BAILMENT. 
Fide Salk op Chattels, 1. 

BANKS. 

The act to restrain uninemorated banking at' 
sodaiions, (2 R, L. 2o4.) extends only to 
associations or companies formed for 
banking purposes, and not to an indi- 
vidual who carries on banking operations 
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alone, and on his own credit and scooimL 
Bristol V. Barker, 



BASTARD. 

A bastard child is settled in the town where it 
is bom, until it acquires a settlement fiir 
itself, axid the jtutices of such town may 
make an order for filiation and mainte- 
nance, although the legal settlement of the 
mother be elsewhere. Delavergne v. AVs- 
on and others, 333 

Sed vide sUt. seas. 36. eh. 78. secL 3. 1 Jf. R 
L, 280. contra. 



BILL OF EXCEPTIONS. 

Whether a verdict is against evidence or not, 
is not a point whicn can arise upon a bill 
of exceptions. Foot and Remolds v. 
H^iswaU, 304 



BILLS OF EXCHANGE AND PROMIS- 
SORY NOTES. 

I. Form. 

SI. Demand and Jidtice. 



I. Form, 

1, An agreement by which the snbscriben 
to the stock of an incorporated company 
promise to pay the company 100 doUars 
for every share set opposite their names, 
in such manner and proportion, and at 
such time and place as shall be d^rrmined 
by the trustees of the said company, al- 
though without the words bearer, or order, 
is a promissory note, and no consideration 
need be averred in the declaration. 
Dutchess Cotton Manufactory v. Doris, 

238 



II. Demand and ^otiee. 

2. Where a note is not payable at any par- 
ticular place, and the maker has a known 
and permanent residence within the state, 
the holder is bound to make a demand of 
payment there, in order to discharge the 
endorser. Anderson v. Drake, 114 

3. As where a note was dated at JVeio York, 
but the maker, before it was payable, 
removed to Kingston in Ulster county, and 
this was known to the holder, a demand 
of payment or inquiry for the maker in 
the city of J^evhYork, was held not to be 
BufHcient to charge the endorser, ib 

4. But where a note was dated at Alhany,nii 
the maker had removed to Canada, a de 
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sand of payment at Albany waa held raffi- 
eient t6. 

Vide EviDENcx, IV. 24. 



back what he had paid in satisfaction, and, 
therefore, his only object could be, to 
aabiect the defendant in error to the coats 
of tne certiorari. i6. 



BILL OF PARTICULARS. 
Vide Practick, II. 4, 5. 

BOND. 

^ 'here the condition of a bond recites another 
bond, by which the plaintiff and one J. S, 
were bound to the United States for the 
payment of certain duties due from J, 5., 
and then the condition is, that if the de- 
fendant shall well and truly pay off and 
discharo^ the said bond, anci hold the 
plaintitT harmless and indemnified from 
the payment thereof, the obligation to be 
void ; tliis is not to be considered as an 
undertakingr to pav off the recited bond, 
but as a bond of indemnity only : and 
therefore a plea of n/m dama^ficatuSf in an 
action upon such bond, is good. Douglass 
Y. Clark, , 177 

BROKER. 
Vide Fraud 8, (Statutx of,) 4. 



c. 

CERTIORARI. 
Vide Practice, IV. 12, 13. 



CERTIORARI TO A JUSTICE'S 
COURT. 

1 Where improper evidence has been ad- 
mitted in a justice's Court, without being 
excepted to at the time, it cannot afler- 
waras be made a ground of objection, on 
the return to a certiorari. Van Slckler ▼. 
Jacolie^ 434 

2. A judgment of a justice's Court will not 
be reversed, where it appears that the 
certiorari was brought merely for the pur- 
pose of throwing costs on the defendant in 
error. PoUer v. Smith, 444 

3. Where, to an assignment of errors on a 
certiorari, tlie defendant pleaded an award 
subsequent to the rendition of judgment, 
with satisfaction of the damages ana costs, 
to which plea the plaintiff in error de- 
murred, it was held that the defendant in 
error was entitled to judgment on the 
demurrer, for, if the judgment below 
should be reversed, he could not recover 



CHANCERY. 

I. Jurisdiction. 
II. Pleading and Practice. 



I. Jurisdiction, 

1. A party applying to a Court of equity is 
entitled to a set-off of judgments, as a 
matter of right. Simpson v. Hart, 63 

2. Where the Mayor's Court of the city of 
JVeto- York had refused to allow a set-off 
of judgments, it was held, that a bill 
mi^ht be sustained in chancery to compel 
sucn set-off to be made, especially where 
new facts, not presented to the dourt be- 
low, were disclosed, notwithstanding the 
refiual of that Court to allow it. ib. 

3. A decision of a Court of law upon a sum- 
mary application to its equity, is not such 
a res judirata as to preclude chancery 
from examining the question ; nor is 
chancery concluded where a new fact is 
disclosed which was not presented to the 
Court of law. ib, 

4. Chancery does not now interfere in 
granting new trials. Per Spencer ^ J S C. 

77 

5. Where an unconscientious advantage has 
been taken of the situation of a person, a 
Court of equity will relieve, although the 
circumstances do not amount to fraud in 
the contemplation of a Court of law 
Lyon and Broekway v. Tallmadge and 
others, 501 

6. A. obtained a judgment against C, a 
sheriff, for the escape of a prisoner on 
execution, and C. ootained a judgment 
against D. and £., his sureties for the 
limits of the jraol ; D, afterwards prose- 
cuted a writ of error in the name of C, to 
reverse the judgment obtained by A. 
against C. ; during the pendency of which, 
C. assigned the judgment which he had 
obtained against D. and E. io A., with the 
assent of D., and released all errors in the 
judgment obtained by A. against him, 
(C.) ; D. then filed a bill to set aside the 
assignment and release, and to be per- 
mitted to prosecute a writ of error in the 
name of C. Held, that as the assent of />. 
was obtained by taking an undue advan- 
tage of his situation and necessities, it was 
no obstacle to the relief sought ; that the 
sureties of the sheriff had a perfect right 
to use his name in prosecuting a writ of er- 
ror, a recovery against the sheriff being, in 
effect, a recovery against them ; and Uiat, 
admitting the assent of D. was dulj ob- 
tained to the assignment, yet, as it did 
not appear that 1^ had assented to tbt 
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release of errors, the assignment could not 
afiect his right to bring a writ of error, 
nor was his right affected bv the release 
of errors. Lyon and BrocJnpay r. Tall' 
madge and others^ 501 

7. Courts are bound to decide upon the jus- 
tice and law of the case, and not merely 
upon the points raised by counsel. to. 

8. Inadequacy of price, per se, is no ground 
to set aside a conveyance, unless it be so 
ffToss as to be evidence of fraud. Frank* 
Un and others v. Osgood and otkerSj 627 

9. In judging of the adequacy or inadequacy 
of price, the condition and circumstances 
of the estate, at the time of the sale, 
must be regarded. ib, 

10. No relief can be granted under the general 
prayer in a bill in chancery, which is of a 
nature distinct and independent of the 
special relief prayed. tfr. 

Specific performance of an agreement, vide 
Frauds, (Statute or,) 2. 



which do not arise from some fact charged 
and at issue, and testimony as to Hurts 
not stated in the bill or the answer, is to 
be rejected ih. 



CHEAT. 

1. A Court of special sessions of the peace 
has jurisdiction of cheats. The Feme v. 
MiUer, 371 

2. A fraud, to be indictable at common law, 
must be one affecting the public, and rach 
as common prudence is not sufficient to 
guard against ; as the unng of false weights 
and measures, or false tokens, of wEere 
there has been a conspiracy to cheat t^. 

3 Where a person got possession of a prom- 
issory note, by pretending that he wished 
to look at it, and then carried it away, and 
refused to deliver it to the holder, it was 
held that this was merely a private fraud, 
and not punishable criminally. ^ ik 



II. Pleading and Praetiee 

11. Proofs are allowed to be read in equity 
without prejudice; subject to all just ex- 
ceptions; but at law improper evidence 
ought not to be allowed to be produced. 
Mann and others v. Mann and otherSf 1 

12. Matters set up in an answer by way of 
avoidance, and not necessarily drawn forth 
by the bill, must, after a general replica- 
tion, be proved, or the defendant cannot 
avail himself of them, and therefore he 
cannot rely upon them on a motion to 
dissolve an injuiiction. Simpson v. Hartf 

63 

13. A decree in one cause cannot be used as 
a defence in another cause, where the 
subject matter of the two suits is distinct 
and independent ; and so a decree to set 
aside a sale on execution, as fraudulent 
on the part of the defendant in the execi% 
tion, is not a defence to a bill filed by the 
defendant against his judgment creditor, 
to get rid of a fraudulent assignment of 
the judgment, before the execution was 
issued. Lyon and Brockieay v. TaUmadge 
and others^ 501 

14. A former decree, to be a defence, must 
be pleaded or relied on in the answer as a 
bar, and it is not enough to read it at the 
hearing. ih. 

15. A plea in bar of a former decree, must 
state so much of the former bill and 
answer, as to show that the same point 
was then in issue. ib. 

16. Where A. and B. answer separately to a 
bill in chancery, and B. refers to and 
adopts the answer of A. as his own, and 
a replication is filed to the answer of 
A., and not to that of S., and then proofs 
are taken in the cause, this is not an ad- 
mission that the answer of B. is true. tfr. 

17. No interrogatories can be put to witnesseSi 

430 



COLLATERAL SECURITY. 
Vide ExTiRGuisHMEirr. 



CONDITION. 

Vide Bo5D. 



CONSTABLE. 
Vide AoRXEMXirr, 6. 



CONTRIBUTION. 
Vide Assumpsit, 7. 



CONVICTION. 

Vide CouBTS of Special Sessiohs or 

Peace, 2, 3. 



CORPORATION. 

1 . Whenever a corporation is acting within 
the scope of the legitimate purposes of the 
corporation, all parol contracts made by its 
autnorized agent are express promises 
of the corporation ; and all duties im- 
posed upon them by law, and all benefits 
conferred at their request, raise implied 
promises, for the enforcement of whica an 
action will lie. Dunn v. Reetin; ^. of 
St. Andrew's Church, 118 

2. A person becoming a stockholder of an 
incorporated companv, by signing an 
agreement, by whicn the subscribers 
promise to pay the company 100 dollars 
for every share set opposite their names 
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in sttth manner and proportionj and at 
9udi time and place^ as skaU be determined 
bjf the irvMees of tke said company, ia 
liable in an action of assumpsit, at the suit 
of the company, for the instalments di- 
rected by its trustees to be paid. Dutch' 
ess Cotton Manufactory v. Davis, 238 

i. And each agreement, although without 
the words brarer or order^ is a promis- 
sory note within the statute, and no con- 
sideration need be averred in the declara- 
tion, ib, 

4. In an action b]^ an incorporated company 
for manufacturing purposes, the plaintiffs 
need not aver that they had been duly 
incorporated, as the act authorizing such 
incorporations is a public law, (\ jf. R. L. 
245.) and tlie certificate required by the 
act, on being filed, becomes matter of 
record. ib, 

5. A person entering into a contract with a 
corporation, under their corporate name, 
cannot object that they had not been duly 
constituted a corporation. to. 

6. In an action by a corporation, they must, 
under the general issue, show that they 
are a corporation. S. C. Per J%ompson, 
Ch. J. ' 245 

8. P. Bill y. President, fyc, of Fourth Western 
Turnpike, 416 

7. In an action by a turnpike company, the 
appointment of inspectors by the govern- 
or, and the certificate of the inspectors 
that the road was completed, and tnat the 

Sates were erected, are not sufiicient evi- 
ence of the existence of the corporation. 
BiU V. President, ^. of the Fourth Western 
Turnpike, 416 



COSTS. 

I Costs in general, 
li Costs in particular actions, and m actions 
by and against particular persons. 



I. Costs in general. 



1. A defendant who attends with his wit- 
nesses before a sheriff, on notice of exe- 
cuting a writ of inquiry, is entitled to his 
costs, if the plaintiff does not appear, or 
the writ is not executed. Butler v. Kdseu, 

342 
S. No additional fees can be claimed by 
witnesses, of the party subpoenaing them, 
for their expenses and attendance at a 
trial in a Court of record, than those spe- 
cified in the fee bill. Puller v. Matttee, 

357 
Vide Insolvekt, 4. 



IT. Cfsts in particular actions, and in actions 
bij ana against particular persons. 

3. In trespass, under the statute, (sess. 36. c. 

Vol. XIV. 61 



56. sec. 29.) for cutting down timber, the 
plaintiff is entitled to treble costs, as well 
as treble damages. Morris v. Brush and 
others, 326 



COVENANT. 

J . An action for a breach of covenant run- 
ning with the land, must be brought by 
the assignee of the land, or of part of it, 
pro tanto, if the breach were subsequent 
to the assignment, unless the grantor 
convejred with warranty. Kane v. Sanger, 

89 

2. The general rule is, that, where covenants 
run with the land, if the land is assigned 
or conveyed before the covenants arc 
broken, and afterwards they are broken, 
the assignee or grantee can alone bring 
the action of covenant to recover dam- 
ages; but if the grantor or assignor L«t 
bound to indemnify the assignee or 
grantee, against such breach of covenant, 
there the assignor or grantor must bring 
the action. • ib. 

3. Where .tf., the grantee by deed, with 
covenant for quiet enjoyment of two lotj 
of 600 acres each, conveyed 100 acres of 
the one lot to B., C D., and £., respect- 
ively, with warranty, and the remaining 
200 acres of the same lot to F., and one 
half of the lot was afterwards recovered in 
ejectment by persons having a paramount 
title, it was held that j9. was entitled to 
recover against his grantor for the eviction 
of B., C, D., and £., as he was thereby 
deprived of his remedy on the bonds and 
mortgages given by them for the consid- 
eration, biit not the costs of the ejectment 
suits, as they had been satisfied to them 
by the grantor ; nor for tlie part conveyed 
to F., as that was by deed without war- 
ranty : and judgment was mven for j9., 
for one sixth of Uie consideration expressed 
in the original deed, with six years' inter- 
est. tVi. 

4. Jl. conveys land to B. with covenants, and 
B. conveys it to C, and takes a mortgage 
for the consideration : C, the mortgage 
being unsatisfied, cannot release Ji. from 
the covenants in his deed ; for, by the 
mortgage, the seisin was revested in B. 

ib. 

5. In an action for a breach of a covenant for 
quiet enjoyment, the defendant pleads non 
est factum, with notice denying an evic- 
tion, the defendant is bound to prove that 
there was no eviction, as the pleadings 
merely put the deed in issue. ur. 

b. A covenant of seisin, if broken at all, must 
be 80 at the instant it was made. ,>ibbot v. 
Men and others, 248 

7. The ^rrantee is not bound to wait until he 
has discovered the real state of the title 
but, if he suspects it to be defective, may 
bring his action for a breach of the cove- 
nant of seisin, at once > which is the only 

481 
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mode to compel the grantor to explain hia 
title. Jibbot v. AUen and otkers. 248 

8. A grantor, con^eyinjf with ccrenant of 
wism, is not bound to deliver the title 
deeds to the grantee. ' * ib, 

P'lde AoREXMXifT, 2, 3. 5. AprnxitTicx. 
Plxadino, II. 9. 11, 12, 13. 14. III. 15. 
18. IV. 22. VI. 25, 26. 



COURTS. 

Rule of decision, wU Dxcisioir or Covkts. 

Jurisdiction, vide Jurisdictiom. Chah- 

CKRT, I. 



1. 



vid€^oMi,u.e. 



II. Procetg, appearance, and default. 

1. Where a plaintiirupears by attonieT in a 
justice's uowt, if the attorney is called on 
to produce his power, the execution of it 
must be proved. Timmermttn ▼. Morrison, 

36U 

2. The appearance of the defendant, on the 
return of process in a justice's Court, in 
order to make an objection to the sufficien- 
cy of the return, is no waiver of the irrp^> 
ularity, WheeUr v. Lampmaaf 4ol 

3. But after pleadin|^, the objection would 
eome too late. ih 



COURT OF ERRORS. 
Vide Appxal from Charcxrt. 



COURT OF PROBATES. 

Vide Admiitistratiox. 

COURTS OF COMMON FLEAS. 
Vide IitsoLTXirr, 3. Fractick, IV. 



COURTS OF SPECIAL SESSIONS OF 
THE PEACE. 

1. A Court of special sessions of the peace, 
has jurisdiction of cheats. J%e Peojde v. 
MiUer, 371 

2. In the record of a conviction before a 
Court of special sessions, the place where 
the offence was committed must be staled, 
that it may appear to have been within 
the jurisdiction of the Court. ib. 

3. Whether it is necessary to state that the 
complaint, previous to issuing the war- 
rant on wnich the defendant was arrested, 
was made under oath ? Quore. ib. 



COURTS OF JUSTICES OF THE 
PEACE. 

1. Jurisdiction, 
II. Process, appearance and defauU, 

III. Declaration, pleadings, issme, and »et^. 

IV. Adjournment. 

V. Junj, trial, evidence and verdict. 
VI. Judgment and costs, 
VII. Execution, 

482 



III. DecUaralion, pleadings, issue, and set-qf. 

4, A declaration in assumpsit in a justice's 
Court, may be demurred to, for not stating 
any time, or not averring a request 
Tlfiiifii^niiaii V. Morrison, 'MjSf 

6. Where, in a justice's Court, the plaintiff 
brought an action of trespass on the case 
and m his declaration fully set forth his 
cause of action, to which the defendant 
pleaded, the defendant cannot, afierwards, 
object that the action should have been 
trespass, and not case. Lambert v. Hoke, 

383 

6. The plaintiff brought an action in a jus- 
tice's Court for an assault and battery, in 
which a trial was had, and judgment ren- 
dered against him : he afterwards brought 
action on the case, before another 



an acuon on 

justice, for the same injury. Held, that, as 

the former action for tiie assault and bat- 



tery was not within the jurisdiction of the 
justice, the judgment thereon was a mere 
nullity, although unreversed, and not a 
bar to the subsMuent action on the case. 
BUn V. Campbelt 433 



IV. i^^^'**'''*"*^'**'* 

7. A justice has some discretion in granting 
an adjournment, on the application of a 
defendant, in order to enabte him to pro- 
cure testimony ; and if the plaintiff will 
admit the matters expected to be proved 
by the absent witness, the adjournment 
may be refused. Brill v. Lord, 341 

After such admissions have been offered 
by the plaintiff, and accepted by the de- 
fendant, the latter is precluded from asking 
an adjournment to enable him to procure 
the testimony of the same witness. ik 



V. Jury, trial, evidence, and verdieL 
9. In an action before a justice, to recover tha 



8. 
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mount of a bank note, paid by the de- 
fendant to the plaintiff, on the ground 
that it was a forgerv, the justice is not au- 
thorized to give judgment for the plaintiff, 
CQ his own bare inspection of the note. 
JVkuUr T, Lampmanf 481 



VI. JudginaU and costs. 

10. A. witness attending a trial in a justice's 
Court, from a foreign county, is only en- 
titled to 25 cents per day, and he cannot 
maintain an action for additional compen- 
sation, against the party subpcenaing him. 
Fuller Y. MaUUe, 357 

1' In rendering a judgnoent for a plaintiff in 
a justice's Uourt, it is erroneous to in- 
clude costs incurred by the defendant, 
such as subpoenas for, and swearing his 
witnesses. Tlmmtrman y. Morrison^ 369 

Vidt Certiorari to a Justicx's Court. 



VII. Eaecution. 

ffl. In an action of debt against a constable 
for not returning an execution, under the 
13th section of tiie act, (1 JV. R. L, 395.) 
the plaintiff is not entitled to interest on 
the balance due on the execution, the 
remedy given by the statute being in the 
nature of a penalty. Tkamas v. Weed, 

255 

13. Where a defendant in a justice's Court 
claims exemption from imprisonment, on 
the ground that he has a family, and is 
not a freeholder, according to the provis- 
ions of the act, sess. 36. c. 53. sec. 7. (1 
JV. R. L, 393.) he must offer proof of the 
fact at the hearin|^ of the cause, and if he 
waits until after judgment has been ren- 
dered against him, he is too late. Degear 
V. J^'dlis, 382 

14. It seems, that the justice is bound to re- 
ceive proof, on the part of the plaintiff, to 
disprove the defenoant's exemption, ih. 



CUSTOM-HOUSE OFFICER. 

A collector of the customs may appoint persons 
inspectors, who do not reside at a port of 
entry or delivery within his district. 
Rowley v. Gibbs^ Standisk and others, 385 



2. In an action for the breach of a contraet 
to transport goods from j9. to £., the dif- 
ference between the value of the goods at 
A.f and their increased value at B., is a 
propeK measure of damages. Bracket v. 
JTJVair, • 170 

3. In an action of trover for the capture and 
detention, on the hi^h seas, of a carfo 
bound to JVeto- York^ it was held that tne 
proper rule of damages, was the value of 
the cargo at the time and place of capture, 
allowing for the same the JfeW'York 
prices, with such additional damages as 
would be equal to the interest thereon, 
deducting a reasonable premium of insur- 
ance from the place or capture to JVsie- 
York ; such part of the cargo, or of the 
avails thereof, as had been restored, going 
in mitigation of damages. HaUeU v. Jfo- 
vion, 263 

4. In trespass under the statute, (sess. 36. c. 
56. sec. 2[).) for cutting down timber, the 
plaintiff is entitled to treble damages, with 
treble costs. Morris v. Brush and others, 

328 

5. In an action of trespass for beating the 
plaintiffs horse to death, the jury may 

' ffive damages beyond the value of the 
horse, or smart moneys there being proof 
offfreatand wanton cruelty on uie part 
of tiie defendant. Wort v. Jenkins ^ 352 

6. In replevin, where the defendant makes 
avowry, justification or cognizance, if the 
same be found for him, or uie plaintiff be 
nonsuited or otherwise barred, the defend- 
ant is entitied to damages under the act, 
sess. 36. c. 96. sec. 4. (1 JV. R, L. 344.) 
and the decrease in value of the goodi, 
from the time of the replevin, and interest 
on their entire value, arc a proper measure 
of damages. Rowley v. Gwhs, Siandish 
and others, 38:") 

Evidence in mitigation of damages, vide As- 
suMrsiT FOR Work and Labor. 

Damages for the breach of a covenant in a deed 
of land, vide Covxnant, 3. 



iment of damages, vide Practicb III. 

DE BRUYN PATENT. 
yide Award, I. 



D. 



DEBT. 
Vide Flsadiho, III. 17. 



DAMAGES. 

DEBTOR AND CREDITOR. 
I The measure of damages in trover is tlie 

value of the goods at the time and place FmIs ExxcuTroir, 2. Frauoulxiit Salbi aid 
of conversion. Kennedy r. Strang, 128 Cohvxtances, 3, 4, 6. 
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DECISION OF COURTS. 

Coartfl are bound to decide upon tbe jnstioe 
and law of the caKy and not metel/ upon 
the points raised hy counsel. Lyo» and 
Broekway r. Tallmadge aatd ciherSf 501 



DECREE. 
VitU Chavcxrt, II. 13, 14, 15. 



DEED. 

1. Execution, deUvery rnnd eanttnteHan of 

deeds, 
II. When void. 



I. Exeeution, delivery, and eonslruetion of 

deeds, 

1. Where a release of a corenant has been 
endorsed by the covenantee upon the 
a^^reenient, and remains, after the execu- 
tion of it. with the covenantor, its legal 
operation is not destroved by the want ot 
actual delivery ; or, if a formal delivery 
was necessary, it will be presumed to have 
been made, and that the release remained 
with the covenantee, with the consent of 
the covenantor. Fitch and Bark v. For- 
man, 172 

2. Where A,, a soldier in the JV«to- York line, 
durinff the revolutionary war, by deed, 
dated m 1794, without warranty, granted 
the military right granted to him as bounty 
lands for his services m the late war, and 
afterwards by an act of the legislature, 
passed in 1806, two hundred acres of lana 
were directed to be granted to A., as a 
gratuity for his services and sufferings in 
the revoluiionary var, in pursuance of 
which a patent was issued to A. ; it was 
held that A,'s grantee, under the deed in 
1794, was not entitled to that land, as the 
deed only related to land to which A, was 
entitled under the concurrent resolutions 
of the legislature. Jacksom, cs dam, 
JfCrackin, v. Wright, 193 

3. No title, not in esse, will |msb by deed, 
unleas it contain a warranty, in which case 
it will operate as an estoppel. tft. 



n. Whan 



4. Where a conveyance is good in part, and 
also bad in part, as against the provisions 
of a statute, it is void tn toto, and no in- 
terest passes to the grantee under the 
part which is good, ayslop and CamphtU 
y. Clarke and others, 458 

5. Inafde<iuacy' of price, ^er #e, is no ground 
to set aside a conveyance, unless it be so 
gross as to be evidence or fraud. Frank- 
lin and others V. Osgood and others, 527 
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6. In judging of the adeffoaey or ixnile- 
qnacy <» pnce, the condition and circum- 
■tanoes of the estate, at the time of the 
sale, must be regarded. il, 

Covenante in a deed, vide Covevait. 

yide FBAimuLXVT Salxs aitd Covvbyavccs, 
1, 2. iRrAMT, 1, 2, 3. 



DEMURRER TO EVIDENCE. 
Vide Jury, 2. 



DESCENT. 

A, was a soldier in the line of this state during 
the revolutionary war, and was killed in 
1778^ B., his brother, was his heir at 
law, and died about the close of the war, 
leaving C, his eldest son, and other chil- 
dren ; m 1807, a patent for a lot in the 
militaiy tract was issued to A., and in 
1809, C. conveyed all his right in the lot 
to D. ; it was held, in an action of eject- 
ment by the heirs of B., to recover this 
lot, that by the act, (sess. 36. c. 80. sect. 
1. 1 JV. R. L. 303.) the title to the lot was 
in A., at the time of his death, without 
reference to the time when the patent ts- 
Bued ; that, as, by the 7th section of the 
same act, the rules of descent esteblished 
by the act, seas. 9. c. 12., applied retro- 
spectively to the cases within the first 
section, if B. had died before A., the 
children of B., on the death of A., would, 
by the fifth canon of descents, have inher- 
ited the lot, as tenants in common, and if 
B., surviving A., had died seised of the 
premises^ all his children would have 
been entitled, as tenante in common, un- 
der the first canon of descents ; and that 
B., although never actually in possesuony 
was to be deemed to have died seised, (a 
seisin in fact not being required in the 
case of wild and uncultivated lands,) and 
thus became a new stock of descent, so 
that the conveyance of C, (who, if A, 
were to be deemed the person lost seised, 
would be the heir at common law) could 
only onerate on the right which he had aa 
one or the co-heirs of B. Jackson, ex 
dem. Austin and others, v. Howe and others, 

406 

DEVISE. 

1. A devise of land without words of ^rpe* 
tuity, and where there is nothin^^ m the 
will from which a fee can be raised by 
implication, veste only a life estate in thie 
devisee. Jackson, ex dem Jfewktrk and 
others, v. Embler, 196 

2. 8o, where a man devises ttoo lots of land, 
Jfos. 5 and 6, in the last division of the 
five thousand acre tract, containing ana 
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hundred and forty acrta, the deviBee takes 
only an estate for life. ib. 

Vide PowKB. 



DISTRESS. 

1. Where the plaintiff distrained upon his 
tenant for rent, and took a horse wnich 
the tenant claimed as his own, but of 
which he was in fact only a bailee, and it 
was then agreed between the tenant and 
the plaintiff, that the latter, instead of 
impounding the horse, mij^ht use him un- 
til the day of sale; and while the plaintiff 
was so using him, and previous to the 
time of sale, me defendant, who was the 
true owner of the horse, took him out of 
the plaintiff's possession, it was held, that 
if the tenant had no authority from the 
defendant to make the agreement, still 
the using the horse was merely an irregu- 
larity aner a regular distress, and as I>y 
the provisions of the 10th section of the 
act eoneendng distresses, ^. sess. 36. c. 
G3. (1 JV. R. L. 436.) the plamtiff was pro- 
tected from being deemed a trespasser ah 
initioy the defendant could not treat the 
distress as a nullity, and therefore com- 
mitted a trespass in taking the horse. 
HoU v. Johnson, 391 

2. By the act in addition to the act, ameemr- 
inff judgments and executions, sese. 38. c. 
fSH., necessary cooking utensils owned by 
any person being a householder, are ex- 
empted from execution and distress for 
rent. The party claiming an exemption 
under this act, for his cooking utensils, 
must show, affirmatively and certainly, 
that the cooking utensils taken in execu- 
tion, or distrained upon, were in fact ne- 
cessary, and not merely that they miffht be 
useful in cooking. Van Siekler y. Jacobs, 

431 

DUTIES. 
Vide JuRisDiCTioir, 1. 



E. 



EJECTMENT. 

Title of the parties, 

1. Where a person in possession of land, 
covenants with another to pay him for the 
land, and receive a deed from him, in an 
action of ejectment bv the covenantee, 
the tenant is estopped from setting up an 
outstanding title, or a title in nimself, 
unless he can show that he was deceived, 
or imposed upon in making the agree- 



ment. Jackson, ex dem. Brown and others, 
V. Ayres, fSU 

2. Where several persons are devisees and 
tenants in common of land, which is sold 
by two of the axecutors and devisees, 
under a power in the will of the devisor, 
and afterwards one of the executors and 
devisees who made the sale, purchases 
from the erantee, and takes a conveyance 
of the land to himself, absolutely, the title 
becomes vested in him solely, and his 
declarations that he held in common with 
lus co-devisees, are insufficient to entitle 
them to recover a portion of the land as 
tenants in common with him. Jackson, ex 
dam. King and others, y. Burtis and Wood- 
ward, 391 



ELECTION OF ACTIONS. 
Vide AcTiov ox tux Cask, 8. 



ERROR. 

1. A writ of error, for an error in fiiot, lies 
from this Court to a Court of common 
pleas, and this Court can award a venire 
to tiy the error assigned. Arnold and 
others v. Sandford, 417 

2. If an infant defendant appear by attor- 
ney, and not by guardian, it is error in fact. 

lb, 

3. The infancy of the defendant is well 
assigned as error, by ayerring him to have 
been an infant at the time of appearance 
and plea pleaded, and not at the time of 
the rendition of judgment. ib. 

4. Although a defendant who was an infant 
at the time of appearance and plea, may 
be deemed, by going to trial after arriving 
at his full age, to have waived the error, 
yet it cannot be taken adyantage of, as a 
waiyer, in a demurrer to the assignment 
of errors, unless the fact appear upon the 
record. ib. 

5. If judgment were not actually signed 
untd after the infant attains full age, this 
does not afiect his right to assign his in- 
fancy, as error. ib. 

6. The assignment of errors should, it seems, 
state that the infant was of a certain age, 
and no more; but the omission of 3ie 
words no more is a mere informality, wliich 
must be specially demurred to. ib. 

7. A writ of error may be tested before judg- 
ment is given, and it is sufficient if the 
judgment be giyen before the return of 
the writ ', and of this, it is not the signing 
of the judprment roll, but the rule for judg- 
ment, which forms the test. w. 

8. Although it appears by the record that the 
judgment roll was signed after the return 
day of the writ of error, yet it will not be 
intended that the writ of error was re- 
turned before judgment was in fact 
signed ; it is sufficient if judgment were 
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■Igned before the writ was in fact ra- 
tumed. Arnold and others v. Sandford, 

417 
9 An entire judgment againit aeTeral de- 
fendants, c&nnot be reversed ai to one, and 
affirmed ai to the others. ik, 

10. When the defendant demurs to an asaign- 
ment of error in fact, he may, after judg- 
ment against him on the demurrer, with- 
draw it, and rejoin to the assignment of 
errors. ib, 

11. Whether accord and satisfaction can be 
pleaded in bar of a writ of error ? Qiuere. 
FoUer T. Smith, 444 

Right of a party in interest, not pulr to the 
record, to bring a writ of error, vide Chjlv- 
CKRY, I. 6. 

Release of errors, vide Chanckry, 1. 6. 

Vide Appxal tkou Chaitckrt, 2. 



ESCAPE. 

1. Where, on executing a komine replegtan- 
dOf the party is claimed as a slave, and the 
sheriff takes a bond to himself, with sure- 
ties for the prosecution of the suit, with 
effect, and that th^ party prove his liberty, 
and for his return, if return should be ad- 
judged, such bona not being authorised by 
law, is no defence in an action against the 
sheriff for the esoape of the slave. Skin- 
ner v. Fleet, , 263 

2. Nor is an assignment of such bond to the 
plaintiff, a bar to the action against the 
sheriff, unless it anpear that it was accept- 
ed in aischarge of^ the suit, or by way of 
accord and satisfaction. ib. 

Evidence in action for escape, vide Etidxncx, 

IV. 25. 

Vide Officer, 2. 



ESTOPPEL. 

1. No title, not in esse, will pass by deed, 
unless it contains a warranty, in which 
case it will operate as an estoppel. Jack- 
son, ex dem. ifCrtiekin, v. Wright, 193 

2. Where a person in possession of land, 
covenants with another to pay him for 
the land, and receives a deed from him, 
in an action of ejectment bv the covenan- 
tee, the tenant is estopped from setting 
up an outstanding title, or a title in him- 
self, unless he can show that he was de- 
ceived, or imposed upon in making the 
agreement. Jackson, ez dem. Brown and 
others, V. Ayers, 224 

S. If an executor or administrator confesses 
a judgment, or suffers judgment by de- 
fault,ne is estopped from denying assets, 
to the extent of that judgment, as &r as 

486 



regards the plaintiff therein. RaggUs 

Hooker v. Skerman, 446 

4. But it is no estoppel in an action bv 

another plaintiff. t(. 



EVIDENCE. 

I. MaUer of record and froceedings of Omarts, 
11. Written evidence, askd fosvi evidence in rs> 

Uaian thereto. 
m. Confessions and declanUions. 
4 V. Competency of witnesses. 
V. Eviaenee tn partieular cases, and mndsr 
partiadar issues. 



s of Cenarts. 



I. Matter of record and 



1. A suit between two persons does not bind 
or affect a third perscm, who could not be 
admitted to make a defence, to examine 
witnesses, or to appeal from the judgment. 
Per Spencer, J., Case v. Reeve and others, 

81 

2. Parol evidence of a conviction for felony 
is inadmissible, although it be proved thai 
the clerk's office of the county had been 
burnt down, and the record probably de- 
stroyed, for there is higher evidence of the 
fact, capable of being produced, that is. 
the tranacript delivered into the Court or 
Exchequer oy the district attorney, which 
must be presumed to have been delivered, 
such being his duty as a public officer. 
HUU V. CWvtn, 182 

3. A decree in one case, cannot be used as a 
defence in another case, where the subject 
matter of the two suits is distinct and inde- 
pendent. Lyon and Brockway v. Tall- 
madge and others, 501 

4. A former decree, to be a defence, must be 
pleaded or relied on in the answer as a 
oar, and it is not enough to read it at the 
hearing. t^. 

5. A pica in bar of a former decree, must 
state so much of the former bill and 
answer, as to show that the same point 
was then in issue. ih. 

Res Judicata, vide Charckrv, 2, 3. 



II. Written evidence, and parol 

lation thereto. 



m re- 



6. Parol evidence is inadmissible to explsin, 
vary, or enlarge the words of a will, 
except in the case of a latent ambiguity, 
or to rebut a resulting trust Mann and 
others V. Mann and others, 1 

7. A will is to be so construed, that all the 
parts of it may be effectual and consistent ; 
and an ambiguity apparent on the face of it, 
cannot be removed by parol proof. ib. 

8. In an action to recover back a premium 
of insurance, on the ground that tne plain- 
tiff had no mterest m the vessel, at the 
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time the uiBiimice was made, the register, 
which was in the name of other persona, 
ia not eren vrima fade evidence to show, 
that the plamtiff was not the true owner 
of the Teasel. Sharf Y. 7%e VnUed Inner' 
once Company, 201 

9. Where the consideration of a conveyance 
is expressed therein, and that it was paid 
by the grantee or assignee, ^arol evidence 
is, notwithstanding, admissible, to show 
tluU it had not been paid. Shephard v. 

UttUy 210 

10. Where the plaintiff assigned a lease to the 
defendant, in which the consideration 
was expressed to be 500 dollars in hand 
paid, under an agreement, that the. de- 
fendant should self the term, pav himself 
a debt due from the plaintiff and pajr over 
the balance to the plaintiff, the plaintiff, 
in an action for money had and received, 
to recover the balance from the defendant, 
is not precluded by the assignment from 
showing the circumstances of the case. 

ib. 

11. A copy of the register of a vessel, certified 
to be a true copy by the collector, is not, 
on proof of the handwriting of the col- 
lector, evidence to show the interest of the 
insured, or a compliance with the warran- 
ty of American property in a policy of in- 
surance ; but as the * collector has only 
authority to grant a copy to accompany 
the vessel, and not to grant copies gener- 
ally, a copy given in evidence on the trial 
of a cause, must be authenticated in the 
usual way, that is, by the oath of a witness, 
who has compared it with the original. 
Coolidge and Oliter v. The J^ew-York 
Firemen Insurance Company ^ 308 

1;^ An attorney or counsel, who, as the attor- 
ney or counsel of one of the parties in 
a cause, has been intrusted with papers 
by a third person, cannot be callea upon 
by the opposite party to produce these 

Sapers in evidence. Jackson, ez dem. 
Ting and others, v. Burlis and Woodward, 

391 
13 A writing signed by the plaintiffs, in 
which they adrnit the execution of a bond 
and warrant of attorney to them, and state 
the terms and conditions on which they 
were given, is evidence, on the part of the 
defendant, of the existence of the bond 
and warrant, without producing them. 
Day and Pevfitld v. Leal and LmU, 404 

lilJSect of part performance of an agreement, to 
let in parol evidence, vide Frauds, (Stat- 
ute of,) 1,2. 

Vide Sals of Chattxls, 1, 2. 



III. Confessions and dedaratians, 

14. In an action to recover the value of prop- 
erty, which had been taken under an exe- 
cution against A., by a person claiming to 



have purchased the propertv of j9., eYi« 
dence of a conversation between the 
plaintiff and .^..in which the previous sale 
was admitted, is not competent evidence 
of the sale. Taylor and oihers v. Marshal^ 

204 

16. Where several persons, devisees and 
tenants in common of land, which is sold 
by two of the executors and devisees, un- 
&t a power in the will of the devisor, and, 
afterwards, one of the executors ana de- 
visees who made the sale, purchases firom 
the grantee, and takes a conveyance of 
the land to himself absolutely, the title 
becomes vested in him solely, and his 
declarations that he held in common with 
his co-devisees, are insufficient to entitle 
them to recover a portion of the land as 
tenants in common with him. Jackson^ 
ex dem. King astd others, v. Burtis and 
Woodward, 391 

16. A writing signed by the plaintifi, in 
which they admit the execution of a bond 
and warrant of attorney to them, and state 
the terms and conditions on which they 
were ffiven, is evidence, on the part of the 
defenoant, of the existence of the bond and 
warrant, without producing them. Dau 
and Pei^fidd v. LutZ and Leal, 404 



IV. Competency of witnesses. 

17. In an action brought against a master of a 
vessel for negligently running foul of, and 
injuring the vessel of the plaintiff, the 
otimer of the vessel under the command 
of the defendant is a c >mpetent witness for 
him ; for a verdict against the defendant 
could not be criven in evidence in another 
suit, i^ainst me witness, either as to the 
fact ofnegligence, or as to the mtantum of 
damages ; and the acquittal of tne defend- 
ant would not be evidence in favor of the 
witness, especially where that acouittal 
had been procured bv his own evidence. 
Case V. Reeve and others, 79 

18. The general rule as to the competency 5f 
a witness, although there may be some 
technical exceptions, is, that if me witness 
will not gain or lose by the event of the 
cause, or if the verdict cannot be given in 
evidence for or against him in another 
suit, the objection goes to his credit only, 
and not to his competency. S. C. per 
Spencer, J., 81 

19. In an action of trespass against several 
joint defendants, if there be no evidence 
produced a|[ainst some of them, to impli- 
cate them in the trespass, they may be 
struck off the record* and admitted as 
witnesses for their co-defendants. Brown 
and others v. Howard, 119 

20. But where there is any evidence against 
them, this cannot be done. ib. 

21. A person who has become a bankrupt, and 
been discharged in Oreat Britain, and 
against whose property in this state an 
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attachment has issued under the absent and 
absconding debtor act, cannot be a witness 
in favor ot his trustees under that act, al- 
Uiough be has released his interest in the 
surplus of his estate to his assignees in 
ClrctU Britaiuj and to his trustees here. 
Oraves and others v. Delaplaine, 146 

22. To support an objection to the competency 
of a witness, because he has been conyict^ 
cd of felony, parol evidence of the con- 
viction is inadmissible, although it be 
proved that the clerk's office of the countj 
had been burnt down, and the record 
probably destroyed, for there is higher 
evidence of tlie fact capable of bein^ pro- 
duced, that is, the transcript debvered 
into the Court of Exchequer by the dis- 
trict attorney, which must be presumed 
to have been delivered, such being his 
duty ai a public officer. Hills v. Colvij^ 

83. Whether the copy of the sentence given 
by the clerk to tne sheriff, and delivered 
by him with the prisoner, to the keeper of 
the state prison, would be higher evidence 
of a conviction than parol proof? Qiccrs. 

ib, 

iA. The endorser of a promissory note is an 
incompetent witness to prove it usurious, 
in an action by the endorsee against the 
maker. Mumn. v. Aoonn, 270 

25. In an action u;ainst an officer for the 
escape of a defendant in execution, the 
latter is a competent witness for the offi- 
cer ; hb interest, if any, being against the 
party calling him. Haters v. Bumei, 362 

26. A release given afler the examination of 
an interested witness, is too late to render 
his testimony competent; and where an 
objection is made at the trial, and per- 
sisted in, to the sufficiency of a release, 
the judge ought not to direct the examina- 
tion of the witness to proceed, and that 
his testimony should be relied on, if the 
party should afterwards give a sufficient 
release. Doty v. Wilson, 378 

27. But where a release has been objected to 
on account of some informality, and whilst 
another release is preparing, the judge 
allows the examination to proceed without 
any objection bein^ made by the opposite 
party, this course is proper, ib. 

28. A release to a witness, by one joint plain- 
tiff alone, is sufficient to restore his com- 
petency. BuiJdey and Wheeler v. Dayton 
and others, 387 

29. A release by a plaintiff to a witness, 
of all demands against the witness, ex- 
cepting such for which the witness is lia* 
ble in conjunction with the defendante in 
the suit, renders him a competent witness 
for the plaintiff, as he is thereby dis- 
charged from al* individual liability, and 
is not interested to support the plaintiff's 
recovery against the defendante, admitting 
that the witness, and not the defendante, 
was the person chargeable; and if the 
witness was liable as a partner, jointly 
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with the defendant, still the exception in 
the release does not affect his competency, 
for, in that case, if the plaintiff recovered, 
he would be bound to contribute his por- 
tion of the recovery, and thus his interest 
is in favor of the defendante, and against 
the par^ calling him. ih. 



V. Emdenee m partiadar cases, and under 
particular issues. 

Evidence under a plea of accord and satisfiu»- 
tion, vide Accord and Satisfactioh, 1. 

Evidence of existence of a corporation In an 
* action by corporation, vide Corporatiok, 
6,7. 

Evidence of assete, vide Exkcittor akd Ad- 
ministrator, 6, 7, 8, 9. 

Evidence of justiBcation under general israe, 
vide Ofpicxr, 1. 

Evidence of existence of partnership, vids 
Partksrship, 1, 2, 3. 

Evidence under the general issue in case, vida 
Pleadiivg, VI. 27. 

Vide Cbahcbrt, II. 11. 16, 17. 



EXECUTION. 

1. When a person charged in execution ton- 
veys land in trust, to be disposed of for tfae 
payment of a debt, with the privity and 
consent of the creditor, such conveyance 
is good within the 12th section of the act 
concerning judgments and ex^ctttions, 1 JV. 
R. L. 504. Velie and another v. Myers, 

1G2 

2. To a scire facias asainst the heirs and 
terre tenante of a defendant who had died 
charged in execution, the defendant who 
was m possession of the land which yns 
of the original defendant at the time of 
docketing the judgrment against him, 
pleaded, that A., the oiiginu defendant, 
being indebted to him in the sum of 1000 
dollars, and to other persons in smaller 
sums, with the privity and consent of the 
defendant and his other creditors, con- 
veyed the land in question to B. and C, 
in trust to pay the debt of the defendant, 
and apply tne surplus in payment of the 
other debte ; that the land was not of suffi- 
cient value to pay the defendant's debt, 
but that he consented to accept a convey- 
ance of the same in payment and satis- 
faction of his debt, and that the same was 
conveyed to, and accepted by him, in 
payment and satisfaction ; this was held 
a good plea under the 12th section of the 
act concerning judgmente and executions, 
and that it was unnecessary to set forth 
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who w^' the other creditora of A, or 
what wai Jie amount of their debts. ib, 

3. A delay i selliiig property levied under 
an ezei ition, does not render the sale 
void ir. respect of an execution issued 
suhaeqt:ent to the sale. LinnendoU v. 
Dot and Terkune, 222 

4. Where property is sold under an execu- 
tion, part of which is present, and part 
absent firom the sale, the sale is valid as to 
the property which was present ib, 

5. At a sale under an execution, the articles 
sold must be pointed out to the bidders, 
and sold specincally and separately. Shel- 
don V. SopeVf 352 

6. Where goods are sold under an execution, 
without anv particular designation at the 
time of sale, the purchaser acquires no 
property, and cannot maintain an action 
of trover for the ffoods. ib, 

7. By the act, in addition to the act concern" 
nt£ judgments and executions^ sess. 38. c. 
227, necessary cooking utensils owned by 
any person being a householder, are ez« 
empted from execution and distress for 
rent. The party claiming an exemption 
nnder this act, for his cooking utensils, 
must show affirmatively and certainly, 
that the cooking utensils taken in execu- 
tion or distrained upon, were in fact neces- 
sary, and not merely that they miffht be 
useful in cooking. Van Slcfder v. Jarobs, 

434 



EXECUTORS AND ADMINISTRA 

TORS. 

1. Where there are creditors in equal degrer 
of a testator or intestate, the one who 
commences an action against his executor 
or administrator, is entitied to priority of 
satisfaction, which the defendant cannot 
defeat by a voluntary payment to another 
creditor. Ruggles and Hooker v. Shemuanj^ 

446 

2. Where two creditors commence actions, 
the executor or administrator may give a 
preference to one, by confessing a Judg- 
ment to him, which he may plead in bar 
of the action of the other. ib. 

B. But be cannot take advantage of such 
judjB^ment in any other way than by plead- 
ing it. ih. 

4. If an executor or administrator confesses 
a judgment, or suffers judgment by de- 
fault, he is estopped from £nying assets 
to the extent or that judgment, as far as 
rei^uds the plaintiff therein. ib, 

5. But it u no estoppel in an action bv 
another plaintiff. il, 

6. A. commences an action against an ad- 
ministrator, then £. commences an action, 
and the defendant confesses judgment to 
B,; in the action at the smt of A.., he 
pleads outstanding debts of a higher de- 
gree, and a debt to himself of equu degree, 
but does not plead the judgment recoverea 

Vol. XIV. 62 



by B. ; held, that the defendant, not having 
pleaded BJ's judgment, cannot avail him- 
seK* of it as a defence, but that it is not an 
I admission of assets, so as to entitie Ji. ti» 
judgment on the plea of plene adminislra 
vUf and that the defendant might, not- 
withstanding, take advantage in his de- 
fence of the debts which he had pleaded. 

• ib. 

7. Such judgment, although not an estoppel 
in the suit by ^., is, it seems, evidence of 
assets to be left to the jury. ib, 

8. It seems that the neglect of the executor 
or administrator, to file an inventory, is 
also a circumstance of some weight to 
charge him with assets. t6 

9. An outstanding debt due to the testator or 
intestate, is not assets in the hands of hip 
executor or administrator, where there 
has not been gross negligence, or coUu 
sive, fraudulent, and unreasonable delay 
in collecting it. ib. 

Power to executors to sell, vide Power. 



EXTINGUISHMENT. 

1. A collateral security of a higher nature, as 
a bond and warrant of attorney, on which 
judgment is entered, does not extinguish 
the original contract, as long as it remains 
unsatisfied. Day and Penfuld v. Leal and 
Leal, 404 

2. Where the higher security is between dif^ 
ferent parties, and for otlier debts besides 
the onginal one, and not for the exact 
amount of that debt, it will be taken 
that it was intended only as collateral, ib. 



F. 



FACTOR. 

If a feetor pledee the goods of his principal lor 
his own debt, it is a conversion. Kennedy 
Y. Strong, ib 

Vide Trover, 1, 2. 



FALSE IMPRISONMENT. 

Where a soldier had been arrested, and com 
mitted to the custody of the commandant 
of a garrison, who ordered him to do cer 
tain duty wbach was reasonable, and war 
ranted by military usage, it was held that 
the disobedience of Die soldier justified 
the officer in causing him to be tied to a 
gun, and that it was a defence to an action 
for a false imprisonment. Schuneman t. 
Diblee, 235 
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FALSE RETURN. 

Fide AcTioM oh' the Casb, 2. 6. Plxaoiiio. 

VI. 24. « 



FISHERY. 

L Where an ialandf commowly ealUd and 
kwown by tke name of the Greem FlaUf waa 
granted by patent, the gnnt was held 
good, althouffh the Green Flats were usu- 
ally coTered with water; and this is a 
grant, not of the right of fishery, but of 
me Umd ; subject, however, to be used as 
a common highway and public fishery, 
until otherwise appropriated by the private 
owner. Brink and others v. Rietimyerj 

2. And it aeems, that an action will not lie 
for taking fish thereon. A. 

3. But the public fishery does not give fish- 
ermen the right of drawing nets upon the 
flats. ifr. 

4. A grant of the exclusive privilege of fish- 
ing vith nets on the Green Flats ror ten 
years, is not a lease of the fishery, but of 
the right of drawing nets upon the flats, 
such heing the purpose for which they 
had been used, and this being in the pow- 
er of the lessor to grant ; but the fisnenr 
on the flats still continues common. is. 



FOREIGN LAWS. 

1. An act of the le^slature of the state of 
C&nneetietUj prohibits, and renders penal, 
the purchase of any chose in action, oj an 
attorney or counsellor at law, sheriff, dep- 
uty sheriff, or constable, except in oertain 
cases, and provides, that, in any action, 
the plaintiff shall be nonsuited, iii it were 
founded upon a chose in action, purbhased 
contrary to the intent of the statute. In 
a suit brought in this state, on a judgment 
rendered in Connecticut, a plea, that the 
judgment had been purchased by A, B., a 
constable of the town of Sharon, in the 
state of Connecticut, contrary to the pro- 
visions of the act, and was prosecuted in 
the name of the plaintiff, but for the bene- 
fit of .f.B., is not a bar; because, admit- 
ting that full effect is to be given, here, to 
that statute, still it does not extinguish or 
invalidate the debt assigned, and the 
plaintiff, on being nonsuited, is not ore- 
vented, after disaffirming the sale, from 
bringing a new suit; but as the statute, 
without affecting the validity of the debt, 
operates only on the remedy, and makes 
the assignment penal, the doctrine of the 
/ex loci does not apply. Scoville v. Csn- 
Jield, 338 

2. Justice is to be administered in our Courts, 
according to our own laws and forms or 
pr oceed ing, although the action be founded 

' net made in another state or 
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ooontry ; the lex loci applying only, tn 
the constmction and e&ctot the contncL 

ik. 

3. A penal law is strictly local, and cannol 
have anv operation bleyomd the juriadic 
tion of the country where it was enacted. 

a. 

4. A person who had been arrested in 
another state, and discharged from impris- 
onment under an act of the legislature of 
that state, may be arrested and held to 
bail here, for the same cause of action, at 
the suit of the same plaintiff. Peek v. 
Hazier and Muloek, 346 



FORFEITURE. 
Vide TiTLX to FnorxRTT. 

FORGERY. 

Forging an order in these words, " Fav to John 
. Low, or bearer, 1500 doUan, in Jr. Myers's 
bills, or voun," is not within the act to 
prevent rorgery, it not being an order fsr 
the payment m money, or me detioery ef 
goods. The People v. Farrington, 3& 

FRAUD. 

When relieved against, in equity, vide Cjoajk 
CKRT, I. 5, 6. 8, 9. 

When indictable at common law, vide CHxaT 

2,3. 

FRAUDS, (STATUTE OF.) 

1. Part performance of a parol agreement 
takes it out of the statute of finnds, and 
from Uie fact of part performance an 
agreement may be presumed. Parkhursi 
and others v. Van Cortland, 15 

2. Bill for a specific performance of an agree- 
ment to sell or lease land. The appel- 
lants had entered upon the land, under an 
assignment of a license, given by the re- 
spondent, to occupy and improve the land ; 
tney afterwards surrendered that license 
to the respondent, who gave them a writ^ 
ten memorandum, autnorizin|g them to 
possess the land, and promising to give 
them the preference to purehase or lease 
the land. It was proved, that, at various 
times, the respondent had encouraged the 
appellants to improve and build on the 
land, by assurances, that no advantage 
ahoidd be taken of their labor, and th^, 
when his title was perfected by a partition 
of the land, they should have a lease in 
fee, or a deed, at the rate wild lands were 
selling. The respondent, in his answer, 
denied any other agreement than the 
memorandum, and relied on the statute of 
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. frandfl. It was held, that the appellantiy 
having gone on the land, and made im- 
provements, this was a part performance, 
and took the ease out of the statute ; that, 
although the memorandum was in itselt 
uncertain, yet, as a part performance was 
made the basis of the claim to a specific 
execution of the agreement, parol evidence 
might be connected with tne memoran- 
dum, for the purpose of making out the 
contract; and there bein^ satisfactory 
evidence of an agreement, mdependently 
of the memorandum, and the conduct of 
the respondent being a fraud on the appel- 
lants, a specific perrormance was decreed. 

ib, 

S. Where 1^ land of ^. is sold by the loan 
officers, for the arrears due on a mortgage, 
and it is agreed bv parol, between ^ ana 
B.f that B. should purchase the land for 
^,, and re-convey it to him, on being paid 
the purchase money, such agreement is 
void by the statute of frauds. Shtrrill and 
SherrUl v. Crosby, 358 

4. A memorandum of a contract for the pur- 
chase of goods, written by a broker em- 
ployed to make the purchase, with a lead 
pencifj in his book, in the presence of the 
vendor and vendee, and the terms of pur- 
chase being in the body of the memoran^ 
dum, but not subscribed by the parties, is 
a sufficient memorandum within the stat- 
ute of frauds. Ctasan*s Exeeutort v. Bai' 
ley, 484 

VidB AORBXMEIIT, 4. 7. FRAVDITLBirT SaLXS 
4RD CoifVXTAHCXS. 



rRAUDULENT SALES AND CONVEY- 

ANCES. 

1. Notice to the subsequent grantee, before 
the execution of the conveyance, of a 
prior grant made by the grantor when an 
infant, does not render his deed fraudulent 
and void. Jackaony ex dem. Brayton and 
Dtmhamf v. Burehin, 124 

2. A purchaser for a valuable consideration, 
without notice, has a good title, although 
he purchased of one wno obtained a con- 
veyance by fraud. Jaektanf ex dem. CoU 
den, V. Walshf 407 

3. j9. and B, assign their property to C. and 
D.f in trust to pay a certain debt due from 
them to C, and to pay their other credit- 
ors on condition of their releasing their 
demands ; and in case any of those other 
creditors should refuse to give such dis- 
charge, then in fbrther trust, afler pacing 
the debt to C, to pay such of the cremtors 
of the assignors as they should appoint. 
Certain of the creditors of j9. and B. re- 
fused to accede to the terms of the assign- 
ment, and havin|f recovered judgments 
against them, levied executions on their 
propertv in the hands of C and i>. Held, 
that although a debtor may lawfully pre- 



fer one of his creditors to another ; yet, 
that this was an attempt to keep the prop- 
erty in the power of tiie debtors, to enabip 
them to give such preference at a future 
period, and to compel their creditors to 
acquiesce in the terms offered them, and 
Uiat when an^ of the creditors dissented, 
tiie trust fidling as to all, except C, re- 
sulted for the benefit of the assignors; 
that, therefore, the assignment, as regard- 
ed the other creditors, was void by the 
statute of firauds ; that part being void, the 
whole must be void ; and that the assign- 
ment could not be used b^ C. and D. to 
protect the propertv in their hands, against 
the executions of tne other creditors, until 
the trust in fiivor of C. had been satisfied. 
Hyslop and Campbell v. Clarke and others, 

458 

4. Where an insolvent debtor, acainst whom 
suits were pending, conveyea land to his 
brother, for an inadequate price, tlie 
whole (if indeed any part) of which did 
not clearly appear to have been paid, and 
the conveyance was for some tune kept 
secret, there being no proof that it was 
executed when it bore date, and the 
grantor still continuing in possession, 
making erections and receiving the rents 
and profits, it was held that the deed was 
fraudulent and void, as against a subse- 

auent purchaser of the land, at a sale, un- 
er an execution against the grantor 
Sands v. HUdreth, 40:) 

5. A purchaser at a sherifiTs sale, under the 
judgment of a creditor, is entitled to tlie 
Denefit of the statute of frauds, equally as 
the creditor himself, and may support a 
bill to set aside a previous fraudulent con- 
vejrance. ib. 

0. The statute of fVauds, as far as relates to 
fraudulent conveyances, is an exposition 
of the common law. ib, 

7. Whether a deed fraudulent on the part of 
the grantor can be set aside where the 
grantee is a bona fide purchaser, and ig- 
norant of the fact f Qimsts. A. 



FREIGHT. 
Vide Ihsuraitcx, III. 5. 

GAOL LIBERTIES. 
Vide Charcxrt, I. 6. 



G. 



GIFT. 

1. Where ^. told B. that if he would take 
one of his maies to horse, and pay for the 
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moutb / the CJusapemke, hj a BrilM 
block Aiag vquadron, and ordered back to 
Jfot' ^kf under pain of capture and con- 
deranation; she accordingly returned up 
the Cke ggp e ake f and afterwardi gave up 
the voyage. Held, that it was a loss by 
detention oy the Britisk, within the mean- 
ing of the warranty. Wilson v. Tke United 
Insurance Company, 227 

2. A copy of the register of a Teewl, certified 
to be a true copy by the collector, is not, 
on proof of the handwriting of the collec- 
tor, evidence to show the interest of the in- 
sured, or a compliance with the warranty 
oi American property ; but, as the collector 
has only autnonty to grant a copy to ac- 
company the vessel, and not to grant 
copies generally, a copy given in evi&nce 
on the trial of a cause, must be authenti- 
cated in the usual way, that is, by^ the 
oath of a witness who has compared it 
with the original. CocUdge and Oliver v. 
Tke Jiew-Yvrk Firemen Insurance Com' 
pony, 908 

3. A warranty that a ship is American prop- 
erty, imports not merelv that she is Amer^ 
ican, but that she should be accompanied 
with the documents requisite to show her 
national character. ib. 



Vide Post, III. 7. 



II. Deviation and voyage. 

4. Goods were insured at and from JVev- 
York to Gotkenbur^, and at and from 
tkenccy to one port m tke Baltic or Jfortk 
sea, not soutk of tke river Jade, The ship, 
having sailed from JV«w- Yorky arrived at 
Gotkenburg, on the 17th of Ja/y, 1810, 
where she remained until the 8th of OctO' 
her, being detained by adverse winds. 
The master, according to instructions 
from the supercargo, sailed from Gotken' 
burg to St. Petersburg ; to which place the 
vessel was proceeding, but meetmg with 
accidents, was compelled ftom necessity 
to put into Carlskam for repairs, on the 
1st of JVbtMBmAer, and sailed from thence 
again on the 10th of JVbvem6er, for St, Pe^ 
tersburg; but on the 1 1th, was compelled 
by stress of weather again to put back to 
Carlekam, and was detained by adverse 
winds, until the season became too late to 
navigate the gulf of Finland : during this 
detention, the supercargo determined to 
send the vesMl to Sto3ckolmf for which 
place she was cleared, and on the 2d of 
May sailed on her destination to Stockkolm, 
and, before she came to the dividing point 
of the routes to Stockholm and St.Petere" 
burgf was captured by a Frenck privateer, 
carried into DantziCf and afterwards con- 
demned by the council of priies at Paris, 
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Held, that there was an intention to devi- 
ate only, and that the vessel being lost 
before she arrived at the dividing point, 
the insurers were liable. JS''ew- York Fir^ 
men Insurance Company v. Lawrence^ 46 



HI. Loss. 

5. Insurance on freight: the vessel being 
obliged to put into a port of necessity, the 
cargo, on beinf taken out, in order to re- 
pair 1^ vessel, was found to be greatly 
aeteriorated, and in a state not fit to be 
reshipped, and was accordingly sold ; the 
vessel was repaired, so as to be able to 
prosecute the voyage ; the insured cannot 
recover for a loss of the freight, as the 
subject, although damaged, stiU remained 
in specie. SaUus and otkers v. Tke Ocean 
Insurance Company, 138 

6. Insurance on a cargo of flour and com : a 
part of the cargo was thrown overboard 
for the preservation of the s&ip and lading, 
in a storm, by which the residue was 
greatly deteriorated, and the vessel having 
put into a port of necessity, was found to 
DC unfit to be reshipped, and was sold ; it 
was held, that the msured was entitled to 
contribution for the com thrown over^ 
board, but that the insurer was protected, 
by the memorandumj from any loss on 
what remained m specie, although it had 
been reduced by sea daniage to less than 
half its value. ik. 

7. A vessel was insured and warranted fixe 
from loss by tke Britisk or Americans, but 
m ease of capture by either, tke usual sen 
risks to continue ; she was captured by the 
Britisk, and whilst detained by th^m, was 
lost, in consequence of the negligence of 

if tJ 



the captors; it was held, that if^the 1 
had arisen from a sea risk, strictly speak- 
ing, the insurer would have been hable, 
but that as the immediate and proximate 
cause of the loss was an act of the captors, 
which, if done by the insured, would have 
exonerated the insurer, the insurer was in 
this case protected by the warranty. 
Coolidge and Oliver v. Tke Jfew^York 
Firemen Insurance Company, 306 



Vide Ante, I. 1. 



INTEREST. 

In an action on the case for iiegligenoe in 
not returning an execution, or m assump- 
sit fi>r money levied on an execution, 
against an officer, the plaintiff may recover 
interest on the sum proved to have been 
received by the defendant, or actually lost 
by his negligence. Thomas v. IFec^ 
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JUDGMENT. 

Set-off jiidgmentfl, vide Chancxrt 1. 1, 2. 

Aflsignment of a judgment, vide ChahcjebTi 

1. 6. 

Arrest of judgment, vide PlxadiitOi VII. 

Vide Execution, 1, 2. 7. 

JUDICIARY ACT. 
Vide Jurisdiction, 1. 

JURISDICTION. 

1. Bonds given for duties to the United States 
may be sued in the state Courts, which 
have (by the Judiciartf act of the United 
States) concurrent jurisdiction with the 
Courts of the United Slates, of all suits at 
common law, where the United States, are 
plaintiffs. United States v. Dodge and 
oikerSf 95 

2. Courts of this state have jurisdiction of 
actions brought for torts committed on 
board o£ a. foreign vessel, on the high seas, 
where both parties are foreigners; for 
actions for personal injuries are of a tran- 
sitory nature, and follow the person or 
forum of the defendant. Gardner v. 

Thomas, 134 

3. And though the injury is laid in the dec- 
laration to be contra paetm, 4^., that is 
matter of form only, and not traversable. 

ib. 

4. But it rests in the sound discretion of the 
Court, to exercise jurisdiction or not, 
according to the circumstances of the case. 

^ i6. 

5. And where an action was brought for an 
assault and battery, committed on board 
of a British vessel, on the high seas, by a 
seaman against the master, both parties 
being British subjects, and intending to 
return to their own country at the com- 
pletion of the voyage, the Court refused 
to take coffnizance of the cause, but lefl 
the injured party to seek redress in the 
Courts of his own oountrv. ib. 

6. Where a vessel was fitted out, and a com- 
mission put on board of her, in the United 
States J for the purpose of cruising against 
Spain, with which the United SSues were 
at peace, which vessel, whilst so cruising, 
captured an American vessel then sailing 
under Spanish colors, in order to avoid 
capture by the British, with whom the 
United States were then at war, and took 
possession of, and detained her, it was 
neld, *' "^ Vs was not a question merely 



of ^rize, or not, and, therefore^ of admiral^ 
jurisdiction ; but that an action of trover 
would lie at common law, as the capture 
was illegal by the municipal law, the 
capturing vessel being fitted out in con- 
travention of the act of congress of the 
5th of June, 1794, and her commission 
consequently ille^^. HaUett v. JVovion^ 

273 

7. Courts of common law have jurisdiction 
of marine trespasses, where it is not a 
question of prize ; and it is not the place, 
but the nature of the case, which deter 
mines the jurisdiction. ib. 

8. In such oases, it is matter of defence^ that 
the Court of common law has not jurisdic- 
tion ; and, if that defence involves in it a 
violation of law, it will not take away tho 
jurisdiction. ib. 

Jurisdiction of Chancery, vide Chancxrt, 1. 

Jurisdiction of Court of Probates and Surro 
gate, vide Aoministratiok. 

Jurisdiction of Courts of Special Sessions, vids 
Courts of Special Sessions of the 
Peace. 



JURY. 

1. Negligence is a mixed question of law and 
fact: where the facts have been ascer- 
tained b^ the jury, whether they warrant 
the neghgence, or not, is matter of law. 
Foot and Reynolds v. IVistoaJl, 304 

2. All questions compounded of law and of 
fact, must be submitted to the jurv, 
unless there is a demurrer to evidence. t&. 



JUSTICE OF THE PEACE. 

Vide Action on the Case, 2. Trespass, 

6,7. 



L. 



LARCENY. 

1. A bona Jide finder of an article lost^ as a 
trunk containing goods, lost from a stage- 
coach, and found on the highway, is not 
l^ilty of larceny, by any subsequent act, 
m secreting, or appropriating to his own 
use the article found. The PeopU v. An* 
derson, 294 

2. To constitute larcenv, the po sses sion of 
the goods must have been acquired aninw 

furandi, in the first instance: an inten* 
tion anerwards formed, of converting 
them to the party's own use, is not felo- 
nious, ji. 
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LEASS. 
yide FtiHXEY, 4. 



LEX LOCI. 
Vid$ FoRKioir Laws. 



LIMITATION OF ACTION. 

1. A jad|rinent in a justice's Court is not 
within the statute of limitations, like a for- 
eign judgment; for it is, in an action 
founded upon it, conclusive evidence of a 
debt, and is, therefore, not a debt by sim- 
ple contract, but by specialty. Pease t. 
Hcward, 479 

2. Besides, the actions of dAt found£d upon 
any eontrael without speeialtyf which are 
baned by the statute, are only actions of 
debt founded upon a contract in fiict, and 
not such debts as are created by construc- 
tion of law. tfr. 

Plea of statute of limitations, vide Plsadiho, 

III. 19. 



LOAN OFFICERS. 

Where a mort^rage to the loan officers has be- 
come forfeited by non-payment of interest, 
an absolute, indefeasible estate in the land 
vests in them. SherrUl and Skerrill v. 



Crosby^ 



960 



LOCATION. 
Vide Patkkt, I. 



M. 



MAINTENANCE. 

Where a person having conveyed land while 
an infant, and, aflcr arriving at full age, 
conveys the same land to another, it is not 
an act of maintenance, if the prior gran- 
tee never was in possession. Ja3cson, 
ex dcm. Brayton and Dunham , T. Bicre^tn, 

124 

MANDAMUS. 

A peremptory mandamus, in the first instance, 
lies to a clerk of a countv, who refuses to 
record a deed presenteci to him for Uiat 
purpose, and which has been duly ac- 
knowledged by the grantor, and the proper 
certificate of a master in chancery, and 
proof of the identity of the grantor, en- 
dorsed thereon. Ex parte Gaodall, 325 
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MARTIAL LAW. 

1 . The martial law u not altogether a writtei 
law, but is composed in part of military 
usage, which must govern in all well-or- 
gamied troops, when it is not unreasona- 
ble, or in opposition to special enactments 
Sehuneman v. DibleCf 235 

2. A soldier who has been arrested and im- 
prisoned, is not thereby exonerated from 
such duty as he is capable, under his re- 
straint, of performing; and he may be 
compelled, oy further restraint, to per- 
form it. ib. 

3. An officer, whether civil or militaiy, may 
increase the riror of the confinement of a 
prisoner, in oraer to prevent his escape. 

ib. 

4. Where a soldier had b^n arrested, and 
committed to the custody of the command- 
ant of a garrison, who ordered him to 
do certain dutv, which was reasonable 
and warranted by military usage, it was 
held that the disobedience of the soldier 
justified the officer in causing him to be 
tied, and that it was a defence in an action 
for a false imprisonment. ih. 



MILITARY BOUNTY LANDS. 
Vide Deed, I. 2. Descent. 

MONEY. 

There is no distinction, either in law or in 
common parlance, between the words 
moneys and money. Mann and others v. 
Mann and others^ 12 

MORTGAGE. 

1. A. conveys land to B., with covenants, 
and B. conveys it to C, and takes a mort- 
gage for the consideration : C, the mort- 
gage being unsatisfied, cannot release A. 
from the covenants in his deed ; for, bj 
the mortgage, the seisin was revested in 
B. Kane v. Sanger, 8U 

2. Where a mortgage is given as security on 
a usurious contract, with a power of sale, 
and the mortgagee, by virtue of the power, 
sells the land, under the act concerning 
mortgages, and becomes the purchaser, 
throuf^h on aeent for that purpose, and in 
an action of ejectment brought by a pur- 
chaser of the equity of redemption against 
the mortgagee, the defendant sets up a 
title so acquired by sale under the mort- 
gage, the plaintiff may prove usury in the 
mortgage, and recover, notwithstanding 
the mortinge. Jackson, ex dem. Stmt- 
hergh, V. V^iniekf 435 

3. A roreclosure of a mortgage, by virtue of 
a power, under the statute, is not found 
ed on any judgment or decree of any 
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Gonity bnt is the mere act of the mort- 
gagee, ib, 
T& statute makes such sales a conolnsive 
bar. only in favor of a bona fide purchaser 
witnout notice ; and the morig^gee being 
a party to the usurious contract is in no 
better situation than if no foreclosure had 
taken place. ib. 

Vide Action oir tbx CasB) 3. 



N. 

NEGLIGENCE. 
Vide AcTiox or tbx Casx, 1. 4. 8. 
NEW TRIAL. 

I Where a material witness had been regu- 
larly subpoenaed by the defendant, and 
attended at the circuit, and shortly before 
the cause was called on, absented himself, 
without the knowledge or consent of the 
party, or his attorney, and his absence was 
not discovered until after the jury was 
sworUf by which means a verdict passed 
against the defendant, the Court granted 
a new trial, it appearing that, as well the 
witness, as the persons answerable over to 
the defendant, were insolvent Ruggies v. 
HaU, 112 

2. In general, a new trial will not be granted 
on the ground of newly discovered evi- 
dence, when it gtes merely to impeach 
the testimony of a witness at the former 
trial. JRsdfcMm, est dem. Rowley and Smithy 
v. Kinney, 186 

3i But in causes concerning the title to 
roilitarv lands, where the identity of the 
original patentee is in question, a new trial 
may be granted, to give the defendant an 
opportumty of impeaching the character 
of the principal witness tor the plaintiff, 
especially whsn the defendant has been a 
long time in possession. ib. 

Vide Chahcxry, I. 4. 

NOTICE. 
Vide FiuuDULBirT Sales and Convstahcss, 

1, 2. iKrAHT, 3. 

NUISANCE. 
Vide Abatsmxht, 3, 4. 



O. 

OFFICER. 

1. In an action of trespass against the trus 
tees, or officers created by the act relative 

Vol. XIV. 63 



to common schools, they are not entitled 
to give evidence of iustiiication under the 
general isrtie, not being within the act, 
sees. 24. c. 47. (1 Jf. R, L. 155.) Drake 
and others v. Barrymore, 166 

2. An officer, whether civil or military, may 
increase the rigor of the confinement of a 
'prisoner in order to prevent his esca^ 
Muneman y. Diblee, 



OYER. 
Vide Practicx, II. 2, 8. 



P. 



PARTNERSHIP. 

1. General re^tation, connected with cor- 
roborating circumstances, will be sufficient, 
at least ffrima fade, to establish the fiu:t, 
that A, was a partner with B, and C. 
Whitney and Bancroft v. Sterling and 
Hunter^ 215 

2. And if B, and C. have acknowledged the 
existence of articles of copartnenuiip be- 
tween them and ^.,which, upon due notice, 
they refuse to produce at the trial, the 
jury may reasonablv infer thaL if produced, 
they would have snown the nict of a part- 
nenhip. ib. 

3. But the mere acknowledgment of B. and 
C. that A, was their partner, would not be 
sufficient to charge him. ib. 

4. An attachment under the act far relief 
againat absent and abseondinf debtors, may 
issue against the proper^ of one of sever- 
al partners, who absconds, for a debt due 
by the copartnership, although his copart- 
ners are resident within tms stete, and 
capable of being arrested. Matter of CAun 

5. One partner cannot, without the consent 
of the other partners, introduce a third 
person as partner into the concern. Murray 
V. Bogart and Knedand, 316 

6. No action at law lies by one partner 
against another, where there has been no 
settlement of accounte, and promise by the 
defendant to pay the balance. ih. 

7. A release by one partner of a debt due the 
firm is binding upon all the partners. 
BuUdey and Wheder v. Dayton and others, 

PART PERFORMANCE. 
Vide Frauds, (StaiuU of,) 1, 2. 

PATENT. 

1. Where two contiguous patente had become 
llvfeited to the state, and the commission- 
ers of forfeitures granted a lot in one 
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patent to A.y and an adioming lot in the 
other patent to B., witoout reference, in 
the deeds, to the boundaries of the patento, 
It wu held, that whatever difficulty there 
might be aa to the true boundary between 
the patente, yet, that aa the title to both 
was in the state, and the commisaioners 
might grant without reference to the 
boundary, A.j who had the prior grant of 
the premises in Question, as part of one 
patent, was entitlea to hold them ; although, 
according to the true location, they might 
be comprehended within the other patent. 
JacksoUf ex dem. HdmeTf ▼. Harter, 226 

8. Where an islandf eommmUif ^^^ <Mii 
knaum hy the name of the Green flats, was 
granted by patent, the grant was neld 
good, although the Green Flatt were 
usually covered with water, and therefore 
not strictly an island; there being no 
other lana answering the description. 
Brink and others v. Riaiimyer, 255 

3. And this is a grant not of the right of 
fishery, but of the land ; subject, however, 
to be used as a . common highway ana 
public fishery until otherwise approfuiated 
Dy the private owner. t6. 



PERFORMANCE. 
Vide RsLKASx, II. 5. 

PHYSIC AND SURGERY. 

The true construction of the 12th and 20th 
sections of the ael to incorporate medieal 
societies f for the purpose of re^miating the 
practice ^physic and surgery m this state, 
seas. 36. c. 94. (2 JV. R. L. 2S8, 223.) taken 
in connection, is, that no persons com- 
mencing to practise without license, shall 
be capable of suinj[ fi)r services rendered 
or medicines furnished, and that every 
person so practising without license, is 
subject to a penalty of 25 dollars, unless 
he proves that he practised graiuiiouslyj 
or tiiat he administered only roots, bark or 
herbs, the growth or produce of the United 
States. Jimmerman v. Morrison, 369 

PLEADING. 

J. parties to the action, 
II. Declaration, 

III. Plea, 

IV. Replication and suhseguent pleadings, 
V. Demurrer, 

V] . Pleading in particular actions and eases, 
VII. Verdict, 

J. Parties to the actism. 

1. An action for a breach of covenants ran* 
ning with the land, must be brought by 
the assignee of the land, or of part of It, 
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pro tatUo, if the breach were snbeeqnent 
to the assignment, unless the grantor con- 

^•sn^. v.. -^ 

2. An assignee of part of the estate, may 
maintain an action of covenant pro tanto. 

3. In an action, in form ex delicto, for a tori 
committed by several, the plaintiA nony, 
in general, sue any of those who com- 
mitted the tort, and the non-joinder of the 
others cannot be pleaded in abatement. 
Low V. Mun^ord and Mun^ord, 426 

4. But where the psrties committing the tort 
are the joint owners of land, and the tort 
consisted in the omission of some act, 
which, as such owners, they were bound 
to perrorm, then all must be joined in the 
action, as, in such case, the title to realty 
will come in question; that is, whether 
the defendante, bv reason of their owner- 
ship, were bouna to perform the act, for 
the omission of which the action is brought. 

5. If, however, the act complained of consist 
in a mal-feasance, as if the defi*ndanta 
have erected a nuisance on their land, no 
advantage can be taken of the non-joinder, 
for in such esse their title cannot come in 
question, and they are equally liable, 
whether they have right in the land, or not. 

ih. 

6. In an action for a nuisance toland, all the 
co-tenante must join as plaintifia. ih. 



II. Dedaratian. 

7. The eontrapacam, dbc., in a declaration in 
trespass, is matter of form only, and not 
traversable. Gardner v. Thomas, 134 

8. Where, a debt has been barred by the de- 
fendant's discharge under an msolvent 
act, and he aflerwards promises to pay it, 
it is proper fi>r the plaintiff to declare upon 
the oriffinal cause of action without no- 
ticing Uie subsequent promise. Skippey v. 
Henderson, 178 

9. Where, in a declaration in covenant, the 
covenant is set forth inhete verba, conclud- 
ing with sealed and delivered, Ac, and 
the name of the covenantor, with the let- 
ters L. S., but it is no where else alleged 
that it was sealed, the declaration is bad 
on general demurrer. Macomb and Bouck 
V. Thompson, SXfT 

10. In an action by an sssignee of a mortga- 
gee, against a purchaser from the mort- 
gagor, subsequent to the execution of tlie 
mortgage, for removing buildings from 
the premises, after they had been adver^ 
tised for sale, under the power in the 
mortgage, and before the sale, whereby 
the premises were rendered inadequate to 

Ky the money due, and were sold for a 
w sum than thev otherwise would have 
brought, it must be averred in the decdt- 
ration that the mortgagor was insolvent 
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and had no other property than the mort- 
gaged premiaes out of which the debt 
eould be paid. Lane and wfe ▼. JUUheack, 

213 

11. In a declaration for the breach of a cove- 
nant in a deed, it ia sufficient to atate that 
the defendant c^nyeyed to the plaintiff 
certain land or premises, in the said deed 
particularly mentioned and speqfied, with- 
out any further description. Jhtnham y. 
PraU, 373 

12. It is unnecessary to lay a special request 
in the declaration, in all cases where the 
consideration for the defendant's promise 
was executed. Doty y. Wilson^ 378 

13. In a declaration on an agreement, it is 
only necessary to set forth such coyenants, 
or parts of the agreement, as relate to the 
breaches assigned. Henry y. Cleland. 

400 

14. If a material part of an agreement has 
been omitted to be stated in the declara^ 
tion, the defendant cannot take adyantage 
of the omission, as a yariance, under the 
plea of non est factum, but must craye 
oyer, and demur. ib. 



ni. PUa. 

15 In an action for a breach of coyenant for 
q;uiet einoyment, the defendant pleads 
non est factum, with notice, denying an 
eyiction ; the defendant is bound to proye 
that there was no eyiction, as the plead- 
ings merely put the deed in issue. Kane 
y. Sanger, 89 

16. A notice must state truly the facts in- 
tended to be giyen in evidence, but if a 
variance be not material to the right of the 
cause, it will be overlooked. tb, 

17. In action of debt on a bond to indemnify, 
non damnificatus is a good plea ; but not 
to a bond conditioned to pay off and dis- 
charge another bond. Douglas v. Clark. 

177 

18. Where, by articles of agreement, it was 
submitted to arbitrators to determine the 
sum which the defendant should pay to 
the plaintiff, for certain land, the title of 
which the defendant acknowledged to be 
in the plaintiff, and which the defendant 
occupied or eiaimed, and such amount, on 
being ascertained, to be paid, or secured 
to be paid, by the defendant to the plain- 
tiff and the land to be conveyed to the 
defendant, and the arbitratora awarded 
the land to be conveyed to the defendant, 
and that he should pay the plaintiff, or se- 
cure to be paid, a certain sum ; in an ac- 
tion for a breach of the covenant, in not 
paying, or securing to be paid, the som 
awarc^d, a plea uiat the defendant did 
not occupy the land which was the subject 
of the ai^md, is bad, not being co-exten- 
sive with the articles of agreement^ on 
which the plaintiff declared, and wnich 
applied to the land that the defendant 



claimed, aa well as what he occupied. 
Macamh^nd Bouek v. Thompson, 207 
19. A declaration contained a count for a 
libel, and counts for slander ; the defend- 
ant pleaded to the whole declaration that 
the supposed grievances alleged, ^kc., of 
any of Uiem, cud not accrue within two 
* years ; tiiis plea was held bad, as respected 
the count tor a libel, and being bad in 

Srt, it was bad in tne whole. Miller v. 
arm, 343 

Similiter, vide FracticK, II. 7, 8. 



IV. RspUeadon and subsequent pleadings. 

20. In an action of assumpsit for goods sold 
and delivered, the defendant pleaded that 
the goods were exported from the United 
States, during the war with Cfreat Britain, 
into Lower Canada, and there sold and 
delivered to the defendant ; the nlaintiff 
replied, that they were exported from the 
United States liefbre the commencement 
of the war. The defendant rejoined, that 
they were exported in violation of acts of 
congress, laying an embargo, and prohib- 
iting exportation : it was held, that the 
rejoinder departed from the plea. Stems 
and others v. Paterson and oihors, 132 

21. To a declaration in assumpsit, the defend- 
ant pleaded his discharge under an insol- 
vent act : the plaintiff replied, that subse- 
quentiy to the defendant s discharge, and 
before the commencement of this suit, the 
defendant assented to, rat^fied^ renewed 
and confirmed the promises mentioned in 
the declaration : Held, that the new 
promise was sufficientiy laid, and that the 
replication waa not a aeparture from tiie 
declaration. Sfiippey v. Henderson. 178 

22. In an action of covenant, in which the 
breach is assigned generally in the decla- 
ration, and to which the defendant pleads 
perfermance, the plaintiff must, where the 
subject of the breach is within his own 
knowledge, and is multifarious, specify 
it in the replication. Per Plait, J. JibboU 
V. JiUen and others, 254 



V. Dem u r rer . 

23. Departnie is fatal on general demurrer. 
Sterns and others v. Paterson and others, 

m 

* 
VI. Pleading in particular actions and eases. 

24. In an action on the case for a false return, 
the deolanAion must aver the felsity of the 
return, and the materiality of the matter 
alleged to be falsely returned. Kidaie v. 
SadkrUeT emd others, 195 

25. In an action of covenant for the breach of 
a covenant of seisiB in a deed the breach 
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BgBed by aegstbin^ the wordf of 
the cmrena&t; the defendaata pleaded 
that they were aeued, Ae., fuxmimg the 
exaet worde of the covenant; and the 
plaintiff replied, merely negaliTing the 
cevenant, and teiteraitni^ the breach as- 
signed in the declaration : it waa held, 
tlut both the replication and plea were 
^ood, and that the Meach was wen asngned 
m the deelarstioB. Akbatt r. jftten and 
aihert. 248 

d6. The oefendants are not bound, in their 
plea, to set forth the partienlars of their 
title ; and the plaintiff was not bound to 
set forth any particular outstanding title, 
he being presumed to be ignorant of the 
real state of the title, and the grantor re 
taining^ the evidences of it. ib, 

27. In an action on the case, the plaintiff, un- 
der the general issue, is bound to prove 
the whole charge in his declaration. 
Qnen v. Fergusonf 389 

Declaration on a promissory note, vids Bills 

OF ExCHAirOC AND PROMISSORT NOTXl, 

I.l. 

Plea of non damn\fieatu9, vid* Bond. 

Plea to scire faeiaB, vid* EixcuTioir. 

Plea of pleas administrami, vids ExacuToas 

▲HD AOMIVIBTRATORS, 6. 

Plea in trespass against a public officer, vide 

Orricsa, 1. 



Vn. Verdia. 

9B. Where the seneral inue and special pleas 
have been jueaded, and a verdict is found 
onlv on the generu issue, for the plaintiff, 
without regarding the other issues, if it is 
apparent that the verdict on the general 
issue could not have been found, if the 
special |»]eas had beei^ supported, the 
omission is merely matter of form, and it 
IS not a ground m impeaching the verdict. 
T%ampsan v. BuU&m, 84 

29. 8o, in an action of replevin, the defendant 
pleaded, 1. JVoa e^tit. 2. J§n Mfowry, 
averting the goods taken to be bis propei^ 
ty, lo waich ue ]^laintaff replied and took 
issue, dEC. The farf having found a ver- 
dict for the plamtiff generally, on the 
issue of nan ufity without any finding as 
to the other iMue, the Court gave judgment 
according to the verdict. t6. 

Vide htLL or Sicamoat. 



PLEADING IN CHANCERY. 
Vide CHAirosaT, 11. 
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POOR. 

1. To gain a settlement in a town by residing^ 
there, and being charged with, and paying 
taxes in such town for two vears, it must 
appear that the taxes have oeen actoaU^ 
paid by the ^uper^or by another at his 
request It is not enough that the persor 
has paid a tax one year, and that the col 
lector has paid his tax the next jeei, with 
out his re^juest or authority. Such pay- 
ment by the collector, being vottaUary 
would give him no right of action againa' 
the person charged with the tax. Over 
seers rf WaUaU v. Overseers of Mamakm' 
Ung, 7 

2. In order to acquire a settlement, by par- 
dkase, a contract for a conveyance, on the 
payment of the consideration money, is 
not sufficient, but a title must have been 
acquired, and it must appear, that a con- 
sideration to the amount of^ seventy-five 
dollan was actually paid. Overseers ef 
Seaghtieoke v. Overseers of Brunswick^ 

199 

3. Whether an adjudication in an order of 
removal, that a pauperis legal settlement 
was in the town to which he is removed, 
be sufficient; or should it be adjudged 
that it was his la^ legal settlement? 
i^uare. H. 

4. A bastard child is settled in the town 
where it was bom, until it acquires a set^ 
tlement for itself, and the justices of such 
town may make an order for filiation and 
maintenance, although the legal settle- 
ment of the mother be elsewhere. Ddm- 
vergne v. Jfoxtn, 333 

Sed vide act, sess. 36. c. 78. sect. 3. centra. 

5. The place where they are bom is, priwa 
facie^ the settlement of legitimate chil- 
dren, until their settlement oy parentage 
is discovered. ti. 

6. Living on, and working a farm of the 
yearly value of 100 dollars, in shareSf for 
above tteo yearsy is a renting and paying 
rent within the meaning of the act for tks 
relirfand settlement ojtke poor, (1 A*. R. 
L. 279.) and the partj^, bv such renting, 
gains a legal settlement in tne town. Over- 
seers of Fort Ann v. Overseers of -Kmsv- 
enry, 3do 

7. f f the justices and overseers of the poor 
seise the property of a person under the 
2Bd section m the act. on the |^und of 
hk having run away, leaving his wifo and 
ehildren a charge to the town, it is an ad- 
misnon of his being legally settled in that 
town, and they are concluded by the 
|»oceeding from ordering his removal af- 
terwards to another town. d. 

8. It is not necessary within the 4tfa section 
of the met for the reU^ and settUmsnt of 
thspooTy (1 JV. R. L. 260.) that the sam of 
75 obllan paid on the purchase of an ea* 
talte, in oraer to five tne purohaser a set- 
t l eme n t, should have been paid on account 
c^the principal of the purcnase money : if 
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|iart of it were paid on account of the 
interest, it will oe sufficient Overssers 
of WkUestowfi V. Qversurs of CaiuiabU, 

469 
9. 8o, where there was an agreement to sell 
and convey land for the consideration of 
500 dollars, and the pauper paid 72 dollars 
of the principal, and afterwards 28 dollars 
as interest, this was held sufficient within 
the statute ; as the payment of interest, 
being provided for bv the agreement, was 
to be deemed part or tlie consideration, ib. 

10. Although a title must pass to the pur- 
chaser in order to give him a set- 
tlement, yet it is not necessary that it 
should be a legal title : as where the pau- 
per pays the consideration, but the deed is 
taken in the name of a third person, the 
equitable estate of the former will gain him 
a settlement. ib. 

11. A man seised, jure uxoriSf of land pur- 
chased b^ his wife, gains a settlement br 
virtue of such purohase. is. 



POWER. 

1. Where a testator devises his real and per- 
sonal estate to several persons, as tenants 
in common, some of whom he appoints 
his executors, and empowers them, or the 
major part of them, to sell his real prop- 
erty, this is a power coupled with an in- 
terest; that is, the interest which the ex- 
ecutors have as devisees ; and may be ex- 
ecuted by the survivors or the major part 
of them. Jackson, ex dem. King and 
iftherSf V. Burtis and Woodward, 391 

S P. Franklin and others v. Osgood and others, 

527 

2. A devise to executors to sell land, not 
coupled with any interest in the subject, 
IS a naked power, which must be execut- 
ed f>^ all the executors named in the will, 
and if one of them dies, it does not survive 
to the others. Franklin and others v. Os- 
good and others, 527 

3. But where the power, per se, is merely a 
naked power, and yet in other parts of the 
will there are trusts and duties imposed 
upon the executors, which requires a sale 
to be made, in order to effectuate the in- 
tent of the testator, in such case the power 
survives. ib. 

4. The testator devised to .^., his wife, and to 
B.f C. and D., each, one eighth of the resid- 
uum of his real and personal estate ; he 
appointed A., B., C. and D.,hi8 executors, 
and empowered his executors thai might 
act, and the major part of them, their heirs 
or executors, to sell and convey his real 
estate not before disposed of in the will : 
the executors were also authorised to lease 
the land, to distribute his effects ; and one 
eighth of his residuary estate he ordered 
to be put on interest and paid annually to 
his sister S. C., and on her death the princi- 
pal and interest to be paid to her daughter. 



B, and C only undertook the execution 
of the win ; and ailer both their deaths, M, 

Qualified as executor, and sold the land : 
leld, that the power was coupled with 
the interest which the executors had, as 
devisees of one half of the residuary estate ; 
and besides, that being coupled with the 
performance of certain trusts and duties, 
and the intention of the testator, as col- 
lected from other parts of the will, that it 
might, under certain circumstances, be 
executed, by less than the whole number 
of acting executors, the -power, even had 
it been accompanied with no interest, 
would have survived; and that the sur- 
vivor, or his heirs or executors, might act, 
without the concurrence of the heirs or 
executors of the deceased acting executors. 

ib. 

Power of sale in a mortgage, vide Mortoaoi, 

2, 3, 4. 



PRACTICE. 

I. ^tppearanee. 

II. Practice as to the declaration and pUad 
ings, 

III. DtfauU, assessment of damages, and wrii 

of inquiry. 

IV. Removal of causes, 
V. Trial and inquest, 

Vl. Motions, arguments, cases, and entries ef 
mati/on. 



I. Appearance, 

1. If an infant defendant appear by attorney, 
and not by guardian, it is error in fiiot. 
Arnold and Shers v. Sandford, 417 



n. Practice rdative to the dedaradon and 

pleadings, 

2. A defendant has the same time to plead 
afier over given, as he had when he de- 
manded it. Read and others v. Patterson, 

328 

3. As if five days only of the time for plead- 
ing remained unexpired when oyer was 
demanded, the defendant must plead in 
five days afler oyer is given. ib. 

4. If the plaintiff ne^ects to deliver to the 
defendant the particulars of his demand, 

Sursuant to an order for that purpose, the 
efendant is entitled to move for judgment 
as in case of nonpros., in the same mannesr 
as fat want of a declaration. Fleuroi v. 
Durand, 329 

6. A rule was granted that the plaintiff 
furnish the defendant the particulars of 
his demand in twentv days, or that ^ a 
judgment of nonpros. Se entered. ib. 

6. The recorder of the city of JfeW'York, 
dEC., as well as a judge of^this Court, may 
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ffrant an order, in term timey as well aa 
in vacation, for enlarging the time to de- 
clare or to plead. Dutchess Cotton ManU' 
factory v. Davis, 343 

7. Where an issue to the country is tendered, 
and a similiter added by the plaintiff, he 
may notice the cause for trial immediately, 
wiUiout waiting twenty days. Shidtys v. 
Owensy 345 

8. A party has no right to strike out a similu 
ier, merely for delay, or to avoid a trial. 
It must be done honafide^ for the purpose 
of demurring. ib. 

in. Default, assessment of damages, and lorit 

of inquiry. 

9. A defendant who attends, with his wit- 
nesses, before a sheriff, on notice of eze- 
cutinff a writ of inquiry, is entitled to his 
costs, if the plaintiff ooes not appear, or 
the writ is not executed. Butler v. Kelsey, 

10. A default for want of a plea will always be 
set aside, on payment of costs, if there is 
an affidavit of merits, and no trial has been 
lost. Tallmadge v. Stockholm and another, 

342 

11. The clerk, on an assessment of damages, 
may take proof of the loss of the origmal 
paper, on which the action is broug;ht. 

Vide Costs, 1. 1. 

IV. Removal of camsts. 

13. A cause may be removed from a Court of 
common pleas to this Court, in every 
case, by a writ of certiorari^ as well as by 
a habeas corpus cum causa, {^c. Jackson, 
€X dem. Kip, v. Corley, 323 

13. And a certiorari is, exclusively, the proper 
writ for that purpose, where tlie defendant 
is not in custody, or has not filed common 
or special bail, or has not endorsed his 
appearance. ib. 

14. Where a cause is removed to this Court 
by habeas corpus, from a Court of common 
pleas, the defendant must put in special 
bail on the return of the Itaoeas corjfvs in 
this Court, in the same manner as if the 
suit hod been originally commenced here, 
though common Mtil^mv had been filed in 
the Court below. Caldwell v. Blanchard 
and Blanchard, 331 

15. But he will be allowed twenty days to 
perfect bail in this Court. ib. 

16. On the removal of a cause by habeas cot' 
pus, the plaintiff must begin de novo, and 
the proceedings are not continued from 
the inferior Uourt S. C. Per Thompson, 
J. 332 

V. TVial and inqnest. 

17. Where an issue to the country is tendered, 
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and a similiter added by the plaintifi", he 
may notice the cause for trial immediately, 
witnoot waiting twenty days. SSkuUys v. 
Owens, 345 



VI. Motions, arguments, cases and notices of 

motion. 

18. The decision of the Court on a summary 
application is not final and decisive ; but 
a further discussion of the same subject 
will be admitted on a more enlarged state 
of facts. Per Spencer, J. Simson v. Hart, 

76 

19. On a case subject to the opinion of the 
Court, the same conclusion will be drawn 
from the evidence, as the jury would have 
been authorized to make. Whitney and 
Bancroft v. Sterling and Hunter, 215 

20. Where, after a verdict, a case is made and 
settled, the party whose right it is to make 
up the case must serve a copy of it, as 
settled, on the opposite party, as early, 
at least, as the time allowed for noticing 
the cause for argument ; and if the oppo^ie 
party also notices the cause for argument, 
and has not been so served with a copy of 
the case as settled, he may take judgment. 
Feck V. Executrix of Peek, 219 

Vide Chahceky, I. 2, 3. 



PRACTICE IN CHANCEKY. 
Vide Cha5cxrt, II. 



PRIVATE ROAD. 
Vide Action on the Cask, ^ 

PRIZE. 
Vide Jurisdiction, 6, 7, 8 



Q. 

QUIET ENJOYMENT. 
Vide Covenant. 

RECORDER OF NEW-YORK 

Vide pRACTicx, II. 6. 

REGISTER OF A SHIP. 
Vide Evidence, 11. 8. 11. 
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RELEASE. 

1. A. oonveys land to B. with covenantiy and 
B. conyeys it to C, and takes a mortgage 
for the consideration : C, the mortgage 
being anaatisfied, cannot release A. Srom 
the covenants in his deed; for, b^ the 
mortgage, the seisin was revested m B, 
Kane v. Sanger , 89 

52. Where A. coyenants with B. and C, to 
do a certain act by a certain day, and B. 
aflerwards, by writing under seal en- 
dorsed upon the onginal a^rreement, 
releases A. from {performance within the 
time mentioned in the agreement, or 
extends the time of performance, such 
release is a bar to an action of covenanty 
in which the breach assigned is the non- 
performance of the act by the day men- 
tioned in the agreement Fiiek and Buck 
V. Forman, 172 

3. It is no objection to such release, thai it 
was endorsed upon the agreement, and 
remained, after the execution of it. with 
the plainUffs ; for if a formal deiiyeiy 
were necessary, it will be presumed to 
have been made, and that it remained 
with the plaintiffs, with the consent of the 
other party. ib, 

4. A release by one of two joint covenantees 
is binding on tlie other. ib, 

5. A release by parol of the parties of one 
part to a contract under seal, to perform 
certain work, from a further performance of 
their agreement, made by one only of the 
parties of the other part, is valid. Lattimore 
and others v. Harsen^ 330 

6. A release, by one partner, of a debt due 
the firm, is binding upon all the partners. 
Bvdkley and Whwusr v. Dayton and oihersy 

387 
Release of errors, vide Chancery, I. 6. 

Release of the interest of a witness, vide Evi- 
dence, IV. 26, 27, 28, 29. 

REPLEVIN. 

1. Goods taken by a sheriff in execution, out 
of the possession of the defendant in the 
execution, being in the custody of the 
law, cannot be replevied ; but if the officer, 
having an execution against .4., under- 
takes to execute it on g(K>ds in the posses- 
sion of B.f B. may bring replevin for them. 
Thompson v. Button, 84 

2. In replevin, where the defendant makes 
avowry, justification or cognizance, if the 
same be found for him, or the plaintiff be 
nonsuited, or otherwise barred, the de- 
fendant is entitled to damages under the 
act, sess. 36. c. 96. see. 4. (1 A*. R. L. 
344.) and the decrease in the value of the 
^foods, from the time of the replevin, and 
interest on their entire value, are a proper 
measure of damages. Botoley v. Gwbs, 
Standish ami others, 383 

yide Pf.EADiNO, VII. 29. 



RES JUDICATA. 
Vide CsAircxRY, I. 2, 3. 
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SALE. 

1. £. covenanted to convey to H. a lot of 
land, on condition that JJ. paid him 500 
doUan, in several instalments. H. paid 
the first instalment, and oflfered to pay the 
second if £. would give him security 
against a certain mortgage which was a 
iSn on the premises, at the time of the 
purchase. £. refused the security, but 
offi»red to receive the money and perform 
the contract ; and H, refused to pay any 
more money, and having gone into pos- 
semon at the time of the purchase, £. 
brought an action and ejected him, and 
H. brought an action against £., to recover 
back the money he had paid. It was held 
that H. had no ri^ht to rescind the con- 
tract, and bring his action to recover back 
his money, there being no fraud on the 
part of £., and H, not having entitled 
tumself to demand a deed for the lot. 
EOis V. Hoskins, 3G3 

8. An agreement was entered into in Janua- 
ry, 1 814, for the sale and conveyance of 
land, a part of the consideration to be paid 
on the first of Mardi ensuing, and the 
residue to be secured by mortgage, at 
which time the vendor was to execute a 
conveyance. The land was at that time 
encumbered by a mortgage, of which the 
vendor hod notice. The vendee went 
into possession of the land, removed a 
nursery and some buildings from it, and 
made several payments on account of the 
principal and interest of the purchase 
money, but the execution of the deed and 
mortgage was postponed by mutual con- 
sent. In 1817, the land not having been 
sold under the prior mortgage, the vendee 
brought an action to recover back the 
money paid on account of tlie agreement. 
Held, that afler such a lapse of time and 
acts of ownership, and payments made, 
with notice of the encumbrance, the ven- 
dee could not rescind the contract, es- 
pecially as he could not put the vendor in 
statu quo; but that if he did intend to re- 
scind it, because the vendor could not 
make a rood title, he ought to have ex- 
pressed nis determination at the time 
when the first payment became due ; and 
that his remedy was in eouity, and not at 
law. Caswell v. Black River ManufactuT' 
ing Company, 453 

3. Iff however, the land had been actually 
sold under the prior encumbrance before 
the commencement of the suit, so that 
the vendor could not ffive a title, it seems 
that the action would nave lain ift. 
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Inadequacj of price, mde Chavcxrt, I. 8, 9. 
Vide Assumpsit, 4, 5. 

SALE OF CHATTELS. 

I . The defendants, having received a q[iian- 
tity of leather firom the plaintiff, grave him 
a receipt in these woids : " Received the 
following leather, viz., &c., which we 
Bfree to pay for at the faUewinff rate : one 
■hilling deductkm to be made on each 
aide of upper leather, from the price 
above, and two ahiHitnga per pound fiodk 
the sole leather, with toe privilege of re- 
tnming any quantity of the said leather, 
which may remain on hand when a lettle- 
nent is miade :*' it was held that this was 
a sale to the defendants, and net a delir- 
ery to them to sell on commiasion ; that 
parol evidence was inadmissible to explain 
the transaction, and that being a poieiiase, 
a destmetion by fire was the loaa of the 
defendants alone. Marsh v. WiMam and 
Wiekkam, 167 

S. No custom or usage is admissible to show 
that the sale of enj particular article im- 
plies a warranty of the soodness of that 
article. Ilunnfmm v. MHuoHj 316 

3. To recover for the breach of a warranty, 
the action must be expressly founded upon 
the warranty. 16. 

Sale under execution, mde Exxcurioir, 3,4, 

5,6. 

Memorandum of eootraet of Mie, tids Fnauos, 

(SEeMs^,)4. 

SCIRE FACIAS. 
Vide EixcuTioif, 2. 

SEAMEN. 

The master of a vessel may inflict moderate 
correction, for sufficient cause, upon his 
seamen ; but should he exceed the bounds 
of moderation, and be guilty of cruelty or 
unnecessary severity, he will be liable as a 
trespasser. Brown and others v. Howardy 

119 

SEAM£N*£r WAGES. 

]. Where a crew has been shipped for a 
voyage, and articles have been regularly 
entered into, fixing the rate of wages, if 
the crew, at an intermediate port on the 
voyage, compel the master, by threats of 
desertion, to enter into new articles, at a 
hif her rale of wages, such articles are 
void, and not binding upon the master, as 
they are contrary to the policy of the act 
of congress of the 20th of July, 1790, and, 
If established, would be holding out an in- 
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' ducement to a violatiaii both of duty and 
ofcontrsct BartUU y. Wyman^ 260 

2. Nor are they binding upon the ownersy 
the master ha^ng no authority to make 
them, they being already bound by the 
shipping articles already entered into. ih. 

3. And such promise is void for want of 
sideration. the seamen having no ri^t 
absndon tne voyage. 

4. The written agreement or shipping 
tides, made at the port of departure, are 
the only legal evidence of the contract ; 
and a mariner can recover nothing but 
what is specified therein. ih. 

Vide Accord axd Satisfactiox, 1. 



SEISIN. 
Fids CovBXAXT. Dbscxvt. 



SET-OFF. 

1. Where A, recovered a judgment agaimat 
B, and C. for an assault aim battery^ and 

B. recovered a judgment against A. for an 
assault and battery, it was held, B, bein^ 
insolvent, and C. much embsrrassed, that 
A. was entitled to have the judgment 
recovered by him against B. and ^ C 
applied in satisfection of, or set-off against 
the judgment recovered by B., and might 
sustain a bill in chancery tor that purpose. 
Simson v. Hart, 63 

2. Where the Mayor's Court of the city of 
Jfew^York had refused to allow a set-off 
of judgments, it was held that a bill might 
be sustained in chancery to compel such 
set-off to be made, especially wbiere new 
facts, not presented to the Court below, 
were disclosed, notwithstanding the re- 
fusal of that Court to allow it. ik. 

3. A Court of law allows set-ofis of judg- 
ments, ez gratia ; but a partv applying to 
a Court of equity is entitled to it aa a 
matter or right. ih. 

4. It is not necessary that the judgments 
should be in the same right; it is sufii 
cient if the judgment prayed to be aet off 
may be enforced at law against the party 
recovering the judgment to be diminished 
or satisfied by the setpoff; as where a 
judgment recovered by A. against B. ani 

C. m trespass, u to be set off against a 
judgment recovered by B. against A. ; for 
the whole amount of the judgment may 
be coUected from £., who can have no 
contribution fh>m C. ih. 

5. Set-odSi of judgments are not within the 
letter of the statute ; but Courts of law, in 
allowing them, proceed upon the equity 
of the statute. Ptt Spemeer, J. 5. C. 75 



SETTLEMENT. 
Fids Pooa. 
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SHERIFF. 

1. A promiie to . indenini^ a sheiiff Ibr a 
TorantaxT escape, already made, ia valid. 
Doty T. mUtm^ 378 

2. Wliere judgment has been obtained 
■gainst a sheriff for the escape of a prison- 
er in execution, who has giTen a bond for 
the liberties of the gaol, \& soicties of the 
prisoner are entitled to proseonie a writ 
of error in the name of the sheriff to re- 
Terse the judgment against him ) a leooreiy 
against tne sheriff oeing, in efiect, a re- 
covery against them; and if he release 
errors in the judgment, such releaae will 
be set aside in eqwty. Lgontmd Broekway 
T. TaUmadgt tmi aiktSy 501 

ya* Crajicbrt, . I. 6. EscArs. HoMitfx 
RapLxoiANno. RxFuiTuiy L 

SHIP'S REGISTER. 
Vide Etidence, II. 8. 11. 

SLANDER. 

!• An action of slander lies for charging the 
plaintiff with a crime committed in an- 
other state, although the plaintiff would 
not be amenable to justice in tlus state. 
Van Ankin v. WestfaU, 234 

3. An action of slander lies for charing the 
plaintiff with a crime, the prosecution of 
which has been barred by the statute of 
limitations ; and in such action the de- 
fendant may justify, and prove the truth 
of his allegation ) notwithstanding the 
criminal prosecution may be barred. tfr. 

3. The truth of the words spoken is not ad- 
missible in mitigation of damages. ib. 

SLAVE. 

1. When two of three tenants in common 
of a slave manumit him, this is sufficient 
to entitle him to his freedom, especially 
where the third joint owner has for a long 
time suficrcd him to act as a freeman, 
without claiming him as his slave, which 
is sufficient to authorize the inference that 
he also had manumitted him. OaJfidd r. 
Waring, 188 

2. Where a person brings an action against 
another, it seems that he cannot after- 
wards claim such defendant as his slave. 

ib. 

3. All presumptions ought to be made in 
favor of personal liberty. ib, 

4. Where a slave ran away fh>m his master, 
who was an inhabitant of the state or 
Connecticut, and came to the eitr of JVev- 
York, where he was found, ana was sold 
by his master to a person who was also 
an inhabitant of the state of CemnecttCTct, 
but was then in the city of J^evhYork on 
business, it was held that this was not 
such a sale of a slave brought into this 

Vol. XIV. 64 



state as rendered him free. (Sess. 36. c. 
88. sec. 23. 2 JVM2. L 208.) Skinner v. 
Fiut, 263 

6. The owner of a slave by his will, dated 
the 15th of Jaitacary, 1813, declared as 
follows : " 1 moMumit and give freedom to 
nw negro woman MaU, and her daughter 
Nan, immediately afier my decease." The 
testator afterwards sold fCan as a slave to 
C, and died.. Held that the sale of the 
slaue bj the testator, was, pro tanto, a 
revocation of his will, and that she was 
not entitled to her freedom after his de- 
cease. Matter of Nan Mickel, 324 

•6. To render a manumission effisctual, there 
must be some certificate or writing, de- 
livered by the master to the slave, or to 
some third person for his benefit, so as to 
consummate the act of manumission, ib. 

Vide HoMiirx Repleoiando. 



SPECIFIC PERFORMANCE. 

Vide Frauds, (Statute of^) 2. 

« 

STATUTES. 

A statute giving a penalty, also implies a pro- 
hibition of^the act rendered penal, and 
such act is consequenUy void. Hallett v. 
Jioviun, 273 

Vide Deed, II. 4. 



STATUTES CONSTRUED, EXPLAINED, 

OR CITED. 

1786, Feb. 23. Sesi. 9. c. 12. (Descents,) 

1787, 26. Sess. 10. c. 44. (Frauds,) 15. 

358. 458. 484. 493 

1788, 20. Sess. 11. c. 32. (Amendments 

and Jeofails,) 134 

1801, 20. Sess. 24. c. II. (Apprentices,) 

374 
24. Sess. 24. c. 13. (Certiorari,)323 
-, March 21. Sess. 24. c. 44. (Promisso- 
ry Notes,) 238 
Sess. 24. c. 47. (Actions 
against Officers,) 166 

, . Sess. 24. c. 49. (Absent and 

absconding Debtors,) 160, 217. 

-, April 3. Sess. 24. c. 121. (SUte Pris- 
on,) 184 
-> 4. Sess. 24. c. 146. (District At- 
torneys,) 184 

7. Sess. 24. c. 164. (Inns and 
Taverns,) 231 

8. Sess. 24. c. 183. (Limitation 
of Actions J 479 

1811, 22. Sess. 34. c. 67. (Manufac- 
turing Companies,) 238 
-^-y April 3. Sess. 34. c. 123. (InsolventiL) 

1812, June 19. Sess. 35. c. 242. (Common 
Schools,) 166 
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1813, 



1815 



Feb. S5. Seas. 96. o. 12. (Bartaids,) 

3M 
March 5. Sen. 96. c. 23, (WUW 

19. Ben. 36. c. 32. 



(Mortg«M^ 
. Sew. 36. e.33. (HighwayO 

w Sew. 36.0.35. (Towiui0401 

April 2. Sew. 36. c. 44. (Forgm,) 

Sew. 36. c. 50. (Jodgmento 



and Ezecutiona,) 162 

Aprils. Sew. 36. c. 53. (Jnstibea' 
Courto,) 246. 341. 357. 369. 382 

Sew. 36. c. 56. (Amendment 



of the Law, Set-off, Treapaw, Witneaae^} 

75.328.368 
. Sew. 36. c. 63. (DistreweiL) 

6. Sew. 36. c. 71. (Banks,) 205 

8. Sew. 36. o. 78. (Poor,) W. 199. 

333.365.469 

. Sew. 36. c. 79. (AdminJstT»- 

tion,) 430 

. Sew. 36. o. 80. (Militajj 

Bounty Ltanda,) 4C6 

9. Sew. 36. c. 88. (Slavea,) 263. 

10. Sew. 36. c. 92. (Indians,) 

181. 3»$ 

. Sew. 36. c. 94. (Physio and 

Snrgenr,) 369 

12. Sew. 36. o. 96. (Damages 

and Costo,) S&S 
. Sew. 36. c. 98. (InsolTents,) 

13. Sess. 36. c. 104. (Special 

Sewions,) 372 
15. Sew. 38. 0. 227. (Execu- 
tions,) 434 

SURROGATE. 

Vide ADMimSTRATIOir. 



T. 

TAVERNS. 
Vide Inhs AffD Iknxxkfsrs. 

TITLE TO PROPERTY. 

Where an act of congrew subjecti property to 
foiieitare, for the commiwion of an illegal 
act, the forfeiture takes place on the com- 
miwion of the act prohibited, and bv the 
forfeiture, the property is immediately de- 
vested out of the owner, before any seizure 
or suit. Kennedy v. Slrongf 128 

Vide Gift, 1. 

TITLE DEEDS. 
Vide CorxNAiTT, 8. 

506 



TRESPASS 

1. The command of a superior to 
trespaw, or other unlawful ad, n w| 
fication to his in&riof. Brmrm md 
Y. HoMmrdf 

2l The master of a yessel may inffidi 
ate ootreetion, for sufficient caw 
his seamen; but should he 
bounds of moderation, mod be |%^ 
cruelty, or unnecessary ■ereritjrBil 
be liable as a trespaswr. i 

3. In trespaw against sereral ddoa^ 
who jointly pl»d not guilty, one d\ 
against whom there is no evtc 
be acquitted, and a verdict taken 
the others. Drmke muL otkera t., 



4. 



wtfrs. 



5. 



6. 



7. 



But it is otherwise as to a joint pin 
justification, under which, ifit be not s 
ported as to all the defendants, wmt'd\ 
them can be protected. 
In an action uainst the trastees, oi 
OQis, created by the act relative to 
mon schools, they are not entitled to|iRl 
evidence of a justification under the go*' 
eral issue. i. 

Where an attachment ii iasued under 6i 
83d section of the act for the rtcatenf 4 
debit to ike vahu of ttoetUy-Jive doiUn^m 
the oath of a party to thfe attachment, l« 
which the constable is directed to attaea 
the goods and chattels of the delendna, 
his arms and accoutrements excepted, a 
an action of trespaw against the justiee 
for issuing the attachment, by the oeieaA' 
ant therem, he cannot recover damages, 
becauw the constable took and detUBai 
his arms and accoutrements. CdUms t. 
Ferris, Stf 

Whether a justice, issuing an attacfameM 
on the oath of the plaintiff therein, is & 
trespaswr ? (^were. A, 

8. In trespaw under the statute, (seas. 36. c 
66. sect 29.) for cutting down timber, the 
plaintiff is entitled to treble damafea and 
treble costi. Morris v. Bntsk and cdurt, 

388 

9. The proper form of action against a per- 
son using a private road, by the party at 
whow application it was laid out, is tre»> 
paw on the case, and not trespaw. Lam' 
lert V. Hoke, 383 

10. A person going, or sending, on the land 
of another, and taking away his own prop* 
erty, is a trespasser. Blake v. JerosM, 

406 

11. Where the plaintiff distrained upon his 
tenant for rent, and took a horse winch 
the tenant claimed as his own, bnt of 
which he was, in fact, only a bailee, and 
it was then agreed between the tenant 
and the plaintiff, that the latter, instead of 
impounoing the horse, might use him 
until the day of sale, the defendant, who 
was the true owner of the horse, took him 
out of the plaintiffs possewion, it was 
held, that if the tenant had no authority 
from the defendant to make the agreement. 
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•till the luiiur the horse was merely an 
irregularity aiier a reealar distress, and 
as, by the provisions of the 10th section 
of the act eotuerning dUtresseB, fye. (Sees. 
96. c. 63. 1 JV: R. 1. 496.) the plaintiff 
was protected from being deemed a tres4 
passer, oA tniCto, the defendant could not 
treat the distress as a nullity, and there- 
fore committed a trespass in taking the 
horse. HoU r. Johnsany 425 

Where there is an immediate injury at- 
tributable to negligence, the partjr injured 
has an election, eitner to treat tne negli- 
gence of the defendant as the cause of ac- 
tion, and to declare in case, or to consider 
the act itself as the injury, and to declare 
in trespass. Blin y. Uampbdl, 432 



■ to (Marine Trespasses, vide Jurisdictioit, 2, 3, 4, 
rJiidi. 5, 6, 7, 8. 

id Joint Trespasses, vide Etidbkcs, IV. 19, 20. 

tkb« 

idise Vide CosrSf 11. Plkaditto, II. 7. 
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I. In an action of trover, for the conversion 
of goods, which the defendant had re- 
ceived from the plaintiff, as his Actor, the 
defendant is precluded by his admissions 
of property in the plaintiff made subse- 
quently to the conversion, from showiiu^ 
that tlie plaintifTs property in the ^oo<b 
had been devested, previously to his re- 
ceiving them. Kennedy v. Strong , 128 

iS. But had there been no such admission, 
the defendant might have set up property 
in a third person. ib, 

3. The measure of damages in trover is the 
value of the goods at ue time and plaee of 
conversion. ib, 

4. If a factor pledges the ^oods of his prin- 
eipal for his own debt, it is a conversion. 

ib, 
6. Where a vessel was fitted out, and a com- 
mission put on board of her, in the United 
StateSf for the purpose of cruising against 
SpatHf with whom the DnUed SSues were 
at peace, which vessel, whilst so cruising, 
captu^d an American vessel, then sailing 
under Spanish colors, in order to avoid cap- 
ture by the Britiskf with whom the United 
Slates were then at war, and took possession 
of, and detained her, it was held, that this 
was not a Question merely of prize, or not, 
and, therefore, of admiralty jurisdiction, 
but that an action of trover would lie at 
common law, as the capture was illegal by 
the municipal law, the capturing vessel 
being fitted out in contravention of the 
act of congress of the 5th of June, 17^4, 
and her commisnon consequently void. 
HaUeU V. JWwum, 273 

6. In an action of trover, the plaintiff must 
show property in himself. SheUUm v. So- 
per, 352 

7. when goods are sold under an exacotion, 



without any particular designation, at the 
time of sale, the purchaser acquires no 
property, ana cannot maintain an action 
of trover for the goods. ib 

Damages in Trover, vide Damages, 1. 3. 

Vide IirsoLViNT, 1. 

TRUST AND TRUSTEE. 

1. Where a trustee becomes the purchaser 
pf the trust estate, either himself, or 
throuffh the intervention of a third per* 
son, ue convejrance in such case is not 

. void at latOf and the legal estate passes by 
it: and although it is a rule in equity, 
that a trustee shall not purchase, yet such 
sale is not, ipso jure, void in a Uourt of 
equity, but will only be set aside on tlie 
application of the cestuy que trust, noide 
within a reasonable time. Jackson, ex 
dem. Colden, v. WaUk, 407 

2. It is no objection to a sale by a trustee, 
that it was made to his near relations. 
Franklin and others v. Osgood and others, 

527 

3. It is sufficient to support a sale by a trustee , 
that it was made bonajide, and for a val- 
uable consideration, and that there was 
not supine negKgence on his part ; it is 
not necessary to show, that he acted with 
the utmost possible prudence and sagacity. 

* th. 

4. A purchase firom a trustee by one eo^es' 
tuy que trust, without the consent or con- 
currence of the other cestuy aue trusts, and 
in exclusion of them, is vaUd. ib. 

Resulting trust, vide Evidkhcx, II. 6. 

TURNPIKE COMPANY. 

Vide ConpoRATioir, 7. 



u. 

USURY. 

1. Where a mortgage is given an security on 
a usurious contract, with a power of sale, 
and the mortgagee, by i^rtue of the power, 
sells the land under the act concerning 
mortgages, and becomes the purchaser, 
through an agent for that purpose, and in 
an action of ejectment, brought by a pur- 
chaser of the equity of^ redemption against 
the mortgagee, the defendant sets .up a 
title so acquired by* sale under the mort- 
gage, the plaintiff may prove usury in t)ie 
mortgage, and recover notwithstanding 
the mortgage. Jackson, ex dem. Stern- 
bergh, v. J)ominick, 435 

2. The statute makes such sales a conclusive 
bar, only in favor of a bona Jide purcha- 
ser, without notioe; and tMb mortgagee, 
being a party to the usurious oontiact, is 
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in no better ■itoation than if no ftieclo- 
■ure had taken place. JMcksam, ex^dem, 
Stembtrgh, v. DonUnick^ 435 

Fide Etidknce, IV. 24. 



V. 

VENUE. 
Vide JuRiBDicTiov, 2, 3, 4, 5. 7. 

VERDicrr. 

Vide PLEADiiro, VIl. 



w. 

WILL. 

1. The intention of a testator must be col- 
lected finom the will itself. Mamn and 
others v. Mann and other t, 1 

2. Parol evidence is inadmiflttble, to explain, 
Tary, or enlarge the words of a wiO, ex- 
cept in the case of a latent ambiffoity, or 
to rebut a lesulUn; trdst ^ ^ ib, 

3. Where the testator bequeathed to his wife, 
ail the rest, residue, anii^ remainder, of the 
moneys hdonging to his estate at the time 
of his decease, it was held, that the word 
moneys must be taken in its ordinazr ac- - 
ceptation, and meant only cash, and did 
not comprehend bonds, mortgages, and 
other choses in actionf there being nothing 
in the will itself to show, that the. testator 
intended to use it in that extended sense. 

i». 

4. Nor were the declarations of the testator, 
or reference to the state of his property, 
admissible to show a different intent, tb, 

5. A will is to be so construed that all the 
parts of it may be effectual and consistent : 
and an ambiguity apparent on the ftce of 
it, cannot be remoyed by parol proof, ib, 

6. Where a false or inapplicable description is 
annexed to a subject, certain without the 
description, it is to be reiected. ib. 

7. That construction will be most favored, 
which will prevent a total ftdlure of a be- 
quest, if specific ', but the full force of thii 
rule does not apply to a residuary elanse. 

ib. 

8. A will has no etEeci or operation until the 
death of the testator, who in the mean 



time may revoke it, wholly, or in pvt. 
MaUer of Mm Michel, ^ 

9. The owner of a slave, bv his wiU, dated 
the 15th of January, 1813, declaxed u fol- 
lows : ^ 1 manumit, and give fieedom to 
my negro woman JMott. and her daugliter 
JVon, mmiediately after mv deoeaae." 
The testator afterwards sold JVoii aa a 
slave to C. and died. Hold, that the ale 
of the slave by the testator was, pro tssit, 
a revocation of the will, and that she via 
not entitled to her freedom after his de- 
cease, ih. 
10. A probate of a will, proved before the 
surrogate of the citv and county of Ji'ac' 
York, in the year 1779, after tlie adoptioQ 
(^ the present constitution, but whilst tbe 
city ofjieuh York was in the possession of 
the enemy, and the probate of which vas 
granted by the deputy of the British gov- 
emor^ according to tne practice under tbe 
colonial government, is valid, beioff con- 
firmed by the act of the 10th of Jfoy, 
17B4, (1 LiiM JV. F. Greenl, ed. 121.) pro- 
vided the same be recorded in the office 
of the judge of probates; and by an act 
of the 30th of March, 1799, the judge of 
the Court of Probates bein? required to 
deliver to the surrogate of TfeuhYork^ all 
papers, records, dkc., appertaining to tiie 
Court of Probates, on the lat of Jfoy, 
1767, except in certain particular eases ; 
and as the custody of the record of tiie 
wiU in question belonged to the surrogatp 
of the city of A«ao- F«rik, by the last-men- 
tioned act, an exemplification of tlie 
record of such wiU, given by the surrogate 
of Jfeuh York, aecompamied with his cer- 
tificate, that the oriffmal will could not be 
found in his office, is sufficient evidence 
of such will, in an action of ejectment, 
under the act cancemmg wills, (seas. «W. 
c. 23. sect 21. 1 Jf. R.L. 368.) by which 
the exemplificatuHi <^the record of a will, 
recorded m the office of the judge of pro- 
bates, before the 1st of January, 1785, the 
original of which cannot be found in bii 
office, or that of the surrogate oTAVv- 
York, is allowed to be read in evidence, 
in real or mixed actions. Jodkson, tf ^ 
Colden, V. IFalsh, ^ 

Vide PowxR. 



WITNESS. 
Vide Chahcbrt, U. 17. Costs, I. Cotws 

OP JVSTICBS OP THX PXACB, VI. lO* 

Evinsvcx, IV. 
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